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MAHITOBA. 

Mathers,  J.  January  23rd,  1906. 

CHAMBERS. 

COATES  V.  PEARSON. 

Pleading — Joinder  of  i'auses  of  A  r lion — Molicious  Prosecvr 
tioh — Trespass — Exclusion  or  Separate  Trial — I  neon- 
venience-^ury — Premature  Application. 

Plaintiflf  brought  his  artion  for  malicious  proswution, 
and  joined  with  it  a  claim  for  trespass. 

By  sec.  59  of  the  King's  Bench  Act,  actions  for  malicious 
prosecutions  shall  be  tried  l)y  a  jury,  unless  the  parties  in 
person,  or  by  their  solicitors  or  counsel,  expressly  waive  such 
trial.  Under  sub-se<*.  (b)  of  that  section,  actions  for  tres- 
pass to  property  shall  he  trie<l  by  a  .Tudge  without  a  jury, 
nnless  otherwise  ordered  by  a  Judge.  Before  d(*livering  his 
defence  defendant  moved  before  the  R(»feree  in  Chambers  to 
strike  out  those  paragraT)hs  of  plaintilT's  statement  of  claim 
which  related  to  the  claim  for  trespass,  on  the  ground  that 
*'  said  pleading  tends  to  embarrass  the  defendant  on  the  trial 
of  this  action,  and  also  on  the  ground  that  the  said  pleadings 
an'  inconsistent  with  the  Rules  of  practice."' 

The  Referee  dismissed  the  application,  and  defendant  ap- 
pealed. 

T.  R.  Ferguson,  for  defendant. 

T.  Seaton  Ewart,  for  plaintiflf. 
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Mathers,  J. : — I  think  the  Beferee  was  right  in  dismiss- 
ing the  application.  Clearly  the  plaintiff's  pleading  is  not 
embarrassing,  nor  is  it  inconsistent  with  the  Rules  of  prac- 
tice of  this  Court. 

Under  Eule  267  the  plaintiff  had  a  right  to  join  the  two 
causes  of  action  sued*  on  in  this  action. 

The  motion  was  argued,  however,  as  if  it  were  made 
under  Rule  263,  which  provides  that  if  it  appear  that  several 
causes  of  action  joined  in  the  same  action  cannot  be  con- 
veniently disposed  of  in  one  action,  the  Court  or  a  Judge 
may  exclude  any  of  such  causes  of  action,  or  may  direct  them 
to  be  tried  separately.  Because  of  sec.  57  both  causes  of 
action  in  this  suit  cannot  be  tried  together,  unless  the  right 
to  a  jury  trial  in  the  one  case  should  be  waived,  or  an  order 
made  for  the  trial  of  the  other  cause  of  action  by  a  jury.  I 
understand  that  plaintiff  is  not  willing  to  waive  his  right  to 
a  jury  trial  on  his  claim  for  malicious  prosecution,  and  an 
application  to  have  the  cause  of  action  which  lay  in  trespass 
80  tried  would  be  premature  until  the  pleadings  were  closed 
and  the  action  at  issue.  If,  within  a  reasonable  time  after 
the  action  was  at  issue,  the  plaintiff  did  not  apply  to  have  the 
cause  of  action  as  to  trespass  tried  by  a  jury,  or  if,  having 
so  applied,  his  application  failed,  then  defendant  would  have 
the  right  to  make  an  application  under  Rule  263.  Before 
that  time  has  arrived  I  think  the  application  premature;  I 
therefore  dismiss  the  appeal.     Costs  to  plaintiff  in  any  event. 


HAHITOBA. 

DuBuc,  C.J.  February  2nd,  1906. 

TRIAL. 

McARTHUR  v.  MARTINSON. 

Mechanic^  Liens — Payments  hy  Owner  to  Workmen — Deduc- 
tion from  Percentage  to  be  Retained  hy  Owner. 

On  3l8t  March,  1904,  defendant  Martinson  entered  into 
a  contract  with  defendants  Silvester  and  Wilson  to  erect  for 
them  a  store  and  office  building  in  the  city  of  Winnipeg.    The 
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price  agret'd  upon  was  $17,164,  but  the  contract  provided 
for  additional  work  to  be  done. 

On  14th  February,  1904,  while  the  building  was  not  quite 
completed,  Martinson  abandoned  the  contract,  leaving  un- 
paid accounts  for  wages  and  for  materials  furnished.  Plain- 
tiff, who  bad  supplied  lumber  used  in  the  building  to  the 
amount  of  $6,262.29,  filed  a  lien  for  the  amount  against  the 
building  and  land,  and  brought  this  action  to  enforce  the 
same  against  all  the  defendants.  Other  liens  were  filed 
which,  with  that  of  the  plaintiff^  made  an  aggregate  amount 
of  over  $8,000.  Martinson  entered  no  defence,  and  judg- 
ment was  signed  by  default  against  him.  After  the  action 
was  begun  the  defendants  Silvester  and  Wilson  brought  into 
Court  $1,985.65,  alleging  that  that  sum  represented  the  15 
per  cent  payable  to  lien-holders  at  the  time  that  the  contract* 
was  abandoned  by  Martinson. 

Defendants  Silvester  and  Wilson  contended  that,  before 
14th  February,  and  also  after  the  contract  was  abandoned, 
they  had  made  certain  payments  to  wage-earners  and  other 
persons  entitled  to  file  liens,  in  order  to  prevent  such  liens 
from  being  filed,  and  that  the  amounts  so  paid  should  be  de- 
ducted from  the  15  per  cent,  which  should  have  been  re- 
tained for  the  lien-holders.  Some  of  the  payments  were  dis- 
puted ))y  plaintiff:  one  of  them  consisted  of  $322.40,  balance 
of  an  order  given  by  Martinson  to  Hobton  and  accepted  by 
defendants  Silvester  and  Wilson  on  24th  January,  1905.  The 
order  was  for  $82*^.40;  $500  was  paid  on  that  day;  and  the 
balance  of  $322.40  was  paid  when  the  order  was  presented 
after  completion  of  the  building  on  11th  September,  1905. 
The  other  payment  objected  to  was  the  sum  of  $652.25  paid 
to  workmen  as  wages  on  27th  or  28th  January.  These  work- 
men threatened  to  file  liens  against  the  building,  and  defen- 
dants paid  the  wages  to  prevent  the  filing  of  the  liens. 

C.  P.  Wilson  and  J,  F.  Fisher,  for  plaintiff. 

T.  M.  Daly,  K.C.,  and  W.  M.  Crichton,  for  defendants. 

DuBUc,  C.J. : — ^Without  discussing  whether  defendants 
were  justified,  or  not,  in  making  the  payments  they  did,  when 
they  made  them,  I  think  the  matter  in  dispute  should  be 
decided  on  another  point,  based  on  the  construction  of  the 
statute  and  affecting  the  whole  question. 
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Section  9  of  the  Mechanics'  Lien  Act,  K.  S.  M.  ch.  110, 
j?ayB  that  the  person  primarily  liable  upon  a  buil(lin<r  contract 
shall  deduct  from  any  payments  to  be  made  by  him  in  re- 
spect of  such  contract  and  retain  for  a  period  of  30  days 
after  the  ooiupletion  or  abandonment  of  the  contract,  20  per 
cent,  (or  15  per  cent,  as  the  case  may  bo)  of  the  value  of  the 
work,  service,  or  materials  actually  don(\  placed,  or  furnishtn^l 
.  .  .  and  such  value  shall  be  calculated  on  the  basis  of 
the  price  to  be  paid  for  the  whole  contract.  Section  10  pro- 
vides that  if  an  owner  or  contractor  chooses  to  make  pay- 
ments to  any  of  the  persons  mentioned  in  sec.  4,  or  on  ac- 
count of  any  debts  justly  due  for  work  and  services  or  for 
mattTials  furnished,  lie  may  do  so  on  giving  3  days'  notice  of 
snch  payment*  to  the  contractor  or  sub-contractor,  as  the  case 
may  be,  and  such  payments  shall  be  deemed  to  be  payments 
to  the  contractor,  or  the  sub-contractor,  a^:  tlie  case  may  be, 
on  his  contract  generally,  *M)ut  not  so  as  to  affect  the  per- 
centage to  be  retained  by  the  owner,  as  provided  for  in  sec- 
tion 9." 

This,  in  my  opinion,  can  have  but  one  meaning.  As  held 
ill  Carroll  \.  McVicar,  15  Man.  L.  R.  379,  2  W.  L.  R.  25,  the 
owTier  must  relain  as  the  work  progn^sses  and  have  in  his 
hands  at  the  completicm  or  abandonment  of  the  contract,  the 
20  or  15  per  cent,  available  for  the  parties  entitled  to  file 
liens,  and  who  may  file  such  liens  witliin  the  30  days  after 
such  comj)l(ti(m  or  abandonment,  as  provided  for  in  sec.  9. 
Under  se  .  10.  lu^  may,  on  observing  certain  formalities,  make 
certain  payments  to  workmen  for  wages,  or  to  persons  fur- 
nishing materials,  but  even  those  payments  should  not  be 
maile  so  as  to  affect  the  percentage  to  be  retained  by  him. 
The  statute  so  provides,  and  any  payment  made  out  of  or  in 
reduction  of  such  percentage  is  in  contrav(*ntion  of  the  pro- 
vision. One  can  understand  that  an  owner  interested  in 
having  a  building  promptly  completed,  seeing  that  the  con- 
tractor cannot  obtain  materials  or  work,  unless  money  is 
forthcoming  to  pay  for  the  same,  would  find  him-^olf  em- 
barrassed, and  would  be  inclined  to  advance  money  so  a.s  to 
facilitate  the  progress  of  the  work,  but  if  he  makes  such  pay- 
ments when  the  statute  says  he  should  retain  the  money,  lie 
does  it  at  his  own  risk,  and  remains  liable  for  the  percentage 
to  all  parties  filing  liens  within  the  30  days  after  the  com- 
pletion or  abandonment  of  the  contract,  as  provided  for  in 
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sec.  9.  In  this  case  the  contract  exceedixl  $15,000,  and  the 
percentage  to  be  retained  by  the  owners  of  the  building  wafi 
15  per  cent  The  amount  which  the  contractor  Martinjson 
was  entitled  to  on  his  contract  when  lie  abandoned  it  on 
14th  Februar)'  was  stated  by  the  architcxit  to  be  $16/^52.69; 
15  per  cent,  of  thiit  amount  is  $2,437.90.  The  amount  paid 
into  Court  being  $1,1)85. <)5,  defendants  Silvester  and  Wdson 
must  be  held  liable  for  the  difference,  viz.,  $i5'^.:;^5. 

Judgment  should   be  entered  accordingly   with  costs   of 
suit  against  defendants. 


BBinSE  COLTTMBIA. 
(BOBBULKD.) 

Martin,  J.  Dkc  kmber   14th,  1905. 

TBIAL. 

HARRIS  V.  ENGLISH  CANADIAN   CO. 

Compfi  ny — D  i  rectors — Meel  iinjs      of — fn  validity  —  Protest  — 
Withdrawal  of  Direr  for — Assent  to  Mortrjruje — Seal. 

An  action  apiinst  the  eomjmny,  one  Pearson,  and  others, 
upon  a  mortgage. 

J.  A.  Maedonnl«l,  K.C.,  and  E.  S.  H.  Wimi.  for  plaintiff. 

C.  R.  Hamilton,  K.C..  for  defendants.  • 

Martin,  J.: — As  was  said  on  the  argument,  the  first 
question  to  be  determined,  viz.,  the  validity  of  the  two  meet- 
ings of  15th  and  17th  August,  1900,  goes  to  the  root  of  tlie 
whole  action,  for  tho  mortgage  sued  on  depends  upon  the? 
regularity'  of  thes;*  meetings.  I  have  consequently  considered 
with  care  all  the  evidence  on  the  point,  and  have  reached  the 
following  conclusions.  As  regards  the  first  meeting,  the 
evidence  taken  as  a  whole  amounts  to  this,  that  from  first 
to  last  Pearson  r(»fused  to  recognize  the  proce(?dings  in  his 
solicitor's  room  as  bc^ng  in  the  nature  of  &  board  meeting, 
and,  as  even  Baines  says  (who  was  Morshead's  financial  man- 
ager and  was  advising  and  assisting  him),  "repudiated  the 
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statement  that  it  was  a  board  meetinp,  and  refused  to  have 
aiiythincr  to  do  with  the  proceedings."  And,  assuming  that 
it  is  true  that,  as  Baines  says,  he  "  said  a  good  deal"  at  the 
meeting,  it  was  all  in  the  nature  of  a  continuous  repudiation 
and  protest.  Baines  agrees  that  wliat  Williams  says  is  sub- 
stantially correct,  as  does  Pearson,  and  the  true  eifect  of 
Williams's  action  is  that  ''  he  took  objection  to  the  whole 
meeting  as  being  irregular  from  beginning  to  end  and  took 
objection  to  each  of  the  resolutions  as  being  informal."  Mc- 
Lachlan  coniinns  this. 

In  such  rircumstances,  it  is,  in  my  opinion,  clear  that  no 
meeting  of  the  directors  took  place.  Before  directors  can 
meet  as  such  to  transact  the  business  of  their  company  they 
must  meet  in  person :  D'Arcy  v.  Tamar,  etc.,  R.  W.  Co.,  L. 
R.  2  Kx.  163;  In  re  Haycroft  Gold  Reduction  and  Mining 
Co.,  [1J)00]  2  Ch.  230;  Re  State  of  Wyoming  Syndicate, 
[1901]  2  Ch.  431 ;  iMcLaren  v.  Pisken,  28  Gr.  352;  Toronto 
Brewing,  etc.,  Co.  v.  Blake,  2  0.  R.  175;  and  there  must 
be  an  agreement,  express  or  implied,  to  meet  in  that  capacity 
and  not  otherwise.  To  hold  that  certain  directors  could  form 
a  quorum  by  coming  upon  another  in  a  room,  or  in  the  street, 
and,  despite  the  protest  of  that  other,  could,  by  merely  de- 
claring the  body  of  persons  so  gathered  together  to  be  a 
meeting,  actually  give  it  that  complexion,  would  be  going, 
in  my  opinion,  to  unwarrantable  lengths,  and  encourage  the 
carrying  on  of  business  by  ^'a  trick  or  artifice,"  as  it  is  called 
in  Toronto  Brewing,  etc.,  Co.  v.  Blake,  supra. 

As  regards  the  second  meeting,  I  am  unable  to  take  a 
more  favourable  view  of  this  proceeding.  The  only  substan- 
tial feature  of  it  that  recommends  itself  to  me  is  that  Pear- 
son voluntarily  attended  it  after  notice.  But  from  the  out- 
set he  (as  was  done  at  the  first  meeting)  objected  to  the 
presence  of  strangers,  viz.,  Baines,  Wilkins,  and  Vince,  and 
when  Morshead  ignored  his  repeated  and  continuous  protests 
against  the  legality  of  the  proceedings,  he  resigned  his  office 
of  director  and  withdrew,  leaving  no  quorum  for  the  trans- 
action of  business.  No  evidence  is  forthcoming  to  satisfac- 
torily explain  the  strange  absence  of  the  real  secretary  of 
the  company,  Hayne,  on  either  of  these  important  occasions. 

On  cross-examination  Baines  gives  a  more  precise  account 
of  what  occurred  than  that  given  at  Q.  284  et  seq.,  and  says 
that  Pearson  was  not  in  the  room  more  than  three  minutes, 
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and  that  ^'Mr.  Morshead  had  got  so  far  as  to  commence 
reading  the  minutes  of  the  15th  August,  and  Mr.  Pearson 
said  it  was  "  all  rot^'  or  86mething  of  that  sort,  and  said  '  I 
resign,  and  won^t  have  anything  more  to  do  with  you/  and 
roshed  out/'    And  see  Qs.  1:73-8  to  same  effect,  thus : — 

Q.  Just  as  to  the  proceedings  on  the  loth  August.  You 
told  my  friend  that  Mr.  Pearson  objected  generally  to  it.  Did 
he  enter  his  objection  at  the  outset,  or  when  ? 

A.  He  entered  it  at  the  outset,  the  middle,  and  the  end 
of  ir. 

Q.  And  on  the  17th  August,  yon  said  he  was  only  pres- 
ent three  minutes  at  the  outside? 
A.  Yes. 

Q.  Did  he  Miter  his  protect  at  once? 
A.  He  did. 

Q.  And  did  Mr.  Morshead  accede  to  his  protest,  or  over- 
rule it? 

A.  Overruled  it  by  virtue  of  his  casting  vote  as  chair- 
man, and  went  calmly  and  placidly  on  reading  the  minutes 
of  the  last  meeting. 

Q.  Did  Mr.  Pearson  resign? 

A.  Mr.  Pearson  resigned  verbally. 

Q.  And  his  resignation  was  accepted? 

A.  After  he  had  left  the  room,  there  was  no  time  to  ac- 
cept it  before  he  got  outside  the  door, 

Q.  And  then  did  they  procwd  to  do  other  bujsiness  ? 

A.  They  then  proc^eeded  to  do  other  business. 

This  is  in  substantial  accord  with  what  Pearson  says,  viz., 
that  from  the  commenoeinent  he  refused  to  proceed  with  busi- 
ness as  a  director  till  the  strangers  had  withdrawn. 

On  the  facts,  I  come,  to  quote  the  language  of  Mr.  Justice 
North,  "  to  the  conclusion  that  what  was  done  on  that  occa- 
sion was  not  the  act  of  the  directors  and  did  not  bind  the 
company/*  In  re  Homer  and  District  Consolidated  Gold 
Mines,  30  Cli.  D.  546,  at  p.  551. 

In  view  of  what  wa>  said  on  the  argument  refjarding  proof 
of  the  seal  of  the  company,  I  refer  to  D'Arcy  v.  Tamar,  etc., 
Co.,  supra,  at  p.  161.  /Mr.  Baron  Bramweil  says:  "It  is 
not  to  be  presumed  that  what  has  been  done  is  ultra  vires. 
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and  therefore  when  an  instrument  is  produced  under  the  seal 
of  the  company  it  is  prima  facie  to  be  taken  that  the  seal 
was  properly  afl&xed."  And  see  also  the  like  remarks  of 
Mr.  Baron  Channell. 

It  follows  that  the  action  must  be  dismissetl  with  costs 
as  against  the  company  and  Pearson. 


BRITISH  COLVMBIA. 
nncTOBiA.) 

January  10th,  1906. 

FULL  COURT. 

Re  SAM  KEE. 

Costs — Appeal  from  Award — Five  Grounds  of  Appeal — Sxie- 
cess^  on  one  Ground — '^  Event" — f>isfr{huti(>n  of  Costs. 

An  application  l)y  a  railway  company  for  the  costs  of  an 
appeal  by  the  company  to  the  full  Court  from  an  award,  upon 
which  appeal  the  company  were  partly  successful. 

The  application  was  heard  by  Irving,  Martin,  and 
Duff,  JJ. 

Joseph  Martin,  K.C.,  for  the  railway  company. 

George  H.  Cowan,  K.C.,  for  Sam  Kee. 

Duff,  J. : — Mr.  Cowan,  on  behalf  of  the  respondent,  con- 
tends that  we  have  no  power  over  the  costs  of  this  appeal. 
He  advances  his  contention  thus: — Section  162  of  the  Rail- 
way Act  provides  that  "  if  by  an  award  of  arbitrators  made 
under  this  Act  (i.e.,  ch.  58  of  the  Dominion  statutes  of 
1903),  the  sum  awarded  exceeds  the  sum  offered  by  the  com- 
pany, the  costs  of  arbitration  shall  be  borne  by  the  com- 
pany.'* In  tliis  case  the  company  is  entitled  to  the  costs  of 
arbitration  under  that  section,  and  it  is  said  that  costs  of 
appeal  form  ])art  of  the  costs  of  arbitration.  This  last  pro- 
position is  ba-ed   mainly  upon  several   decisions    as  to  the 


RE  SAM   KEK.  9 

effect  of  sec.  34  of  the  Laud  Clauses  Coiusolidation  Act,  1845, 
and  chiefly  upon  the  decision  of  the  Court  of  Appeal  in 
Holliday  v.  Mayor  of  Wakefield,  5iO  Q.  B.  D.  720.  In  that 
case  it  was  held  tliat  the  costs  of  a  8j)ecial  case  stated  hy  the 
arbitrator  for  the  opinion  of  the  Queen's  Bench  Division 
and  of  an  appeal  from  the  decision  of  the  Queen's  Bench 
Division  thereon  were  costs  of  such  arbitration  and  incident 
thereto  within  the  section  I  have  referred  to,  and  conse- 
quently tliat  the  Court  of  Appeal  had  no  control  over  them. 

I  do  not  think  the  principle  of  that  decision  applies  here. 
In  that  case  the  arbitrator  gave  alternative  awards  depending 
upon  the  determination  of  the  question  raised  by  the  special 
case.  As  pointed  out  hy  Lopes,  L.J.,  the  award  could  be 
neither  ct)nclusive  nor  definite  until  these  questions  were  de- 
termined. Costs  incurred  in  the  course  of  proceedii^gs  were 
costs  necessarily  incurred  in  arriving  at  the  result  of  the 
arbitration,  and  therefore  costs  incidental  to  the  arbitration. 
Here  the  award  is  self-sutficient  for  all  the  purposes  of  the 
arbitration,  and  the  appeal  must,  I  think,  be  regarded  as  an 
independent  proceeding. 

There  is  a  further  question  involved  in  the  point  raised 
by  Mr.  Cowan,  which  has  been  to  me  the  occasion  of  some 
perplexity  and  that  is,  whether  sec.  168,  which  confers  the 
right  of  appeal  to  this  Court,  does  at  the  same  time  confer 
upon  this  Court  any  power  to  award  costs.  The  section  pro- 
vides that  ^'upon  such  appeal  the  practice  and  proceedings 
shall  be,  as  nearly  as  may  be,  the  same  as  upon  an. appeal 
from  the  decision  of  an  inferior  Court  to  the  said  Court." 
I  have  had  some  difficulty  in  satisfying  myself  that  this  lan- 
guage is  broad  enough  to  connote  the  power  of  the  Court  to 
award  costs,  but  I  find  that  the  Courts  of  Ontario  have  since 
1877  (see  Canada  Southern  T?.  W.  Co.  v.  Xorvall,  41  U.  C. 
B.  195,  and  Re  Birely,  28  0.  R.  472),  uniformly  acted  upon 
the  view  that  the  language  was  sufficient  for  this  purpose, 
although  in  all  the  cases  I  have  seen  the  point  seems  to  have 
passed  sub  silentio.  I  think  that  this  course  of  judicial 
practice  (although  not  binding  on  us),  coupled  with  the  fact 
that  the  form  of  the  legislation  has  during  tlie  same  period 
remained  unaltered,  is  a  sufficient  ground  for  maintaining 
our  jurisdiction. 

We  come  now  to  the  question  of  suhstanc(»  which  is  raised 
by  Mr.  Martinis  contention,  that,  having  succeeded  in  obtain- 
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ing  the  judgment  of  this  Court  reducing  the  rate  at  which 
the  interest  awarded  by  the  arbitrators  was  by  them  directed 
to  be  calculated,  from  6  per  cent,  to  5  per  cent.,  he  is  for 
that  reason  entitled  to  the  whole  costs  of  the  appeal.  This 
contention  is  based  upon  the  words  of  sec.  100  of  the  Supreme 
Court  Act,  which  are  as  follows : — ^'  That  the  costs  of  every 
appeal  to  the  full  Court  shall  follow  the  event,^^  except  in 
certain  cases  not  here  material.  It  was  pressed  upon  ufi 
with  great  earnestness^  but  I  am  imable  to  find  anything  in 
its  support  except  those  arguments  which  25  years  ago  were 
pressed  upon  the  Court  of  Appeal  in  Myers  v.  Defries,  6  Ex. 
D.  180,  and  by  that  Court  rejected.  By  that  decision  it  was 
settled  that  under  the  Bule  which  provided  that  in  actions 
tried  by  a  jury  the  costs  should  follow  the  event — the  word 
"evenf  should  be  read  as  "events," — ^and  that  the  deter- 
mination of  any  separate  issue  is  an  event  within  the  Rule. 
If  the  plaintiflE  succeeded  on  one  issue  he  had — since  he  was 
compelled  to  come  into  Court  to  enforce  his  demands — the 
general  costs  of  the  action.  But  of  all  issues  on  which  he 
failed  he  was  obliged  to  pay  the  costs.  This,  as  Bowen,  L.J., 
pointed  out  in  Foster  v.  Farquhar,  [1893]  1  Q.  B.  364,  was 
a  just  and  reasonable  application  of  the  maxim  intended  to 
be  expressed  by  the  Rule — that  is  to  say,  he  pays  who  loses. 

Since  the  legislature  has  extended  the  application  of  this 
Rule  to  all  classes  of  actions  and  to  appeals  in  all  classes  of 
proceedings,  I  should  not,  as  at  present  advised,  think  that  to 
be  a  fair  and  adequate  rendering  of  the  meaning  of  the  word 
"event"  which  should  confine  its  import  to  the  determination 
of  that  which  is  in  the  strict  sense  an  issue.  At  least  with 
respect  to  appeals  I  see  no  reason  why  it  should  not  be  held 
to  extend  to  any  (|ue^tion  which  can  be  segregated  from  the 
mass  of  questions  in  controversy  and  respecting  which  it  is 
practicable  to  apportion  the  apj)ropriate  costs.  However  we 
are  not  concerned  with  that  here. 

The  point  on  which  the  company  have  succeeded  in  this 
appral  i<  a  point  entirely  unconnected  with  any  of  the  other 
questions  involved — a  point  to  which  the  term  issue  may  be 
applied  if  that  tervi  he  capnhio  of  application  at  all  to  ques- 
tions arising  on  an  appeal. 

So  too  with  the  questions  on  which  the  respondent  has 
succeeded.  And  unless  we  are  to  hold  that  under  the  section 
as  it  now  stands  there  can  be  hut  one  event,  I  can  see  no 
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escape  from  the  conclusion  that  the  respondent  is  entitled  to 
the  costs  attributable  to  the  at^-tion  of  the  appellant  company 
in  raising  these  questions.  This  rase,  iiidetnl,  atfordis  a 
striking  example  of  the  burlesque  whicli  would  at  times  at- 
tend the  application  of  the  siH.tion  in  (iU(»stion  according  to 
the  construction  contended  for.  The  a])pellaiit  company  ap- 
pealed against  a  decision  of  arbitrators,  who  awardi^d  the 
re8pr>ndent  the  sum  of  $12,000  with  interest  at  the  rate  of  6 
per  cent,  from  a  certain  date:  Success  in  it^  main  conten- 
tions on  which  it  failed  would  have  involved  a  reduction  of 
the  amount  awarded  by  nearly  one-!ialf.  The  success  actually 
achieved  effects  a  reduction  ecpiivalent  to  something  less  than 
one  per  cent,  of  that  amount.  Moreover,  the  argument  relat- 
ing to  the  question  on  which  the  appeal  1  ant  company  succeeds 
lasted  but  a  few  minutes,  and  the  material  facts  could  be 
stated  in  a  single  paragraph,  while  the  argument  relating  to 
those  questions  on  which  the  respondent  succeeded  lasted  two 
days,  and  the  material  affecting  them  expanded  into  the  con- 
tents of  nearly  400  type  written  pages.  \7e  are  asked  to 
hold  that  costs  of  this  lengthy  argument  and  voUiminous 
material  should  be  paid  by  the  respondent,  who  succeeded  on 
the  only  questions  for  the  determination  of  which  they  could 
be  useful  to  the  appellants,  who  thrust  the  litigation  of  these 
questions  on  the  respondent,  and  were  beaten  in  it — and  this 
to  give  effect  to  the  maxiih  "he  pays  who  loses.*' 

I  should  add  that  in  a  case  decided  at  the  last  sittings  of 
the  Court  and  relied  u])on  by  ^Mr.  Martin,  the  appellant 
achieved  a  substantial  success  and  he  was  not  beaten  upon 
any  distinct  question  with  respect  to  which  the  costs  would 
have  been  readily  apportionabla  Moreover,  on  the  question 
of  costs  it  was  an  imargued  case. 

Martin,  J.,  concurred. 

Irving,  J.: — Sam  Kee  having  obtained  an  award  from 
arbitrators  appointed  imdor  the  "Railway  Act,  which  award 
by  reason  of  sec.  1^2  of  the  Railway  Act,  1903,  entitled  him 
to  the  costs  of  the  arbitration,  the  railway  company  appealed, 
advancing  some  5  distinct  grounds  of  n]>peal :  on  all  of  these 
but  one  the  company  failed. 

Mr.  Martin  now  asks  for  the  costs  of  the  appeal.  His 
application  requires  us  to  consider  sec.  100  of  the  Supreme 


12  THE  WESTJ-JUS    LAW  KErORTER. 

Court  Act,  1J)04,  which  declares  that  "the  costs  of  every 
appeal  to  the  luli  Tourt  and  of  the  trial  and  hearing  of 
every  cause  or  matter  shall  follow  the  event,''  except  (a), 
(b),  (c),  and  (d).  The  exceptions  need  not  be  mentioned, 
as  we  are  not  concerned  with  them. 

Prior  to  the  parsing  of  the  statute  in  question,  the  general 
rule  as  to  the  costs  of  an  appeal  was  that  the  successful  party 
was  entitled  to  liis  costs  (see  the  memorandum  in  1  Ch.  D.  at 
p.  41),  nevertheless  tiie  Court  had  full  discretion  over  the 
costs  of  the  appeal,  and  would  sometimes  in  a  proper  case 
refuse  costs  to  a  successful  |)arty. 

The  costs  of  trials  were  governed  by  Rule  751,  which 
provided  that  where  any  cause  was  tried  with  a  jury  "  the 
costs  should  follow  the  event."  The  statute  we  are  now  con- 
sidering uses  the  same  expression — "  costs  shall  follow  the 
event/'  but  uses  it  most  inaptly  in  connection  with  appeals. 

Now,  what  was  the  event  of  this  appeal?  Sam  Kee  had 
been  awarded  as  compensation  a  sum  of  mon^,  which  the 
arbitrators  declared  was  to  bear  interest  at  6  per  cent,  until 
paid,  and  as  the  sum  awarded  exceeded  the  sum  offered  by 
the  company,  the  costs  were  to  be  borne  by  the  company. 
The  company  on  the  appeal  succeeded  in  having  the  rate  of 
interest  lowered  from  6  to  5  per  cent.,  but  failed  to  set  aside 
the  award,  or  reduce  the  compensation.  Substantially  the 
company  failed,  but  they  succeeded  on  one  point.  In  a  case 
of  this  kind  prior  to  the  passing  of  sec.  100,  the  Court  could 
have  either  said  we  will  give  no  costs,  or  we  will  apportion  the 
costs;  but  1  think  the  object  of  sec.  100  was  to  deprive  us  of 
this  power.  If  we,  by  reading  the  word  "event"  distribu- 
tively,  hold  that  we  have  ])ower  to  apportion  tlie  costs,  are 
We  not  nullifying  the  Act  of  Parliament? 

The  company  have  succeeded  in  reducing  the  amount  of 
the  award.  That  seems  to  me  to  be  the  determining  event, 
and  therefore  the  company,  in  my  opinion,  should  have  the 
costs  of  the  appeal.  But  T  wish  it  to  hi»  understood  that  I  do 
so  with  reluctance,  and  in  oholienco  to  the  Act  of  Parliament. 

Ordered  that  the  costs  of  the  appeal  be  distributed  ac- 
cording to  success;  Irving,  J.,  dissentins:. 
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ICAl^ITOBA. 
Perdue,  J.  February  3hd,  11)06. 

TRIAL. 

ALLOWAY    V.    RFRAL   MUNICIPALITY    OF   ST. 
ANDREWS. 

Assessment  and  Tnjrrs — Tax  Sah  to  Plaintiff — Regularity — 
Municipality  Questioning — Estoppel — Subsequent  Sale  by 
Municipality  to  Municipality — Vesting  Certificate — rr(tof 
of  Ueyulariiy  of  Assessment  and  Taxes  in  Arrear  — 
"  Effect ''— Evidential  Value  of  Tax  Sale  Deed  — Sta- 
tutes— Absence  of  Legal  Assessment  or  Levy — Assessment 
Roll — Signature — Certificate  of  Assessor — Description  of 
Land — Patent  from  Crown — Conveyance  by  Committee  of 
Patentee — Proof  of  Identity. 

Issue  under  the  Real  Pro|>erty  Act.  Plaintiff  elainu^l 
title  in  two  ways:  first,  under  a  deed  from  the  Toronto  Gen- 
eral Trusts  Corporation,  as  comniittet*  of  the  estate  and 
effects  of  C.  E.  King,  the  pat(»nttV  from  tlio  Crown;  second, 
under  a  tax  deed  from  defendants  dated  ISth  August,  1890. 

Defendants  claimed  title  und(T  a  vesting  certificate  issued 
in  their  own  favour  in  pursuance  of  a  sale  of  the  lands  in 
question  for  taxes.  The  certificate  did  not  bear  any  datt^. 
but  purported  to  be  in  pursuance  of  a  tax  sale  held  on  19th 
October,  1893. 

A.  B.  Hudson  and  II.  Ormond,  for  plaintiff. 

F.  Heap,  for  defendants. 

PerdTi:.  J.: — Plaintiff  proved  a  patent  from  tlio  Crow 
to  one  Charles  Ernest  King,  a  deed  from  tl:e  co^uniittee  of 
King  to  plaintiff,  and  an  order  made*  by  Ricliards,  ,J..  undt^r 
the  Lunacy  Act,  authorizing  <he  committee  to  soil  the  land 
in  question  to  plaintiff  for  the  considerntion  nuMitii)n«'d  in  the 
deed.  It  was  objected  by  defendants  that  the  identity  of  the 
patentee  with  the  person  mc^ntioned  in  the  deed  and  ordor 
had  not  been  sufficiently  estai)lis}iod.  The  order,  how^n-er, 
refers  to  King  as  having  an  estate  or  interest  in  this  parti- 
cular land,  and  I  must  as<UTne  that  it  was  proved  to  the 
Judge  who  made  the  order  that  King,  the  person  therein 
named,  was  the  patentee  or  owner  of  \ho  Innd.  This,  I  think, 
establishes  a  prima  facie  proof  of  the  identity  of  the  parties. 
The  similarity  of  the  name  occurring  in  tlie  stnernl  instru- 
ments raises  in  itself  a  presumption  that  the  same  individual 
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is  referred  to  in  each:  see  Nicholson  v.  Burkholder,  21  U.  C. 
R.  108;  Browne  v.  Livingstone,  29  U.  C.  B.  520;  Wallbridgo 
V.  Jones,  33  U.  C.  R.  613. 

It  was  also  objected  on  behalf  of  defendants  that  no 
proof  had  been  oflfered  by  plaintiff  of  the  assessment  of  the 
lands,  arrears  of  taxes,  or  proceedings  leading  up  to  the  tax 
sale  under  which  he  claimed. 

It  appears  to  me  that  a  municipality  should  not  be  per- 
mitted to  question  the  regularity  of  its  own  proceedings  re- 
lating to  a  tax  sale  or  of  the  aissessments  upon  which  the  same 
was  founded,  as  against  a  purchaser  in  good  faith  at  the  tax 
sale,  who  has  paid  the  purchase  money  and  obtained  a  deed 
under  the  corporate  seal  of  the  municipality.  Such  a  deed 
was  held  by  Rose,  J.,  in  Re  Laplante  and  Peterborough,  5 
0.  R.  634,  to  operate  as  an  estoppel  against  the  municipality 
which  issued  it. 

The  defendants  put  in  the  vesting  certificate  in,  their 
favour,  and  called  the  secretary-treasurer  of  the  municipality, 
who  proved  that  it  had  been  issued  after  the  lapse  of  two 
years  from  the  date  of  the  Bale. 

Defendants  contended  that  the  vesting  certificate  was 
conclusive  evidence  of  the  validity  of  the  sale  and  of  all  pro- 
ceedings prior  thereto,  and  of  the  assessment  and  levy  of  the 
rate,  relying  on  the  provisions  of  R.  S.  M.  1892  eh.  101,  sees. 
166  and  191,  and  65  Vict.  ch.  26,  sec.  7. 

No  evidence  was  offered  on  the  part  of  defendants  to  prove 
the  regularity  of  the  assessment,  or  that  taxes  were  in  arrear 
for  which  the  land  might  be  sold,  or  that  the  necessary  pro- 
ceedings were  taken  prior  to  the  sale. 

By  R.  S.  M.  1892  ch.  101,  sec.  166,  it  is  declared  that 
vesting  certificates  issued  as  prescribed  by  the  Act  **  shall 
have  the  same  effect  in  all  respects  as  deeds  of  sale  of  land 
for  taxes  under  this  Act."  It  then  becomes  necessary  to  con- 
eider  what  is  the  effect  of  a  tax  sale  deed,  and  what  provi- 
sions of  the  Act  respecting  such  a  deed  are  made  to  apply 
to  a  vesting  certificate  by  virtue  of  the  above  section. 

Section  188  of  the  same  chapter  declares  that  a  tax  sale 
deed  *' shall  have  the  effect  of  vesting  the  land  in  the  pur- 
chaser, his  legal  representatives  or  assigns,  in  fee  simple  or 
otherwise,  according  to  the  nature  of  the  estate  or  interest 
sold,  and  shall  be  in  the  form  or  to  the  effect  in  schedule  D. 
of  this  Act." 

It  is  to  be  observed  that  the  word  "  effect "  is  used  in  sec. 
188  in  two  senses,  the  first  use  of  the  word  pointing  clearly  to 
the  operative  force  or  effect  of  the  deed,  the  second  to  its 
tenor  or  form.    Section  166  must  be  taken  as  referring  to  the 


ALLOWAY  V.  MUNICIPALITY  OF  ST.  ANDREWS.  15 

word  in  the  first  sense  used  in  sec.  188.  But,  it  will  be  urged, 
a  still  further  effect  is  given  to  a  tax  sale  deed  by  sec.  191  of 
the  same  chapter.  This  last  section  makes  a  tax  deed  con- 
clusive evidence  of  certain  matters  in  certain  suits  and  pro- 
ceedings, and  then  goes  on  in  the  last  paragraph  to  declare: 
"  And  such  deed  shall  not  only  transfer  to  the  purchaser  all 
rights  of  property  which  the  original  holder  had  therein,  but 
shall  also  purge  and  disencumber  such  land  from  all  pay- 
ments, charges,  liens,  mortgages,  and  incumbrances,  of  what- 
e^  nature  and  kind,  other  than  any  existing  lien  of  the 
mxmicipality.'^ 

By  this  section  a  further  effect  is,  no  doubt,  given  to  a 
tax  sale  deed,  namely,  that  contained  in  the  paragraph  above 
cited.  But  is  the  evidential  value  given  to  such  a  deed  by 
the  first  part  of  sec.  191  also  an  effect  of  the  deed  ? 

The  word  "effect,"  when  used  in  the  sense  in  which 
it  is  used  in  sec.  166,  pre-supposes  a  cause,  from  which  cause 
the  effect  results  as  a  consequence.  In  other  words,  the  effect 
is  the  direct  consequence  or  result  produced  by  the  deed  as 
a  cause. 

The  fact  that  the  legislature  has  declared  that  the  deed 
shall  be,  in  certain  suits  or  proceedings,  conclusive  evidence 
as  to  certain  matters  extrinsic  to  the  deed,  does  not  make 
this  superadded  quality  an  effect  of  the  deed.  It  merely  de- 
clares that  the  deed  shall  have  such  evidential  value  in  addi- 
tion to  the  complete  and  well  defined  operative  effect  of  the 
deed. 

The  provision  contained  in  sec.  166  is  first  found  in  the 
Municipal  Act  of  1886,  49  Vict.  ch.  62,  sec.  656,  sub-sec.  2. 
The  context  of  the  paragraph  in  which  this  provision  occurs 
for  the  first  time  seems  to  bear  out  the  view  that  the  legisla- 
ture when  passing  it  had  in  mind  the  operative  effect  of  the 
certificate,  the  estate  which  the  municipality  would  acquire, 
and  the  power  of  holding  and  dealing  with  the  land,  not  its 
value  as  evidence  of  matters  which  the  municipality  should  be 
able  to  prove  by  its  own  books  and  its  own  officers.  The  last 
mentioned  aub-section  is  as  follows:  "  Such  certificate  may  be 
registered  in  the  proper  registry  office,  and  shall  have  the 
same  effect  in  all  respects  as  deeds  of  sale  of  land  for  taxes 
under  this  Act;  and  the  municipality  may  sell  and  dispose  of 
the  lands,  and,  the  proceeds  shall  form  part  of  its  municipal 
funds,  and  the  municipality  shall  not  be  compelled  to  ac- 
count to  the  former  owner  of  the  land  for  any  sum  thus 
realized,  and  the  person  or  persons  purchasing  such  land  shall 
not  be  obliged  to  inquire  into  the  legality  of  the  purcha'se 
thereof  by  the  municipality,  and  shall  hold  and  be  the  owner 
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of  such  land  notwithstanding  any  defect  or  illegality  in  the 
sale  of  the  land  to  the  municipality." 

It  would  appear  that  the  intention  of  the  above  is  to 
define  the  estate  acquired  by  and  the  powers  conferred  on  the 
municipality  under  such  a  certificate,  and  to  clearly  shew 
that  the  municipality  shall  be.  as  to  the  estate  in  the  land,  in 
the  same  position  as  a  tax  sale  purchaser,  and  the  purchase 
by  the  municipality  shall  be  freed  of  all  semblance  of  a  trust, 
in  respect  of  the  owner  deprived,  and  the  municipality  may 
confer  a  good  title  on  a  purchaser. 

The  provisions  in  the  Assessment  Act  of  1890,  ch.  53, 
sec.  133,  are  ver}-  similar  to  the  atove,  and  these,  with  an 
amendment  passed  in  1891,  were  embodied  in  two  separate 
sections  in  the  revision  of  the  statutes:  see  K.  b.  M.  1892  ch. 
101,  sees.  IGG,  167. 

The  expression  "  in  all  respects,"  occurring  after  the 
word  '*  effect,"  appears  to  me  simply  to  amplify  the  meaning 
of  that  word  so  as  to  give  it  not  only  the  force  conferred  by 
sec.  188  of  ch.  101,  but  also  the  force  or  effect  conferred  on 
a  tax  deed  by  the  last  paragraph  of  sec.  191  of  the  same 
chapter. 

A  statute  which  declares  that  a  document  executed  by 
the  ofhcers  of  a  municipality  shall  not  only  deprive  a  man 
of  his  land,  but  shall  also  be  conclusive  evidence  of  certain 
matters,  on  which  the  validity  of  the  docimient  depends,  and 
shall  by  its  simple  production  shut  out  all  incjuiry,  is  to  be 
construed  with  great  strictness,  and  its  operation  restricted 
so  ai^  to  avoid  injustice,  if  the  language  will  possibly  admit 
of  such  construction:  per  Strong,  J.,  in  O'Brien  v.  Cogswell, 
17  S.  C.  R.  120,  at  p.  431. 

A  strict  construction  of  the  statute  is,  it  appears  tx)  me, 
more  urgently  demanded  where  the  municipality  itself  is 
seeking  to  claim  ownership  in  the  land,  and  to  make  the  men* 
])roductiou  of  a  document  issued  in  its  own  favour  conclusive 
proof  of  necessary  steps  and  proceedings  which  the  officers  of 
the  municipality  may  have  nep(lcct(xl  or  abstained  from 
taking. 

If  the  view  that  a  vesting  certificate  has  not  the  evidential 
value  of  a  tax  sale  deed  is  the  correct  one,  then  tlie  defend- 
ants in  this  issue  must  fail,  because  evidence  was  not  fur- 
nished as  to  several  matters  upon  which  tin;  validity  of  the 
tax  sale  would  depend,  and  as  to  which  the  onus  would  be 
upon  them :  Allowav  v.  Campbell,  7  Man.  L.  E.  506;  E.yan  v. 
Whelan,  20  S.  C.  R.  65. 

But,  even  if  it  be  held  that  a  vesting  certificate  carries 
with  it,  under  the  sections  above  referred  to,  all  the  qualities 


ALLOW  AY  V.  MVNICIPALiry  OF  8T.  ANDREWS.  17 

of  a  tax  sale  deed,  including  the  value  of  the  latter  as  evid- 
ence in  a  suit  respecting  the  tax  sale,  there  are  still  some 
grave  objections  to  be  met  by  the  defendants. 

A  tax  sale  deed  was,  by  55  Vict.  ch.  26,  sec.  7,  declared  to 
be  conclusive  evidence  of  the  validity  of  the  assessment  of  the 
land,  the  levy  of  the  rate,  the  sale  of  the  land  for  taxes,  and 
all  proceedings  leading  up  to  the  execution  of  the  deed. 

But  in  Tetrault  v.  Vaughan,  12  Man.  L.  R.  457,  it  was 
held  by  Bain,  J.,  that  the  effect  of  this  section  was  only  to 
remedy  irregularities,  and  that  it  did  not  validate  sales  made 
on  the  basis  of  absolutely  void  proceedings.  It  is  furthermore 
to  be  observed  that  there  is  a  proviso  to  the  above  section 
which  limits  its  operation  and  that  of  sec.  6  of  the  same  enact- 
ment "to  deeds  issued  in  pursuance  of  tax  sales  held  after 
the  passing  of  this  Act.^' 

As  a  vesting  certificate  is  not  a  deed,  the  provisions  of 
sees.  6  and  7  of  ch.  26  cannot  apply  to  a  vesting  certificate, 
and  it  is  still  open  to  plaintiff  to  shew,  if  he  can,  that  there 
was  no  l^al  assessment  or  levy  for  the  years  in  respect  of 
which  the  land  was  sold  for  taxes. 

Plaintiff  had  paid  the  taxes  for  the  years  1888,  1889,  and 
1890 ;  and  in  1890  defendants  issued  to  plaintiff  a  tax  sale  deed 
of  the  land.  The  land  was  sold  by  the  municipality  for  alleged 
arrears  of  taxes  for  the  years  1891  and  1892.  If  the  assess- 
ment for  1891  is  shewn  to  be  bad,  then  there  would  not  be 
taxes  in  arrear  for  a  period  long  enough  to  enable  the  muni- 
cipality to  sell  the  land  for  taxes  at  a  tax  sale  held  in 
October,  1893:  R.  S.  M.  1892  ch.  101,  sec.  148. 

The  secretary-treasurer,  at  the  request  of  plaintiff^s  coun- 
sel, produced  the  assessment  roll  for  1891.  On  examining  this 
roll,  it  appeared  that  it  had  not  been  signed  by  the  assessor, 
as  required  by  R.  S.  M.  1892  ch.  101,  sec.  62. 

There  was,  however,  a  signed  and  sworn  certificate  of  the 
assessor  appended  to  the  roll,  as  required  by  sec.  153  of  the 
same  chapter.  It  was. contended  that  the  signature  of  the 
assessor  to  the  certificate  was  sufficient  as  a  compliance  with 
sec.  52,  and  that  the  one  signature  would  fulfil  the  require- 
ments of  both  sections. 

Section  52  (R.  S.  M.  1902  ch.  101)  provides  that  "be- 
fore the  assessment  roll  can  be  returned  to  the  council,  it 
must  be  signed  by  the  assessor  or  by  all  the  assessors,  if  more 
than  one,  but  if  the  assessors  do  not  agree  they  may  each 
make  a  separate  report  thereon.*' 

Section  53  of  the  same  Act  provides  that  "to  the  said 
assessment  roll  must  also  be  attached  a  certificate  or  certifi- 
cates signed  by  the  said  assessor  or  assessors  and  sworn     .     . 

TOL  ni.  W.L.B    NO.  1 — 2 


13  THE  WESTERN  LAW  REPORTER. 

.  .  before  a  justice  of  the  peace/^  in  the  form  provided  in 
the  section. 

It  ifl  clear  from  the  wording  of  sec.  62  that  the  provision 
contained  in  it  is  mandatory  and  constitutes  a  condition 
precedent  to  the  return  of  the  roll.  It  furthei  appears  from 
the  use  of  the  word  "  also  *'  in  sec.  63,  that  there  must  be  a 
certificate  of  the  assessor  signed  by  him,  in  addition  to  the 
signature  on  the  roll  required  by  the  previous  section.  More- 
over, a  signature  to  a  document  which  is  to  be  attached  to  the 
roll  cannot,  under  any  principle  of  construction,  be  held  to 
be  a  compliance  with  an  express  provision  making  it  impera- 
tive that  the  roll  itself  must  be  signed.  It  appears  to  me  that 
the  failure  of  the  assessor  to  sign  the  assessment  roll  left  it 
in  an  incomplete  condition,  and  that  it  never  became  a 
legally  completed  roll  under  the  Act. 

It  also  appeared  that  in  the  same  assessment  roll  the  land 
in  question  is  described  as  ''  N".  W.  i  27  **  simply,  no  town- 
ship or  range  being  added,  and  no  mark  being  put  in  the 
columns  headed  "  Township ''  and  ^'  Range ''  to  shew  that  it 
referred  to  any  particular  townehip  or  range  entered  above 
in  the  same  columns.  The  columns  are  simply  left  blank  in 
respect  of  this  land.  There  is  also  no  date  entered  of  the 
maUing  of  the  notice,  as  required  by  R.  S.  M.  1892  ch.  101, 
sec.  58.  Section  28  of  that  Act  requires  the  assessor  to  enter 
the  land  upon  the  assessment  roll  by  a  true  and  accurate 
description.  The  failure  to  mention  the  township  or  range 
renders  the  assessment  null  and  void  as  to  this  land. 

The  issue  must  be  decided  in  favour  of  plaintiff,  who  will 
be  declared  to  be  the  owner  in  fee  simple  of  the  land  in 
question. 

The  costs  of  both  the  petitions  in  this  matter  and  inci- 
dental to  the  same,  and  the  costs  of  the  caveats,  must  be  paid 
by  defendants. 


BBITISH  COLITMBIA. 

(VICTORIA.) 

January  10th,  1906. 

FULL  OODBT. 

HOPPER  V.  DUNSMUIR. 

Will — Undue  Influence — Want  of  Testamentary  Capacity — 
Examination  of  Conflicting  Evidence  —  Onus  —  Expert 
Testimony  —  Change  of  DomiHl  —  Execution  of  WiU  in 
Foreign  Country  —  Proof  of  Execution  according  to 
Foreign  Law — Admission  of  Evidence. 
Appeals  by  plaintiff  and  intervener  from  judgment  of 

Drake,  J.,  in  favour  of  defendant  in  an  action  to  set  aside 
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the  will  of  Alexander  Dunsmuir,  and  also  an  agreement  made 
between  defendant  and  plaintiff's  mother,  under  whose  will 
as  the  principal  beneficiary  plaintiff  asserted  her  claim. 

E.  V.  Bodwell,  K.C.,  and  H.  D.  Helmcken,  K.C.,  for 
plaintiff. 

Sir  C.  H.  Tupper,  K.C.,  and  D.  M.  Bogers,  for  inter- 
vener. 

E.  P.  Davis^  K.C.,  and  A.  P.  Lnxton,  K.C.,  for  defendant 

Hunter  C.J.:— 'In  1889  Robert  Dnnsmuir  died  at  Vic- 
toria, B.C.,  leaving  a  widow,  2  sons,  James  and  Alexander, 
and  7  daughters.  The  estate  consisted  principally  of  the  con- 
trolling interest  in  two  joint  stock  companies,  one  the  Union 
Colliery  Company  (originally  the  Wellington  Colliery  Com- 
pany), the  other  the  Esquimalt  and  Nanaimo  Bailway  Com- 
pany, which  respectively  own  coal  mines  and  a  railway  with 
a  land  grant  attached  on  Vancouver  Island,  and  a  coal  selling 
business  carried  on  under  the  name  of  B.  Dunsmuir  &  Sons 
in  Victoria,  B.C.,  and  the  B.  Dunsmuir  Sons  Company  in 
San  Francisco,  California. 

Several  years  before  his  death  he  had  made  a  will  leaving 
everything  to  his  wife,  but  shortly  before  his  death  had  a  will 
drawn  up  by  which  the  bulk  of  his  estate  was  divided  equally 
between  the  sons,  while  due  provision  was  made  for  his  wife 
and  daughters.  This  will  was,  liowever,  unexecuted,  for  reas- 
ons which  do  not  clearly  appear,  and  about  which  it  is  un- 
necessary to  specidate.  Th^  fact  remains  that,  although  the 
sons  had  grown  up  with  and  helped  to  carry  on  the  extensive 
business  of  the  father  without  any  regular  salary  or  substan- 
tial interest  in  it,  the  entire  estate  passed  to  the  widow  on 
the  father^s  death,  and  this  fact  would  appear  largely  to^ 
account  for  the  family  differences  which  have  ensued. 

The  business  was  carried  on  by  the  two  sons  in  the  same 
way  as  before,  the  elder,  James,  taking  charge  at  Victoria, 
and  the  younger,  Alexander,  at  San  Francisco,  where  he  had 
been  sent  by  his  father  in  1877.  Neither,  however,  had  any 
salary'  or  substantial  interest,  both  taking  out  of  the  busi- 
ncvss  what  they  wished,  with  the  acquiescence  of  their  moth«\% 
who  was  the  legal  owner. 

Things  went  on  in  this  way  until  189n,  when,  owing  no 
doubt  to  the  desire  of  the  sons  that  some  effect  should  be  given 
to  the  intentions  of  the  father  as  dipclosed  in  the  unexecuted 
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will,  the  mother  consented  that  the  business  in  San  Francisco 
should  be  converted  into  a  joint  stock  company,  the  stock  to 
be  divided  equally  between  the  sons,  except  4  shares  necessary 
to  be  issued  to  others  to  legally  constitute  the  company.  She, 
however,  imposed  a  condition  to  the  eflEect  that  if  either  of 
her  sons  predeceased  her,  his  share  was  to  revert  to  herself. 
The  reason  for  this  was  that  Alexander  was  living  with  a 
woman  named  Mrs.  Wallace,  to  whom  she  entertained  great 
repugnance,  and  she  was  afraid  that  in  the  event  of  his  pre- 
deceasing ^irs.  Wallace,  the  latter  might  acquire  the  whole,  or, 
if  not  the  chief  share,  of  his  estate  to  the  exclusion  of  the  other 
members  of  the  Dunsmuir  family.  This  was  shortly  fol- 
lowed by  an  assignment  to  the  sons  by  the  widow  of  the 
existing  indebtedness  of  the  Esquimalt  and  Nanaimo  Railway 
Company  to  her  of  $687,854.49,  and  also  of  the  indebted- 
ness to  her  of  the  Union  Colliery  Company,  a;mounting  to 
$376,221.59.  Her  interest  in  the  stock  of  these  two  com- 
panies was  transferred  to  them  in  equal  shares. 

In  1899  she  sold  the  business  and  goodwill  of  E.  Duns- 
muir  &  Sons  in  Victoria,  including  three  coal  mines,  which 
shortly  afterwards  became  worked  out,  two  steam  colliers, 
and  two  tugs,  to  the  two  sons  for  $410,000,  to  be  secured  by 
a  mortgage  of  the  sons'  interest  in  the  business  and  in  the 
railway  and  colliery  companies.  In  this  transaction,  the 
sons,  particularly  Alexander,  considered  that  she  drove  a 
hard  bargain  with  them  and  did  not  carry  out  the  intention 
of  the  father.  It  would  also  appear  that  at  the  tune  of  the 
making  of  the  first  will  in  question  in  this  action,  she  had 
received  altogether  some  $3,000,000  worth  of  property  out 
of  the  estate.  I  say  "  appear,"  because  it  is  difficult  to  ex- 
tract the  facts  regarding  the  value  of  the  father's  estate  and 
of  its  ultimate  distribution  from  the  enormous  mass  of  evid- 
ence which  has  accumulated  during  the  progress  of  the  liti- 
gation. 

Alexander,  as  has  been  said,  was  placed  in  charge  of  the 
business  at  San  Francisco  in  1877.  About  the  same  time 
he  became  acquainted  with  Mrs.  Wallace,  who  had  two  child- 
ren, one  the  plaintiff,  bv  her  husband,  who  wa.^  an  usher  in  a 
San  Francisco  theatre.  Alexander  and  Mrs.  Wallace  lived 
together  as  if  they  were  man  and  wife  until  Mrs.  Wallace  was 
divorced  from  her  husband  in  1880,  and  continued  these 
relations  until  21st  December,  1899,  when  they  were  mar- 
ried in  California.     Shortly  before  this,  Alexander  had  pur- 
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chased  in  her  name  an  estate  at  San  Leandro,  California^  and 
a  large  house  was  hardly  finished  when  he  died  on  31st  Janu- 
ary, 1900,  in  New  York,  admittedly  from  the  eflEects  of 
eicessive  drinking.  The  total  value  of  the  San  Leandro 
property  was  over  $300,000. 

On  5th  October,  1898,  Alexander  made  a  will  by  which 
he  left  his  whole  estate  to  James,  who  was  married  and  had 
a  large  family,  and  immediately  after  his  marriage  he  re- 
executed  this  will  in  California.  Alexander,  according  to  the 
admissions  of  James,  imposed  a  trust  on  his  brother  that  he 
should  pay  his  widow  $1,000  a  month  during  her  life,  and 
after  some  n^otiations,  on  1st  December,  1900,  partly  no 
doubt  in  order  to  avoid  litigation,  James  entered  into  an 
agreement  with  the  widow  by  which  he  agreed  to  pay  her  for 
life  $26,000  per  annum,  and  one-half  of  what  may  be  shortly 
described  as  the  net  profits  of  the  San  Francisco  business, 
while  she  in  return  released  all  her  claims  against  Alex- 
ander's estate.  She  died  shortly  afterwards  in  June,  1901, 
and  her  daughter,  who  is  the  principal  beneficiary  under  lier 
will,  brings  this  action,  alleging  that  both  Alexander's  will 
and  the  agreement  between  her  mother  and  James  were  pro- 
cured by  the  undue  influence  of  James,  and  that  neither 
document  was  the  act  of  a  free  and  capable  person. 

Shortly  after  tlie  trial  commenced,  an  order  was  made 
allowing  the  defendant's  mother  to  intervene  for  the  pur- 
pose of  enabling  her  also  to  contest  the  validity  of  the  will, 
thereby  bringing  all  parties  in  interest  before  the  Court. 

Towards  the  end  of  the  trial,  the  plaintiff  and  the  inter- 
vener applied  to  be  allowed  to  amend  their  pleadings  by 
setting  up  that  Alexander  had  become  domiciled  in  Cali- 
fornia, and  that  therefore  in  any  event  his  will  was  invalid 
by  California  law.  The  application  was  refused  by  the  trial 
Judge,  but  it  was  allowed  by  this  Court,  and  the  appeal  stood 
over  to  allow  the  parties  to  adduce  evidence  on  this  point. 

In  considering  the  appeal  it  will  be  convenient  first  to 
deal  with  the  case  of  the  intervener,  as  it  is  obvious  that  if 
the  will  was  that  of  a  free  and  capable  testator  there  is  no 
necessity  to  consider  the  question  as  to  whether  Mrs.  Alex- 
ander Dunsmuir's  agreement  with  James  was  the  result  of 
undue  influence,  or  if  so  whether  the  plaintiff  has  any  right 
to  have  it  set  aside. 

The  case  set  up  by  the  intervener  is  two-fold.  She  alleges 
first  that  the  will  should  be  declared  void  as  being  that  of  a 
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person  of  unsound  mind,  and  in  any  event  as  being  the  result 
of  the  undue  influence  of  James,  and  that  it  is  at  any  rate  void 
as  not  he^g  executed  in  accordance  with  the  laws  of  Cali- 
fornia. Probate  thereof  has  in  fact  been  set  aside  by  the 
California  Court  of  first  instance,  and  we  are  informed  that 
an  appeal  in  now  pending. 

Some  facts  surrounding  the  execution  of  the  will  are  not 
in  dispute.  It  is  admittedly  a  copy  of  the  former  will  which 
was  made  in  September,  1898,  by  the  testator  when  he  was 
in  Victoria,  and  was  prepared  by  their  common  solicitor.  It 
is  in  the  handwriting  of  the  solicitor,  and  was  prepared  by 
him  on  the  verbal  instructions  of  James,  who  took  it  with 
him  to  California,  at  Alexander's  request,  in  order  that 
Alexander  should  execute  it.  At  the  time  of  its  ex- 
ecution James  and  Alexander  had  each,  as  already 
stated,  acquired  a  half  interest  in  the  railway  and 
collier}'  business,  wliile  the  sisters  were  dependent  on 
the  bounty  of  the  motlier,  who  had,  as  already  stated, 
retained  a  large  portion  of  the  original  estate  and  had  re- 
ceived large  sums  of  money  out  of  the  business  from  the 
sons.  Before  his  marriage  Alexander  was  of  loose  and  in- 
temperate habits,  and  there  is  no  doubt  that,  as  already 
stated,  intemperance  was  the  cause  of  death. 

Inasmuch  as  large  interests  are  at  stake,  and  the  case  is 
entirely  one  of  fact,  it  seems  proper  •to  review  the  evidence 
at  length,  and  I  will  consider  the  evidence  adduced  for  the 
plaintiff  as  having  been  also  adduced  by  the  intervener,  and 
will  bring  it  together  as  far  as  possible  in  the  order  of  events 
and  not  in  the  order  in  which  it  was  given. 

The  plaintiff  says  that  about  1879  she  and  her  mother 
lived  in  the  same  house  with  Alexander;  that  she  left  and 
returned  to  them  before  1885 ;  that  she  was  sent  to  school  by 
Alexanrler:  that  ho  and  lior  mother  visited  her  at  the  school; 
that  he  was  kind  and  affectionate  to  her;  that  in  1885  or 
1886  Alexander  ami  her  mother  took  a  house  in  Post  street ; 
that  while  there  he  used  to  stay  in  l)od  every  Saturday  and 
Sunday  and  drink,  and  would  generally  come  home  at  night 
^nder  the  influence  of  liquor;  that  ho  had  delirium  tremens 
more  than  once:  that  he  made  it  a  ])oint  to  otq  to  bis  office 
in  the  morning  and  sober  up;  that  after  living  in  Post  street 
he  removed  to  Ellis  street  and  used  to  do  most  of  his  drink- 
ing in  the  house  instead  of  at  the  club,  as  he  had  thereto- 
fore done;  that  he  bad  delirium  tremens  in  the  Ellis  street 
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house;  that  in  1890-1891  he  had  longer  spells  of  drunkenness, 
sometimes  lasting  a  week,  and  went  less  to  the  office;  that 
he  perpetrated  foolish  jokes  on  her;  that  he  gave  her  to 
understand  that  he  would  make  amends  in  time  for  the 
trouble,  humiliation,  and  illness  caused  her  and  her  mother 
by  reason  of  his  conduct,  and  his  illicit  relations  with  the 
latter ;  that  she  saw  him  on  two  or  three  occasions  from  1892 
to  1895,  when  he  was  still  drinking;  that  in  1897,  when  on  one 
of  her  theatrical  tours,  she  saw  him  at  the  Grand  Hotel,  when 
he  was  weaker  than  before,  and  had  a  doctor  in  daily  attend- 
ance; that  his  speech  was  faltering  and  indistinct  at  times, 
and  sometimes  childish;  that  he  seldom  went  out;  that  she 
saw  him  next  in  New  York,  in  1898,  when  he  appeared  to  be 
more  ea^jily  affected  by  liquor  than  before;  that  he  made 
extravagant  purchases  for  her  and  her  mother ;  that  he  would 
break  off  in  his  conversation  and  that  his  memory  was  giving 
n'B.y  during  his  more  sober  intervals,  and  his  appetite  poor; 
that  he  insisted  on  her  doing  silly  things;  that  she  next  saw 
him  at  San  Leandro  for  about  4  weeks  in  1899,  when  he  was 
just  getting  over  a  serious  illness;  that  he  was  stooped  and 
his  walk  slow  and  faltering;  that  he  dragged  his  feet;  that 
he  had  to  l)e  always  waited  on;  that  he  wanted  to  be  amused 
like  a  child;  that  he  cried  when  the  plaintiff  drove  up  with 
a  pair  of  ponies  which  he  had  bought  for  her  mother  because 
he  wanted  to  give  her  them  himself;  that  she  saw  him  every 
day  in  New  York  in  January,  1900;  that  he  did  not  recog- 
nize her  at  any  time  until  told  who  she  was;  that  he  became 
delirious  on  the  17th,  and  finally  died  in  a  state  of  coma  on 
the  31st.  In  cross-examination  she  admits  that  she  was 
maintained  and  educated  by  Alexander;  that  she  was  given 
an  allowance;  that  the  San  Leandro  estate  which  Alexander 
gave  her  mother  was  worth  over  $300,000 ;  that  her  mother 
got  all  the  money  she  wanted;  and  that  after  Alexander's 
death  her  mother  received  $2,000  a  month  until  she  died. 

[Lengthy  synopsis  of  the  evidence.] 

James  Dunsnmir,  the  defendant,  says  his  brother  came 
into  the  Victoria  office  in  September,  1898,  and  said  he  was 
going  to  Mr.  Pooley  to  get  his  will  made  out,  and  witness 
did  not  hear  any  more  about  it  until  Alexander  told  him 
to  get  it  out  of  his  pocket  at  the  mother's  house,  which  he 
did.  Alexander  then  told  him  to  read  it  and  then  told  him 
to  put  it  in  the  safe.     He  then  said  to  get  a  letter  out  of 
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his  pocket,  which  witness  did,  and  Alexander  then  said  to 
give  it  to  liim,  which  he  did;  and  Alexander  then  tore  it  up 
and  said,  "Jim,  1^11  trust  to  you/'  ...  In  October, 
1899,  Alexander  informed  him  that  he  was  going  to  marry 
Mrs.  Wallace,  and  he  told  James  when  he  came  down  to 
San  Francisco  in  December  to  get  a  copy  of  his  will  from 
Mr.  Pooley  and  he  would  sign  it.  He  brought  the  copy 
down  to  his  brother  and  gave  it  to  him  on  the  train;  his 
brother  read  it,  returned  it  to  him  to  keep  until  he  was 
married,  and  after  it  was  signed  handed  it  back  to  him, 
telling  him  to  keep  it  in  the  safe.  Witness  had  frequent 
conversations  with  his  brother  as  to  the  provision  to  be  made 
for  Alexander's  wife,  the  first  being  in  1896,  the  effect  being 
that  lie  was  to  allow  her  $1,000  per  month. 

Towards  the  end  of  1899  Alexander  and  James  discussed 
the  transfer  of  the  business  from  the  mother,  and  Alexander 
expressed  himself  as  dissatisfied,  and  thought  that  the  mother 
should  not  have  required  payment  of  the  $400,000,  and  that 
in  view  of  that  the  witness  was  not  to  give  his  sisters  any- 
thing, as  the  mother  could  pay  them  out  of  that  sum.  The 
mother  had  received  from  the  sons  out  of  the  various  prop- 
erties over  $3,000,000.^  Witness  denies  that  he  ever  said 
Alexander  was  not  fit  to  transact  business,  and  says,  .  .  . 
that  he  always  gave  way  to  his  brother,  as  he  knew  more 
about  business.  Alexander  was  always  able  to  talk  properly 
and  do  business  even  when  under  the  influence  of  liquor. 
Never  saw  him  drunk  in  business  hours.  In  cross-examin- 
ation he  says  that  neither  he  nor  his  brother  drew  any  profits 
out  i)f  the  San  Francisco  business,  that  his  brother  made  the 
arrangement  with  the  mother  to  turn  it  into  a  joint  stbck 
company,  and  that  the  shares  should  go  equally  to  the 
brothers  (and  in  the  event  of  Alexander  predeceasing  his 
mother  his  share  should  revert  to  lier).  In  1895  Alexander 
asked  him  to  see  the  mother  and  try  to  get  her  consent  to  his 
marrj'ing  Mrs.  Wallace,  with  the  result  that  the  mother 
got  an»riy  and  said  she  would  sooner  see  Alexander  in  his 
grave.  lie  Iiiinself  wa.s  willing  that  Alexander  should  marry 
her,  thinkin<>:  that  he  would  not  drink  so  much,  and  it  was 
settled  between  them  at  that  time  that  in  the  event  of  Alex- 
anders death  before  hers  he  would  pay  her  $1,000  a  month, 
althoiifj^h  they  did  not  then  own  the  property  or  business. 
This  promise  was  repeated  to  Alexander  after  the  property 
wns  transferred,  in  presence  of  Mrs.   Wallace,  in  1896   or 
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1897,  and  again  to  Alexander  alone  in  October,  1899,  at  San 
Leandro.  Witness  said  on  the  last  occasion  that  he  did  not 
think  it  would  be  enough,  but  Alexander  replied  that  it 
would,  as  his  wife  ought  to  make  $8,000  a  year  off  the  San 
Leandro  property.  Witness  had  frequent  conversations  with 
bis  brother  about  his  brother's  interest  in  the  event  of  death, 
and  his  brother  frequently  said  he  wanted  him  to  have  it  so 
as  to  keep  the  control  of  the  stock,  and  keep  the  property  in 
the  Dunsmuir  family.  When  Alexander  came  into  the  office 
he  said  he  was  going  down  t«  Pooley^s  and  have  his  will 
drawn  up,  as  he  did  not  want  to  have  it  drawn  in  San  Fran- 
cisco, as  wills  were  easily  broken  there.  Witness  did  not 
know  the  terms  of  the  will  until  he  got  it  from  Alexander, 
nor  did  he  have  any  conversation  with  Mr.  Pooley  about  it. 
Witness  kept  the  will,  as  he  was  told,  in  the  office  safe,  in 
a  drawer  in  which  a  number  of  papers  such  as  stock  certi- 
ficates belonging  to  himself  and  Alexander  were  placed, 
until  December,  1899,  when,  pursuant  to  instructions  from 
his  brother,  he  gave  it  to  Mr.  Pooley  to  have  a  copy  made  of 
it.  On  his  return  from  San  Francisco  he  said  to  Mr.  Pooley 
that  he  might  as  well  tear  the  old  will  up.  Three  days 
after  the  will  of  1899  was  executed  Alexander,  under  pros- 
sure  of  the  witness,  who  wished  to  break  off  his  drinking, 
left  for  New  York.  At  the  time  he  got  the  will  Alexander 
was  in  bed — about  2  or  3  o'clock  in  the  afternoon.  He  had 
been  drinking  the  night  before  (6th  October),  but  was  then 
sober.  He  told  the  witness  to  get  the  will  out  of  his  pocket 
and  to  read  it,  which  the  witness  did,  and  then  Alexander 
told  him,  to  keep  it  and  put  it  in  the  safe.  He  also  told  him 
to  look  in  his  pocket  for  a  letter  and  read  it,  whicli  he  did. 
The  letter  told  the  witness  to  give  $50,000  to  each  of  the 
sisters  when  he  could,  but  not  to  embarrass  himself,  but  said . 
nothing  about  Mrs.  Wallace,  but  Alexander  said  at  the  same 
time  that  Mrs.  Wallace  was  to  get  $1,000  per  month. 

With  regard  to  the  management  of  the  business,  witness 
says  that  his  brother  managed  the  sale  of  the  coal,  while  he 
managed  the  mining  part  of  the  business.  They  had  each 
other's  general  power  of  attorney.  Witness  accepted  his 
brother's  advice  about  a  good  many  matters  of  business.  In 
1894,  when  Alexander  was  absent  from  San  Francisco,  witness 
raised  the  price  of  coal,  but  Alexander  on  his  return  re- 
duced it 
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After  Alexander's  death  witness  agreed  to  give  his  widow 
$2,000  a  month,  instead  of  the  $1,000,  as  he  had  promised 
Alexander,  and  this  was  afterwards  changed  during  the  nego- 
tiations leading  up  to  a  written  agreement  to  pay  $25,000. 
a  year  and  one-half  of  the  profits  of  the  San  Francisco  busi- 
ness, and  witness  denies  that  at  the  time  when  this  arrange- 
ment was  completed  he  knew  that  the  widow  was  suflfering 
from  an  incurable  disease,  and  that  he  assented  to  the  provi- 
sion about  the  half-profits  because  there  were  at  that  time  no 
profits  coming  in  from  the  business. 

Discrepancies  as  to  matters  of  detail  between  the  evidence 
of  the  defendant  as  given  in  discovery  and  at  the  trial  were 
elicited  by  the  cross-examination,  but  the  main  facts  as 
corroborated  by  other  witnesses  for  the  defence  were  not  dis- 
turbed.    .     .     . 

The  above  is  in  brief  the  evidence  of  the  eye-witnesses 
(about  80  in  number)  adduced  by  all  parties  to  this  con- 
troversy, and  it  is  at  once  to  be  observed  that  with  the  ex- 
ception of  the  plaintiflE  herself,  all  the  witnesses  brought  for- 
ward to  impeach  the  will  speak  only  from  a  short  acquaint- 
ance with  the  deceased,  or  only  as  to  isolated  occasions  when 
he  was  intoxicated,  and  none  of  them  testify  to  having  any 
dealings  with  him  when  sober  by  which  his  business  capacity 
can  be  judged.  On  the  other  hand,  if  we  eliminate  the  evid- 
ence of  all  the  parties  in  interest  and  their  employees,  rela- 
tives, and  solicitors,  there  remains  at  least  a  score  of  fair- 
minded  and  credible  witnesses  whose  business,  social,  and 
personal  acquaintance  with  the  deceased  extended  in  the 
majority  of  cases  over  long  periods  of  time,  and  most  oi 
whom  testify  to  having  business  dealings  with  him  during 
the  last  two  years  of  his  life.  I  refer  to  the  evidence  of 
Mighell,  Taylor,  Wharton,  Gillespie,  E.  J.  Palmer,  Howard, 
Chandler,  Young,  Burn6,  Prather,  George  Fritch,  J.  H. 
Friteh,  Fink,  the  Bullens,  and  the  Freemans,  and  especially 
to  the  first  two.  Nor  do  I  consider  that,  because  some  of 
these  witnesses  in  the  hands  of  a  skillful  cross-examiner 
failed  to  detail  more  than  one  or  two  specific  interviews, 
the  probative  force  of  their  testimony  is  seriously  weakened, 
as  it  is  evident  that  it  was  their  settled  conviction  that  the 
deceased  was  quite  competent  to  manage  his  own  affairs 
when  not  intoxicated,  that  he  had  good  business  capacity, 
was  of  obstinate  and  dictatorial  nature,  and  less  likely  than 
the  average  man  to  be  influenced  by  others.    This  being  so. 


HOPPER  V,  DVySMl  IR.  27 

it  is  unnecessaiy  to  consider  the  Bpeculations  of  the  alienists 
who  were  called  in  to  dispute  and  support  the  sanity  of  the 
deceased.  Had  any  credible  evidence  been  given  that  when 
not  intoxicated  he  mumbled  or  was  incoherent  in  his  speech, 
or  dragged  his  feet,  or  had  to  l>e  amused  as  a  child,  then  it 
would  have  been  necessary  to  consider  the  evidence  of  these 
experts.  Even  then  I  should  say  that  the  opinions  of  such 
learned  persons  would  come  with  far  greater  weight  to  the 
ears  of  the  Court  if  given  as  indifferent  assessors  sitting  with 
the  Court  than  when  given  under  retainer  for  the  parties, 
and  I  take  this  opportunity  to  express  the  hope  that  in  future 
when  the  occasion  calls  for  it  thoir  opinions  will  be  obtainable 
in  that  way. 

Documents  were  also  put  in  which  give  silent  but  cogent 
testimony  as  to  the  business  capacity  of  the  deceased,  notably 
the  telegrams  under  date  of  13tli  and  15th  November,  1899 
(i.e.,  two  months  and  a  half  before  his  death);  which  were 
sent  to  James  under  Alexander's  instructions,  urging  tlie 
purchase  of  the  property  in  San  Francisco  which  was  held 
on  lease,  and  stating  that  there  was  $186,000  in  the  banx, 
also  the  sharp  business-like  lett<»rs  of  9th  June  and  6th  Sep- 
tember of  the  same  year. 

Then  there  is  the  will  of  the  plaintiff's  mother  of  16t3i 
August,  1899,  in  which  she  commits  the  future  of  her 
daughter  to  the  deceasi'd,  and  gives  him  the  great  bulk  of 
her  property.  She  also  commits  her  own  future  into  his 
hands  by  marrying  him  on  21st  December — a  little  more 
than  a  month  before  his  death.  Raving  regard  to  the  fact 
that  she  had  obtained  a  very  large  property,  which,  so  far 
as  we  know,  could  not  have  bei'n  taken  from  her,  is  it  not 
the  natural  inference  that  she  did  not  think  he  was  de- 
mented? And  who  is  there  better  able  to  judge  than  the 
woman  who  had  lived  with  liim  for  20  years?  And  that  he 
retained  his  stubborn  nature,  and  was  not  liable  to  the 
undue  influence  of  any  one,  the  circumstances  surrounding  the 
making  of  this  will  and  the  de<triietion  of  her  former  one 
fully  attest. 

Then  it  was  urged  that  the  disposition  of  his  property 
was  not  natural  or  reasonable.  No  doubt,  different  tem- 
peraments would  view  the  disposition  in  different  lights. 
The  mother  was  well  off,  the  sisters  all  married,  and  pro- 
vision made  for  them,  and  none  required  assistance.  The 
only  brother  had  a  large  family,  and.  wiiile  no  floubt  also 
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well  off,  had  devoted  his  whole  time  to  the  busiaess.  One 
man  in  the  position  of  the  deceased  might  have  thought  it 
was  right  to  give  more  to  his  sisters,  another  that  it  was  best 
to  keep  the  bulk  of  the  fortune  together,  another  that  all  had 
enough,  and  that  his  wife  should  have  all  that  came  to  him. 
Can  any  one  say,  in  view  of  the  provision  which  he  had  made 
for  his  wife,  that  any  one  of  these  dispositions  would  have 
been  unnatural?  A  man  of  just  as  determined  a  nature  as 
Alexander  Dunsmuir  might  easily  have  vacillated  between 
these  various  dispositions,  and  changed  his  will  a  score  of 
times  without  being  in  danger  of  being  adjudged  a  dement, 
or  subject  to  the  undue  influence  of  any  of  the  parties  con- 
cerned. 

In  going  through  the  evidence  at  length  I  have  assumed 
that  the  onus  was  on  defendant  to  shew  that  the  will  was  not 
that  of  a  demented  man,  or  the  result  of  undue  influence. 
I  am,  however,  not  clear  that  the  case  comes  within  that 
class  whicli  requires  affirmative  proof  by  a  person  who  pro- 
cures the  making  of  the  will.  There  is  no  satisfactory  evid- 
ence to  shew  that  the  will  of  1898  was  suggested  by  Jame3. 
but  it  appears  rather  that  it  was  the  carrying  out  of  Alex- 
ander's fixed  intention,  and  I  do  not  think  the  mere  fact  that 
James  brought  a  copy  of  it  for  re-execution  to  San  Francisco 
at  Alexander's  request,  is  sufficient  without  more  to  bring 
it  within  that  class,  as  he  seems  to  have  been  not  the  author, 
but  the  messenger.  However,  even  if  the  onus  is  on  defend- 
ant, I  think  it  lias  been  fully  discharged,  and  that  we  must 
hold  on  the  evidence  before  us  that  the  will  was  that  of  a 
free  and  capable  testator. 

In  this  view,  it  becomes  unnecessary  to  consider  the  ques- 
tions specially  affecting  plaintiff's  case,  i.e.,  whether  the  agree- 
ment between  lier  mother  and  Jamas  was  the  result  of  undue 
influence,  or  whether  she  ha.<  any  status  to  maintain  the 
action. 

There  remains  to  be  considered  the  contention  that  the 
deceased  had  accjuired  a  California  domicil,  and  that  his 
will  was  not  executed  in  accordance  with  California  law. 

The  deceased,  as  already  remarked,  was  born  in  British 
Columbia,  and  resided  in  British  Columbia  until  he  was 
about  24  years  of  aj^e,  when  he  was  sent  by  his  father  as  *us 
agent  to  San  Francisco.  Evidence  as  to  whether  or  not  he 
changed  his  domicil  was,  under  order  of  this  Court,  taken  by 
a  commissioner  in  San  Francisco. 
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W.  G.  Harrison,  .  .  .  being  examined  on  this  point, 
says  that  in  1892  or  1893  the  det-eased,  upon  being  asked 
by  him  to  take  an  interest  in  an  exhibition  which  was  being 
promoted,  told  him  that  "he  did  not  care  to  take  part  in 
anything  here,  as  he  did  not  consider  himself  a  Calif omian; 
he  did  not  consider  he  should  take  any  interest  in  local  mat- 
ters; that  his  home  was  in  British  Columbia;  and  all  his 
interests  were  in  British  Columbia ;  that  he  always  spoke  of 
Victoria  as  his  home."  Witness  says  that  he  often  had  con- 
versations with  him  to  the  same  eflEect,  but  could  not  place 
the  time  or  occasion.  Cross-examined,  he  says  that  the  de- 
ceased frequently  told  him  he  was  goiug  home,  meaning 
Victoria;  tiiat  although  he  has  lived  in  San  Francisco  for 
32  years  he  is  still  British  and  regards  Ireland  as  his  domi- 
cil;  that  he  did  not  mean  to  say  that  the  deceased  said  ail 
his  interests  were  in  British  Columbia,  but  he  indicated  that 
all  his  personal  interests  were  there. 

Ridley  .  .  .  says  that  in  1896  he  had  a  conversation 
with  the  deceased  about  some  electric  installation,  when  de- 
ceased told  him  that  he  was  going  home  to  Victoria,  when 
he  would  consult  his  brother  on  the  subject.  Cro^^s-examined, 
says  he  did  not  speak  about  this  subject  to  him  after  his 
marriage. 

J.  E.  Freeman  .  .  .  says  that  between  June  and 
December,  1899,  he  had  a  conversation  with  the^  deceased 
about  British  subjects  becoming  citizens  of  the  United  States, 
when  deceased  stated  that  he  was  a  British  subject  and  that 
his  home  and  residence  were  in  Victoria :  a  statement  which 
was  not  shaken  by  the  cross-examination. 

B.  Van  Schaick,  United  States  assistant  weigher  in  the 
Dominion  office  at  San  Francisco,  says  that  he  knew  deceased 
for  27  or  2S  years;  that  he  often  used  to  say  to  the  deceased, 
"  Why  donH  you  come  and  be  one  among  us,  be  an  American 
citizen  and  live  with  us  here?''  •'  Oh/'  he  would  say,  "  what 
do  I  want  to  be  a  citizen  for?  It  will  take  me  five  years  to  be 
a  citizen  here.  Then  when  I  <ro  bax'k  to  Victoria  again  1 
will  have  to  put  up  my  hand  and  swear  over  again  there," 
and  that  he  would  say,  *'  all  of  my  interest  is  up  there.'^  In 
cross-examination,  he  pays  that  those  conversations  took  place 
between  1879  and  1885. 

J.  H.  Fritch  .  .  .  sayp  that  on  one  occasion,  when  ask- 
ing the  deceased  for  a  special  price  for  coal,  he  replied, 
''My  people  at  home  won't  stand  for  it:"  that  ho  often  used 
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the  expression  "  iny  people  at  home/'  In  1898  he  spoke  of 
"  going  up  home  for  a  vacation,  fishing  and  hunting,"  mean- 
ing Victoria.  Cross-examined,  he  says  that  the  deceased  gave 
him  to  understand  that  his  home  was  his  mother's  house  in 
Victoria. 

Thomas  Whitelaw  .  .  .  testified  that  the  deceased 
considered  Victoria  as  his  home;  that  he  always  retained  his 
rooms  in  the  Driard  Hotel  there;  that  he  would  frequently 
speak  of  "  going  up  home  to  Victoria,"  or  "  going  up  home," 
or  "  going  back  home ;"  that  when  in  Victoria  he  would  say 
"  I  am  going  down  to  San  Francisco;"  and  in  cross-examina- 
tion, that  he  knew  deceased  was  away  a  great  deal  from  San 
Francisco. 

J.  P.  Taylor  .  .  .  testified  before  the  commission  in 
San  Francisco  that  the  deceased  within  a  short  period  of  his 
death  stated  that  his  home  was  in  Victoria,  and  that  the 
San  Leandro  place  was  Mrs.  Wallace's  place.  And  in  cross- 
eaamination,  that  he  understood  that  deceased  intended  liv- 
ing with  his  wife,  and  that  her  home  was  in  San  Leandro. 

Positive  evidence  is  thus  before  us  that  the  deceased 
never  had  any  intention,  until  at  any  rate  when  he  bought 
the  San  Leandro  estate,  of  changing  his  domicil  of  origin, 
nor  was  any  evidence  adduced  to  the  contrary.  He  had  never 
changed  his  allegiance,  nor  intended  to  do  so;  had  never 
taken  any  part  in  political  or  municipal  affairs  in  California, 
nor  had  he  owned  any  real  estate.  There  is  nothing  to  shew 
that  at  any  time  after  he  boiight  this  estate  he  expressed 
himself  any  differently  on  the  subject  than  before.  But  it 
is  suggested  that  the  purchase  of  this  estate,  coupled  with  his 
marriage  to  Mrs.  Wallace  and  his  evident  intention  to  live 
there  with  his  wife,  were  overt  acts  sufficient  to  evidence  a 
change  of  intention.  I  think  not.  Had  the  estate  been  of 
small  value,  or  had  he  not  built  any  residence,  but  simply 
rented  a  house  for  the  use  of  himself  and  his  wife,  I  do  not 
think  any  one  would  have  any  difficulty  in  arriving  at  the 
conclusion  that  he  had  done  nothing  to  indicate  a  change 
of  domicil,  especially  as  the  business  no  doubt  still  required 
his  oversight,  and  because  to  have  established  his  wife  in 
Victoria,  at  all  events  in  the  lifetime  of  his  mother,  would 
have  unquestionably  caused  family  jars.  It  may  of  course 
be  suggested  that  his  mother^s  opposition  to  the  marriage 
drove  him  to  change  his  domicil,  and  that  the  purchase  of 
this  large  estate,  which  was  the  equivalent  of  a  large  portion 
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of  his  worldly  substance,  is  the  outward  and  visible  sign  of  the 
change.  But  it  may  easily  be  that  he  considered  it  a  good 
inyestment^  and  that  it  could  be  sold  or  leased  to  advantage 
whenever  the  time  would  seem  ripe  for  his  return  to  Victoria. 
At  any  rate,  there  is  a  strong  counteracting  circumstance  in 
the  fact  that  he  instructed  the  procuring  of  the  copy  of  the 
British  Columbia  will.  No  business  man,  who  had  perman- 
ently changed  his  domicil,  would  be  likely  to  dispose  of  large 
mtarests  by  a  document  prepared  in  a  foreign  country  when 
he  could  resort  to  his  local  attorneys.  Assuming^  however, 
that  the  matter  is  not  free  from  doubt,  it  cannot  be  denied 
that  the  change  of  domicil  has  not  been  clearly  established. 
That  being  so,  a  long  line  of  cases  ending  with  the  recent 
decisions  of  the  House  of  Lords  in  Winans  v.  Attorney- 
General,  [1904]  A.  C.  287,  and  Marchioness  of  Huntly  v. 
Gkiskell,  Times  Newspaper,  15th  December,  1905,  settles 
this  branch  of  the  case  in  favour  of  defendant,  as  the  rule 
is  finally  laid  down  that  the  question  is  not  whether  there 
is  evidence  of  an  intention  to  retain  the  domicil  of  origin, 
but  whether  it  is  proved  that  there  was  an  intention  to  acquire 
another  domicU,  or,  as  put  in  the  last  case,  exuere  patriam. 
Hence  there  is  no  need  to  inquire  whether  or  not  the  will  wag 
executed  in  accordance  with  the  California  law. 

In  my  opinion,  the  trial  Judge's  decision  was  right,  and 
should  be  affirmed. 

Irving,  J.,  concurred. 

Martin,  J. : — Several  points  are  raised  for  determination 
on  this  appeal,  and  I  shall  consider  them  in  their  order,  and 
as  briefly  as  possible,  for  in  a  case  of  this  unusual,  and, 
in  some  respects,  unpleasant,  nature,  it  will,  in  my  opinion 
be  better  for  all  the  parties  concerned  that  no  more  should 
be  said  than  is  absolutely  necessary. 

First,  in  regard  to  the  rulings  on  evidence.  I  have  gone 
^ver  the  list  of  them,  and  am  of  the  opinion  that  with  very 
few  exceptions  they  are  correct,  and,  even  where  I  should  be 
disposed  to  take  a  diflferent  view,  they,  having  regard  to  the 
other  evidence,  have  no  substantial  effect  on  the  main  result, 
and  the  appellants  have  not  suffered  thereby.  The  one  objec- 
tion that  was  argued  is  certainly  one  of  consequence,  but,  hav- 
ing regard  to  the  fact  that  the  witness's  character  was  and 
is  impugned  on  the  ground  that  he  is  ^'  a  reckless  and  wilful 
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perjurer,''  and  had  been  bribed  to  change  his  testimony,  it 
wa6  open  to  him  to  shew  that  his  material  account  waa  not 
"a  fabrication  of  late  date:^'  Starkie  on  Evidence  (1863), 
p.  253;  Taylor  an  Evidence  (1897),  par.  Ii76;  Boscoe^s  Nisi 
Prius  Evidence  (1898),  pp.  91-2;  Phipson  on  Evidence,  3rd 
ed.,  p.  150;  Hegina  v.  Coyle,  7  Cox  C.  C.  74;  and  particularly 
the  Irish  cajse  of  Hegina  v.  Coll,  L.  E.  Ir.  24  Q.  B.  622. 

Second,  as  to  the  testamentar}-  capacity  of  the  deceased. 
There  is  much  conflicting  evidence  on  this  point,  and  there 
are  charges  and  counter-charges  of  perjury  and  chicanery 
against  the  defendant  and  the  plaintiff.  But  I  find  it  pos- 
sible to  reach  a  satisfactory  conclusion  without  attaching 
much  weight  to  the  testimony  of  either  of  them,  which  is 
fortunate,  because,  on  the  evidence  before  lis,  I  see  little,  if 
anything,  to  choose  between  them  on  the  question  of  credibil- 
ity. I  can  find  no  valid  reason,  on  the  whole  mass  of  evid- 
ence (which,  after  the  very  elaborate  argument  thereon,  I 
do  not  propose  to  review  here),  for  reversing  the  finding  of 
the  trial  Judge.  This  subject  was  recently  and  fully  con- 
sidered by  me  in  a  very  similar,  though  on  this  point,  more 
difficult  case;  I  refer  to  McHugh  v.  Dooley,  10  B.  C.  R  637. 
It  is  opportune  to  not^B  here  that  the  report  is  too  meagre  and 
omits  the  full  statement  of  facts,  but  it  should  now  be  stated 
that  the  evidence  of  the  chief  medical  expert,  George  H. 
Manchester,  M.D.,  then  superintendent  of  the  Provincial 
Asylum  for  the  Insane  (referred  to  at  pp.  541,  543,  of  my 
judgment),  after  hearing  all  the  evidence  at  the  trial,  was 
that  "the  symptoms  are  absolutely  diagnostic  of  senile  de- 
mentia, and  there  could  have  been  no  testamentary  capacity 
then  (i.e.,  at  the  time  of  making  the  will),  or  later." 

Third,  as  to  the  domicil  of  the  deceased.  At  first  I  was 
disposed  to  think  that,  on  the  facts,  this  must  be  held  to  be 
where  his  residence  was,  but  on  further  consideration  of  the 
circumstances,  and  the  special  nature  of  the  business  carried 
on,  which  required  the  residence  of  one  of  the  proprietors  to 
be  at  San  Francisco,  I  have  come  to  the  conclusion  that  it 
was  not  the  intention  of  the  deceased  to  abandon  his  domicil 
of  origin.  It  is  not  at  all  unlikely,  indeed  a  fair  inference 
from  the  evidence,  that  the  longer  he  was  practically  com- 
pelled to  live  in  that  foreign  country  the  less  he  liked  and 
refused  to  identify  himself  with  its  institutions,  and  looked 
forward  to  the  time  he  could  return  to  the,  in  many  ways, 
more  congenial  surroundings  of  the  land  of  his  birth  and 
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ol  hi&  family^  his  "  home/'  as  he  ofteu  referred  to  it.  Since 
the  recent  Judgment  of  the  House  of  Lords  on  domicil  in 
the  important  case  of  Winans  v.  Attorney-General,  [1^04] 
A.  C.  3i87,  It  would  be  presumptuous  in  ma  to  endeavour  to 
add  to  the  subject,  for,  as  the  Lord  Chancellor  says,  '"  the 
law  is  plain  that  where  a  domicil  of  origin  is  proved,  it  lies 
upon  the  person  who  asserts  a  change  of  domicil  to  establish 
it,  and  it  is  necessary  to  prove  that  the  person  who  is  alleged 
to  have  changed  his  domicil  had  a  Hxed  and  determined  pur- 
pose to  make  the  place  of  his  new  domicil  his  permanant 
home.^'  And  Lord 'Macnaghten  says,  at  p:  291,  that  said  burden 
is  a  *'  heavy ''  one,  and  quotes  the  language  of.  Lord  West- 
bury  that  it  must  be  shewn  '^  with  perfect  clearness  and  satis- 
faction." And  Lord  Macnaghten  goes  on  to  say  that  ''  a 
change  of  domicil  is  a  serious  matter — serious  enough  when 
the  competition  is  between  the  domicils  both  within  the  ambit 
of  one  and  the  same  kingdom  or  country — more  serious  still 
when  one  of  the  two  is  altogether  foreign,"  as  is  the  case 
here. 

Applying  the  above  principle  to  the  facts  before  us,  the 
onus  has  not  been  discharged,  to  my  satisfaction  at  least. 
■  Many  other  cases  were  cited,  but  I  only  refer  to  that  of 
Capdeville  v.  Capdeville,  18  W.  B.  107,  which  is  strongly  m 
favour  of  the  respondent;  see  also  Attorney-General  v.  Count- 
ess de  Wahlstadt,  3  H.  &  C.  373. 

Fourth,  as  to  the  execution  of  the  will  according  to  the 
law  of  California.  This  raises  a  difficult  and  perplexing 
question,  and  one  on  which  a  Judge  of  another  Court  has  a 
natural  diffidence  in  expressing  himself.  There  is  much 
conflict  in  the  evidence  of  the  two  experts,  and  it  is  difficult 
to  satisfactorily  reconcile  the  numerous  authorities  that  have 
been  cited.  The  best  conclusion  that  I  have  been  able  to 
reach  is  that  there  was  a  substantial  compliance  with  the^ 
essential  requirements  of  the  law  of  that  State. 

Fifth,  as  to  undue  influence  alleged  to  have  been  exerted 
by  the  defendant  in  the  procuring  of  the  will  and  also  of 
the  subsequent  agreement  witli  Mrs.  Alexander  Dunsmuir. 
I  am  of  the  opinion  that  on  the  evidence  we  should  not  be 
warranted  in  disturbing  the  findings  of  the  trial  Judge  on 
iliese  points.  The  defendant  clearly  is  not  in  the  same  posi- 
tion as  a  beneficiary  as  was  the  plaintiff  in  McHugh  v. 
Dooley,  supra,  who  propounded  a  will  which  he  had  caused 
▼ex..  III.  w.L  m.  Ko.  1 — 8 
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to  be  prepared  "  without  the  intervention  of  any  f aithworthy 
witness  or  any  one  capable  of  giving  independent  evidence  as 
to  the  testator's  intention  and  instructions. '* 

At  the  conclusion  of  the  argument  our  attention  was 
called  to  the  change  in  sec.  6  of  the  Wills  Act  made  by  the 
amendment  of  1902,  ch.  73,  sec.  2,  whereby  said  sec.  6  is 
made,  in  its  6th  line,  to  conform  to  the  English  Wills  Act, 
and  read  "made  or  acknowledged,"  instead  of  "made  and 
acknowledged,^'  as  theretofore.  It  was  krgued  that  the 
eflEect  of  this  amendment^  as  applied  to  the  evidence  before 
us,  was  that  if  the  will  were  not  valid  in  California  it  woidd 
not  be  valid  here,  because,  if  a  declaration  cannot  be  made 
under  the  California  law,  an  acknowledgment  cannot  be  made 
under  ours.  But  it  is  unnecessary  to  consider  this  contention, 
nor  Mr.  Davis's  reply  to  it,  because  of  the  opinion  already 
expressed  that  it  was  duly  executed  according  to  California 
law.  But  it  is  not  out  of  place  to  remark  that  the  attestation 
clause  states  that  the  will  was  "signed  by  the  testator  as 
and  for  his  last  will  and  testament,*'  etc.,  which  in  this  re- 
spect follows  the  form  given  in  Hayes  &  Jarman's  Concise 
Forms  of  Wills  (1898),  as  being  a  compliance  with  all  the 
essential  requirements  of  the  statute:  pp.  25  (notice),  128, 
484,  487. 

It  follows  from  all  the  foregoing  that  the  appeal  should 
be  dismissed  with  costs. 


BBITISH  COLUMBIA. 

(VIOTOBIA.) 

Martin,  J.  January  13th,  1906. 

CHAMBERS. 

MELLOB  V.  MELLOE. 

Husband  and  Wife — Costs  in  Alimony  Action — Solicitor  and 
Client— Rule  800. 

Plaintiff  sued  for  alimony,  and  judgment  was  given  in 
her  favour.  The  question  arose  as  to  the  scale  on  which  her 
costs  should  be  taxed  against  her  husband,  the  defendant. 

A.  E.  McPhillips,  K.C.,  for  plaintiff. 

D.  M.  Eberts,  K.C.,  for  defendant. 
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Martin,  J.: — -If  there  is  power  to  award  them,  this  is 
a  case  where  costs  as  between  solicitor  and  client  should  be 
taxed :  Lovell  v.  Lovell,  G  0.  W.  R.  621.  But  it  is  said  that 
no  provision  for  them  is  made  in  the  new  tariff  authorized 
by  sec.  83  of  the  Legal  Professions  Act,  K.  S.  B.  C.  ch.  24. 
That  section,  however,  does  not  repeal  Rule  800,  which  estab- 
lished a  tariff,  referred  to  as  Appendix  N.  (intended  for  M.), 
to  be  used  in  taxing  the  costs  of  proceedings  "as  between 
party  and  party  or  solicitor  and  client,"  but  simply  substi- 
tuted the  new  tariff  for  it.  The  power  to  direct  a  taxation 
of  costs  on  a  certain  scale  is  not  affected  by  that  substitution. 
Therefore,  it  is  ordered  that  the  costs  of  the  plaintiff  herein 
be  taxed  as  between  solicitor  and  client. 
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(VICTORIA.) 

January  25th,  1906. 

full  court. 

HOPPER  V.  DUNSMUIR. 

Costs — Appeal  to  Full  Court — Supreme  Court  Act,  sec.  100 
— Costs  out  of  Estate — Preliminary  Appeal — Main  Appeal 
— Separate  "  Events  " — Distribution  of  Costs — Set-off. 

Upon  the  delivery  of  the  judgment  of  the  full  Court, 
ante  18,  counsel  asked  the  Court  to  make  an  order  allowing 
the  costs  of  the  plain4:iff  and  intervener  out  of  the  estate. 

E.  V.  Bodwell,  K.C.,  for  plaintiff. 

Sir  C.  H.  Tupper,  K.C.,  for  intervener. 

H.  D.  Helmcken,  K.C.,  for  defendant. 

Hunter,  C.  J. :— It  is,  in  my  opinion,  unnecessary  to  con- 
sider what  order  we  shoidd  have  made  under  the  old  prac- 
tice, or  to  examine  the  numerous  authorities  cited,  as  the 
recent  Supreme  Court  Act  has  deprived  us  of  any  discretion. 
It  is  enacted  in  explicit  terms  that  "the  costs  of  every  appeal 
to  the  full  Court  and  of  the  trial  and  hearing  of  every  cause  or 
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matter  shall  follow  the  event/'  'with  certain  specified  excep- 
tions. It  has  not  been  made  to  appear  to  us  that  this  case 
comes  within  any  of  the  exceptions.  It  wa«  urged,  however, 
that  the  legislature  could  not  have  intended  to  sweep  away 
the  discretion  formerly  possessed  by  the  Court  in  certain 
cases  to  order  an  unsuccessful  party's  costs  to  be  paid  out  of 
the  fund  or  estate  in  litigation;  but,  in  order  to  give  effect 
to  this  argument,  we  should  have  to  insert  words  in  the 
statute  which  are  not  to  be  found  in  it.  Eminent  jurists 
have  frequently  protested  against  holding  an  enactment  to  be 
elliptical,  or  that  the  ordinary  meaning  should  be  cut  down 
on  the  theory  that  if  the  matter  had  been  brought  to  the  atten- 
tion of  the  legislature  its  will  would  have  been  differently 
expressed,  except  where  it  is  necessary  to  avoid  a  construction 
which  the  legislature  could  not  possibly  have  intended:  see 
for  example  the  remarks  of  the  different  law  Lords  in  Bank 
of  England  v.  Vagliano,  [1891]  A.  C.  107,  and  in  Salomon 
V.  Salomon,  [1897]  A.  C.  22. 

Moreover,  I  think  the  legislature  expressly  intended  to 
provide  an  automatic  code  for  the  disposition  of  the  costs 
of  all  trials,  hearings,  and  appeals  in  the  Supreme  Court,  and 
to  sweep  away  all  discretion  save  in  relation  to  the  specified 
exceptions. 

In  this  view  the  language  of  Lord  Herschell  in  the  Vag- 
liano case  above  cited,  is  apt.  He  says,  at  p.  144 :  '*  I  think 
t*Le  proper  course  is,  in  the  first  instance,  to  examine  the 
language  of  the  statute  and  to  ask  its  natural  meaning,  un- 
influenced by  any  considerations  derived  from  the  previou-< 
state  of  the  law,  and  not  to  start  with  inquiring  how  the  law 
previously  stood,  and  then  assuming  that  it  was  probably  in- 
tended to  leave  it  unaltered,  to  see  if  the  words  of  the  enact- 
ment will  bear  an  interpretation  in  conformity  with  this 
view.  If  a  statute  intended  to  embody  in  a  code  a  particular 
branch  of  the  law  is  to  be  treated  in  this  fashion,  it  appears 
to  me  that  its  utility  will  be  almost  entirelv  destroyed^  and 
the  very  object  vdth  which  it  was  enacted  will  be  frustrated." 

No  layman  who  proposed  to  conduct  his  own  case  would 
ever  suspect  that  any  exception,  other  than  those  specified, 
was  lurking  in  the  plain  and  unambiguous  words  of  this  sec- 
tion, and  that  a  fund  to  which  he  successfully  defended  his 
right  could  be  engulfed  by  an  order  for  the  payment  there- 
from of  his  adversary 's  costs ;  and  I  find  nothing  in  the  statute 
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to  indicate  that  the  Act  is  addressed  only  to  members  of  the 
l^al  profession. 

There  were,  however,  in  reality  two  distinct  appeals,  one 
a  preliminarj'  appeal  from  the  refusal  to  amend  and  allow 
further  evidence,  and  the  other  the  main  appeal  from  the 
judgment.  It  was  necessary  in  order  to  fully  prosecute  the 
main  appeal  to  take  the  preliminary  appeal,  and,  while  it  is 
true  that  the  success  of  that  appeal  and  the  production  of 
the  further  evidence  effected  nothing  in  the  end,  it  was  none 
the  less  a  distinct  and  severable  appeal  within  the  meaning 
of  the  phrase  "^  every  api)eal ''  in  the  statute,  and  the  "  event " 
was  favourable  to  the  plaintiff  and  intervener. 

In  the  result  the  defendant  is  entitled  to  the  costs  of  the 
main  appeal,  including  the  further  evidence  as  against  both 
plaintiff  and  intervener,  while  they  are  each  entitled  to  their 
costs  of  the  preliuiinary  appeal,  such  costs  to  be  set  off  pro 
tanto  against  those  due  to  the  defendant. 

Martin,  J.: — 'Wlmtever  may  heretofore  have  been  the 
practice  regarding  costs  of  appeals  and  trials,  in  my  opinion 
sec.  100  of  the  Supreme  Court  Act  alone,  now  regulates  such 
matters  and  deprives  the  Court  of  all  discretion.  The  lan- 
guage is  sweeping,  extending  to  ''  every  appeal "  and  to 
"  every  cause  or  matter/'  and  the  only  thing  that  remains  for 
the  Court  to  do  is  to  determine  what  the  "  event "  is,  save, 
of  course,  in  the  case  of  certain  excepted  matters,  which  do 
not  extend  to  the  case  at  bar.  Such  being  my  view,  I  pass 
to  the  consideration  of  the  word  ^'  event  *'  as  applicable  to  this 
iBippeal,  leaving  aside,  a<  I  did  in  the  case  of  Be  Sam  Kee, 
decided  on  the  9th  instant,  ante  8,  any  question  of  the  pro- 
priety or  consequences  of  the  section. 

The  situation  is  peculiar,  because  when  the  appeal  first 
came  on  to  be  heard  there  was  a  preliminary  application  to 
amend  the  statements  of  claim  of  the  plaintiff  and  the  inter- 
vener, and  take  further  evidence  in  support  thereof  respect- 
ing the  execution  of  the  will  in  California,  which  proposed 
amendment  had  been  refused  by  the  trial  Judge.  This  Court, 
however,  saw  fit  to  allow  the  amendment,  on  the  short  ground 
that  it  raised  a  question  of  substance,  and  that,  though  the 
application  was  made  late  in  the  trial,  it  was  nevertheless, 
in  the  pecidiar  circumstances,  only  a  question  of  terms.  Fur- 
ther evidence  was  directed  to  be  taken,  and  the  hearing  of 
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the  appeal  was  adjourned  in  the  meantime,  and  the  question 
of  costs  reserved. 

Having  regard  to  our  decision  in  Sam  Kee's  case^  supra, 
I  am  clearly  of  the  opinion  that  the  word  "  event ''  may  pro- 
perly be  read  distributively  to  meet  these  very  unusual  cir- 
cumstances. The  fact  that  the  result  of  our  judgment  is 
that  the  application  turned  out  to  be  unnecessary  or  fruitless 
does  not  detract  from  the  force  of  the  contention  that  the 
"event/'  so  far  as  concerns  the  amendment,  was  that  we 
decided  it  should  have  been  allowed  originally,  and  the  plain- 
tiff and  intervener  had  to  come  to  us  to  get  that  right  estab- 
lished. Such  being  the  case,  there  is,  so  to  speak,  an  "  event " 
within  an  "  event " — the  one  quite  independent  of  the  other. 

I  think,  therefore,  the  order  should  be  that  the  costs  of 
this  appeal  so  far  as  they  relate  to  the  application  to  amend 
should  be  allowed  the  appellants,  while  the  remainder  of  them 
should  go  to  the  respondent,  following  the  event  of  the  main 
appeal. 
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(VICTORIA.) 

January  25th,  1906. 

full  court. 

CANADIAN  CANNING  CO.  v.  FAGAN. 

Distress— ^Arrears  of  Taxes  —  Notice  of  Sale  —  Time  —  Ten 
Clear  Days — Illegal  Sale — Trespass  ah  Initio — Exemplary 
Dama/jes — New  Trial. 

Appeal  by  defendants  from  the  judgment  of  the  trial 
tludgo  in  favour  of  plaintiffs  in  an  action  to  recover  damages 
for  an  alleged  illegal  distress  for  taxes,  tried  without  a  jury. 

The  appeal  was  heard  bv  Irving.  Martin,  and  Morri- 
son, JJ. 

H.  A.  Maclean.  K.C.,  for  defendants. 

Joseph  Martin,  K.C.,  for  plaintiffs. 
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Irving,  J. : — The  defendant  Fagan,  who  is  the  provincial 
assessor  and  collector  of  taxes  for  the  county  of  Vancouver, 
proceeded  to  distrain  on  the  goods  of  plaintiffs  for  $825, 
sUeged  to  be  arrears  of  taxes  payable  by  plaintiflEs  in  respect 
of  certain  canneries  acquired  by  them  in  1899. 

By  a  notice  dated  5th  August,  the  day  of  sale  was  fixed 
for  15th  August,  on  which  day  it  was  held,  and  the  sum  of 
$905,  the  amoimt  of  taxes  and  costs,  realized. 

After  the  sale  was  held,  plaintiffs  commenced  this  action, 
alleging  that  there  were  no  taxes  due,  that  the  sale  waa  un- 
necessary, and  that  the  distress  was  excessive  and  unreason- 
able, and  that  there  had  been  no  appraisement  as  required 
by  statute,  and  they  claimed  to  Recover,  under  the  statute  2 
Wm.  &  M.  ch.  6,  from  plaintiffs  double  the  value  of  the  goods 
distrained,  viz.,  $7,000,  evidently  proceeding  as  if  this  were 
a  distress  for  rent. 

There  was  no  allegation  of  special  damage. 

On  the  case  for  plaintiffs  being  opened,  the  trial  Judge 
held  that  the  point  (not  raised  on  the  pleadings)  that  the  sale 
was  ill^al  in  that  the  notice  required  to  be  given  by  sec.  88 
was  "  a  notice  of  ten  clear  days,*'  was  well  taken.  Having 
r^ard  to  what  ia  said  in  In  re  North,  [1895]  2  Q.  B.  264,  I 
am  of  opinion  that  this  decision  was  quite  correct.  The  counsel 
for  plaintiffs  at  the  trial  seems  to  have  regarded  a  decision 
on  this  point  as  conclusive  as  to  defendants*  defence.  Under 
the  circumstances,  I  think  we  must,  for  the  purposes  of  this 
appeal,  assume  that  the  pleadings  were  amended  so  as  to  raise 
this  point. 

A  discussion  took  place,  and  some  correspondence,  from 
which  it  appeared  that  there  was  a  bona  fide  dispute  between 
the  company  and  the  government  as  to  the  company's  liability 
for  taxes,  was  read. 

Plaintiffs*  manager  was  examined  and  stated  that  the  goods 
seized  and  sold  were  of  the  value  of  $3,000.  The  plaintiffs 
themselves  bought  in  the  goods  for  $905,  but  there  were  no 
findings  of  fact  by  the  trial  Judge  as  to  the  other  points 
Raised  in  the  pleadings.  He  then  assessed  the  damages  at 
$1,500. 

The  notice  of  sale  being  bad,  are  defendants  trespassers 
ab  initio?  I  am  of  the  opinion  that  they  must  be  so  regarded. 
The  proposition  established  by  the  Six  Carpenters'  Case  (S 
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Jac.  I.),  8  Co.  Inet.  146  (a),  that  if  a  man  abuse  an  author- 
ity given  him  by  law,  he  becomes  a  trespasser  ab  initio,  still 
prevails  with  respect  to  distresses  other  than  for  rent;  al- 
though in  respect  of  distress  for  rent  the  benefits  of  the  Bi&- 
tress  for  Rent  Act,  1737,  which  has  given  to  the  landlord  on 
one  hand  a  fair  measure  of  protection,  and  to  the  party  ag- 
grieved full  satisfaction  for  the  special  damage  sustained, 
have  mitigated  the  severity  of  the  common  law,  the  same  re- 
lief has  not  been  extended  to  the  case  of  distress  for  taxes. 

Mr.  Maclean  contended  that  that  rule  meant  gross  abuse, 
and  was  not  applicable  to  a  mistake  in  law — such  as  a  miscal- 
culation of  time  limited  by  statute.  I  am  unable  to  agree  to 
that.  The  cases  decided  before  the  passage  of  the  Distress  for 
Eent  Act,  1737  (sees.  19  and  20  of  11  Geo.  II.  ch.  19),  estab- 
lish that  very  trifling  mistakes,  involving  no  real  damage  to 
the  article  distrained  upon,  make  the  distrainer  a  trespasser 
ab  initio. 

Then  as  to  damages.  The  learned  trial  Judge  proceeded 
on  the  ground  that  plaintiffs  were  entitled  to  recover  ex- 
emplary damages.  With  that  I  shall  deal  presently.  But  it 
was  argued  before  us  that  the  judgment  could  be  sustained 
on  other  grounds,  and  Attack  v.  Bramwell,  3  B.  &  S.  520,  was 
cited  by  Mr.  Martin  as  an  authority  for  the  proposition  that 
ill  the  case  of  trespass  ab  initio  the  measure  of  damages  is 
the  whole  value  of  the  goods  seized.  Here  the  value  of  the 
'floods  sold,  according  to  Mr.  Welsh,  is  $3,000,  but  plaintiffs 
by  buying  in  at  $905  lost  nothing  more  than  that  sum. 
The  case  of  Attack  v.  Bramwell  did  not  turn  on  this  poiniti 
Tlio  question  there  was,  was  the  plaintiff  entitled  to  recover 
the  full  value  of  the  goods  seized,  or  only  their  value  minus 
the  sum  diu*  for  rent?  Hero  the  poi^t  is,  are  the  goods  to 
be  rc'iranlnl  as  of  tlio  value  of  $3,000  or  of  $905,  the  price 
realized?  The  bailiff  in  seizing  must  be  certain  that  he  has 
seized  enough  to  satisfy  his  claim:  see  Gounnel  v.  Welch, 
[1905]  2  K.  B.  650,  053.  He  should  be  guided  by  what  they 
are  likely  to  realize  at  a  tax  sale.  If  he  does  not  seize  enough 
according  to  that  test,  he  cannot  be  said  to  have  made  an 
excessive  seizure.  Xo  ev  id  euro  was  given  as  to  their  value, 
by  the  test  I  have  just  mentioned.  In  the  circumstances  of 
this  case,  I  am  of  Vw  opinion  that  the  value  of  the  goods 
must  be  taken  at  $905. 

If  this  action  had  been  tried  with  a  jur>%  it  would  have 
been  the  duty  of  thr  /Indpe  to  have  directed  them  that  the 
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proper  measure  of  damages  was  the  value  of  t^he  goods  taken 
and  sold,  and  that  it  was  a  case  in  which  they  might  properly 
give  the  plaintiffs  an  allowance  by  way  of  general  damages^ 
if  they  thought  fit.  But  I  think  he  should  have  pointed  out 
that  the  principle  upon  which  tkey. should  proceed  in  allow- 
ing any  damages  over  and  above  the  value  of  the  goods^  was^ 
under  what  circumstances  the  seizure  was  made  and  the  in- 
convenience suffered  by  the  plaintiffs,  having  reference  to  the 
parties  before  the  Court  The  fact  that  the  provincial  gov- 
ernment would  ultimately  pay  the  amount  of  damages  seems 
to  me  to  have  been  assumed,  and  was  given  too  great  a  pro- 
minence in  the  case.  The  great  hardship  of  this  case  on 
plaintiffs  strikes  me  as  being  to  a  large  degree  imaginary. 
They  had  ample  notice  of  the  intention  to  distrain  unless  they 
paid.  1'he  seizure  was  purely  formal.  Nothing  like  con- 
tumely or  imsult  is  complained  of^  nor  was  it  shewn  that  10 
days  was  imreasonably  short.  The  mistake  which  has  ren- 
dered these  defendants  liable  was  in  the  constniction  of  a 
statute. 

I  think  there  should  be  a  new  trial,  with  a  view  to  the 
assessment  of  damages,  unless  plaintiffs  and  defendants  are 
able  to  agree  on  a  sum.  In  the  event  of  a  new  trial  being 
necessary,  the  partes  should  have  leave  to  amend  as  they 
may  be  advised — sec  on  this  point  the  remarks  of  Drake,  J., 
in  Harris  v.  Dunsmuir,  6  B.  C.  R.  at  p.  517. 

I  have  not  lost  sight  of  the  rule  that  a  court  of  appeal  is 
slow  to  interfere  on  a  question  of  the  amount  of  damage,  but 
it  seems  to  me  in  this  case  we  should  interfere,  as  defendants 
are  being  visited  with  the  sins  of  the  government.  In  this 
connection  1  think  it  should  be  borne  in  mind  that  the  initia- 
tion of  the  distress,  that  is,  the  determination  of  the  question 
whether  it  was  a  proper  case  for  distress,  or  for  suit,  as  sug- 
gested by  plaintiffs'  manager,  was  a  matter  over  which  these 
defendants  had  no  control  whatever. 

Martin,  J.: — ^With  respect  to  the  point  of  the  length  of 
notice  of  sale,  I  am  of  the  opinion  that  it  was  insufficient, 
mainly  on  the  authority  of  In  re  North,  [1895]  2  Q.  B.  264, 
cited  by  me  in  Rae  v.  Gifford,  8  B.  C.  R.  273,  274,  .affirmed 
9  B.  C.  R.  192.  It  is  clearly  to  the  benefit  of  the  "  person 
primarily  interested  "  so  to  view  the  matter. 

Then  as  to  damages.  I  agree  with  the  Jur!«:e  that  on 
the  correspondence  it  may  be  assumed  that  the  taxo^j  were  due, 
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and  the  evidence  was  taken  for  the  purpose  of  determining 
the  point  as  to  whether  or  no  plaintifib  were  entitled  to  ex- 
emplary damages  over  and  above  the  amount  paid  to  recover 
the  goods,  $905,  which  were  bought  in  under  a  friendly  ar- 
rangement. As  the  Judge. said:  "I  had  better  hear  the 
evidence.  I  am  rather  disposed  to  think  that  the  acts  of  the 
government  were  high-handed,  and,  that  being  the  case,  that 
something  ought  to  be  done  to  mark  the  disapproval  of  (this) 
tribunal  in  regard  to  the  transaction.^* 

After  the  evidence  was  taken,  the  Judge  decided  as  fol- 
lows : — 

"  I  have  come  to  the  conclusion  in  this  case  that  I  will 
give  judgment  for  $1,600.  I  quite  appreciate  what  Mr. 
Cane  says  with  regard  to  Mr.  Fagan,  that  he  was  acting 
under  instructions,  but  the  amoimt  I  award  over  and  above 
what  plaintiff  paid  for  the  goods  is  to  mark  my  disap- 
proval of  the  course  which  was  taken  by  the  taxing  officials 
of  the  provincial  government,  whicli,  in  my  judgment,  was  a 
high-handed  and  arbitrary  action  utterly  inexcusable.  I 
think  it  exceedingly  lucky  that  these  people  haven't  had  a  jury 
to  meet.     ..." 

I  cite  these  passages  to  shew  clearly  that  the  sum  of  $695, 
being  the  difference  between  what  was  paid  for  the  goods, 
and  the  amount  awarded  as  damages,  was  for  exemplary  dam- 
ages, based  upon  the  fact  that  instead  of  suing  the  company 
the  collector  had  distrained. 

It  is,  I  feel,  an  unfortunate  thing  that  when  defendants' 
counsel  was  asked  to  explain  why  the  Crown  had  not  sued 
instead  of  distraining,  he  did  not  cite  sec.  87  of  the  Act,  which 
shews  that  the  primary  manner  contemplated  by  the  statute 
to  collect  taxes  is  to  "levy  the  same  with  costs,  by  distress 
of  the  goods  and  chattels  of  the  person  who  ought  to  pay  the 
same,'*  etc.,  and  also  sec.  121,  which  does  not  authorize  the 
Crown  t-o  sue  for  them  as  a  debt  unless  they  "  cannot  be  re- 
covered in  any  special  manner  provided  by  this  Act.*' 

Had  these  provisions  been  brought  to  the  attention  of  the 
Judge,  T  do  not  think  he  would  have  thought  any  more  than 
I  do  that  the  case  was  one  which  rendered  it  desirable  that 
exemplary  damages  should  be  awarded.  And,  even  assum- 
ing that  plaintiffs  were  willing  to  be  sued  before  distress,  I 
do  not  think  the  Crown  should  be  asked  or  expected  to  depart 
from  the  ordinarv  course  of  collection;  to  do  so,  indeed,  in 
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any  particular  case,  might  establish  an  awkward  precedent, 
give  opportunity  for  a  suspicion  of  favouritism,  and  generally 
render  more  embarrassing  the  discharge  of  a  duty  already 
sufficiently  difficult,  and  sometimes  even  unpleasant.  I  am 
therefore  of  the  opinion  that  th(»  exemplar}-  damages  should 
be  disallowed. 

On  the  other  hand,  though  with  some  reluctance,  1  can- 
not accede  to  the  contention  that  the  distress  must  be  re- 
garded other  tlian  as  a  trespass  ab  initio,  and  therefore  the 
damage  is  the  value  of  goods,  here,  as  found  by  the  trial 
Judge— ^905:  Attack  v.  Bramwell,  3  B.  &  S.  520;  Edmond- 
son  V.  Nuttall,  17  C.  B.  N.  S.  279,  and  there  should 
also  be  a  reasonable  allowance  for  the  actual  trespass  itself. 
The  fact  that  the  goods  were  bought  in  does  not  entitle  the 
defendants  to  take  advantage  of  it,  other  than  as  an  evidence 
of  value,  nor  can  they  deduct  the  amount  of  the  taxes.  It 
might  be  otherwise  if  it  could  be  held  that  the  result  of  sec. 
87  was  to  give  a  lien  upon  the  goods  such  as  the  preferential 
charge  upon  lands  by  virtue  of  sec.  80,  but,  in  my  opinion, 
the  language  does  not  warrant  that  construction.  This  point 
as  to  the  defendant  having  a  lien  or  limited  interest  in  the 
goods  is  mentioned  by  Mr.  Justice  Willes  in  Edmondson  v. 
Niittall,  snpra.  It  is  truly  said  in  1  Smith's  Leading  Cases 
(1903),  p.  137,  that,  *'as  it  was  found  that  the  doctrine  of 
trespass  ab  initio  bore  extremely  hard  on  landlords,  the  Dis- 
tress for  Eent  Act,  1737,  sees.  19  and  20,  provided  for  their 
relief,"  etc. 

Section  87  does  not  create  the  relationship  of  landlord 
and  tenant  between  the  parties,  and  therefor^  defendants 
cannot  rely  on  such  cases  as  Higgins  v.  Goode,  2  Cr.  &  J.  363. 

Though  what  was  done  here  amounted  to  a  technical 
abuse  of  authority,  yet  it  was  a  very  pardonable  one,  for  the 
computation  of  time  is  a  difficult  matter,  and,  as  Mr.  Justice 
Chitty  said  in  Re  Railway  Slot^piTs  Supply  Co.,  29  Ch.  D. 
204,  at  p.  208 :  ^'  It  is  no  wonder  to  my  mind  that  persons 
who  do  not  read  statutes  with  care,  and  have  not  legal  know- 
ledge at  their  fingers'  ends,  should  make  a  mistake  in  such 
a  matter  as  this,  but  it  is  better  in  these  cases  to  adhere  to 
settled  rules,  and  I  consider  that  the  rule  now  is  settled  and 
that  I  am  not  at  liberty  to  depart  from  what  has  been  already 
laid  down." 

The  result  is  that  the  appeal  should  be  allowed,  and  the 
case  must  go  back  for  a  new  trial  on  tlie  question  of  what 
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moderate,  I  had  almost  said  nominal,  damages  should  be 
allowed  for  the  bare  trespass  in  addition  to  the  value  of  the 
goods. 

Morrison,  J.: — The  notice  was  clearly  insufficient  and 
bad.  The  authorities  distinguish  the  creation  of  a  term, 
which  is  regarded  as  including  the  day  when  the  same  is 
created,  and  the  limitation  of  a  certain  time  for  the  doing  of 
a  prescribed  act. 

'I'he  words  "ten  days  at  least"  mean  ten  clear  days. 
This  appears  to  be  settled  by  a  line  of  decisions  extending 
from  Rex  v.  Justices  of  Hereford,  '3  B.  &  Aid.  581 ;  Zouch 
V.  Empsey,  4  B.  &  Aid.  522;  Young  v.  Higgins,  6  M.  &.  W. 
48 — down  to  the  comparatively  recent  case  In  re  North, 
[1895]  2  Q.  B.  264.  In  Zouch  v.  Empsey,  '*  fourteen  days 
at  leaat "  was  held  to  mean  fourteen  clear  days. 

The  notice  being  bad,  the  defendant  is  a  trespasser  ab 
initio. 

Then  as  to  damages.  Having  regard  to  the  facts  of  the 
case  shewing  clearly  the  tendency  to  aflEect  injuriously  the 
financial  status  of  plaintiffs  by  the  aibts  of  defendants,  I  do 
not  consider  that  the  learned  trial  Judge  erred  either  in 
giving  exemplary  damages,  or  in  the  amount  awarded. 

I  would  dismis«i  the  appeal. 


BBITISH  COLUMBIA. 

(VICTOBIAJ 

January  25th,  1906. 
full  court. 

SAYERS  v.   BRITISH  COLUMBIA   ELECTRIC   R.   W. 

CO. 

Railway — Injury  to  Passenger — Action — Limitation  Clause — 
"5y  Reamn  of  the  Railway'' — '*  Works  or  Operations  of 
the  Company/' 

Appeal  by  defendants  from  judgment  of  Duff,  J.,  2  W. 
L.  R.  152,  in  favour  of  plaintiff,  in  an  action  to  recover  dam- 
ages for  injuries  sustained  by  plaintiff  in  stepping  off  a 
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movable  platform  provided  by  defeiulaiits  for  the  accommo- 
dation of  passengers  transferring  at  a  junction. 

Tlie  appeal  was  heard  by  Irving,  Martin,  and  Morri- 
son, JJ. 

L.  G.  McPhiUips,  K.C.,  and  Joseph  Martin,  K.C.,  for 
defendants. 

D.  G.  Macdonell  and  W.  C.  Brown,  for  plaintiff. 

Irving,  J.: — I  agree  with  the  trial  Judge  that  the 
words  "  by  reason  of  the  tramway,  or  railway,  or  the  works 
or  operations  of  the  company,"  in  sec.  60  of  the  defendants' 
Act  of  incorporation,  ch.  55  of  189(>,  shoiiM  1k»  read  teparatini 
as  describing  different  branches  of  the  company's  undertak- 
ing, and  I  also  agree  that  the  section  does  not  apply  to  a  case 
like  the  present,  which  is  based  on  defendants'  duty  to  carry 
plaintiff  safely. 

The  judgment  of  the  Court  of  Ap|)eal  for  Ontario,  in 
Byckman  v.  Hamilton,  Grimsby,  and  Beamsville  Electric  K. 
W.  Co.,  10  0.  L.  R.  419,  ()  ().  \V.  R.  271,  deals  so  fully  with 
the  question  argued  before  us,  that  it  seems  to  me  unneces- 
sary to  do  more  than  say  that  I  adopt  the  retwons  there 
given. 

I  would  dismiss  the  appeal. 

Martin,  J. : — In  my  opinion,  the  conclusion  of  the  trial 
Judge  regarding  the  additional  words  "  works  or  operations" 
should  be  affirmed ;  to  my  mind,  if  they  have  any  effect  it  is 
to  limit  the  scope  of  the  preceding  sweeping  expression  "  by 
reason  of  the  tramway  or  railway."  It  may  be  that  in  the 
Railway  Act,  1903,  sec.  242,  the  word  "construction"  has 
a  special  effect,  but  it  is  unnecessary  to  consider  it  here. 

Then  it  is  said  that  this  is  essentially  an  action  of  tort 
and  not  of  contract.  Now,  as  Tvord  Jufltiee  Lindley  said  in 
Taylor  v.  Manchester,  etc.,  R.  \Y.  Co.,  [1895]  1  Q.  B.  134, 
at  p.  138:.  "Every  one  who  has  studied  tho  English  law  will 
know  perfectly  well  that  there  is  debatable  ground  between 
torts  and  contracts.  There  are  what  are  called  quasi-con- 
tracts and  quasi  torts;  and  it  is  sometimes  not  easy  to  say 
whether  a  cause  is  founded  on  contract  or  tort.  Yory  often 
0  cause  of  action  may  be  treated  either  as  a  breach  of  con- 
tract or  as  a  tort.     But  here  we  are  compelled  to  draw  the 
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line  hard  and  fast  and  put  every  one  of  the  actions  into  one  | 

class  or  the  other."  Then  he  goes  on  to  consider  the  peculiar 
effect  of  the  County  Courts  Act.  That  case  was  explained  in 
Kelly  V.  Metropolitan  B.  W.  Co.,  ib.  944.  The  Master  of  the 
Rolls  says,  at  p.  946 :  "In  old  tim.es  the  question  of  injury  to  a  , 

passenger  through  something  done  by  the  servants  of  a  rail-  | 

way  company  gave  rise  to  a  dispute  whether  such  an  action 
was  an  action  of  contract  or  one  of  tort^  and  it  was  ultimately  ^ 

settled  that  the  plaintiff  might  maintain  an  action  eittier  in 
contract  or  in  tort     In  the  former  case  he  might  allege  a  I 

contract  by  the  railway  company  to  carry  him  with  reason- 
able care  and  skill,  and  a  breach  of  that  contract;  and,  on  | 
the  other  hand,  he  might  allege  that  he  was  being  carried  by 
the  railway  company  to  the  knowledge  of  their  servants,  who 
were  bound  not  to  injure  him  by  any  negligence  on  their 
part,  and  if  they  were  negligent  that  was  a  matter  on  which 
an  action  of  tort  could  be  brought  At  the  present  time  a 
plaintiff  may  frame  his  claim  in  either  way,  but  he  is  not 
bound  by  the  pleadings,  and  if  he  puts  his  claim  on  one 
ground  and  proves  it  on  another  he  is  not  now  embarrassed 
by  any  rules  as  to  departure.  The  question  to  be  tried  is  the 
same  in  either  case.  The  plaintiff  must  rely  on  and  prove 
negligence^  and  whether  that  negligence  is  active  or  passive 
seems  to  me  to  be  immaterial." 

This  case  also  was  on  the  construction  to  be  given  to  a 
section  of  the  County  Courts  Act,  and  therefore  much  of  the 
language  has  no  general  application  and  must  be  read  as 
relating  to  the  particular  facts.  Nevertheless,  the  remarks 
of  Lord  Justice  Lindley  and  Lord  Esher  shew  the  two  courses 
open  to  a  passenger  for  reward.  In  the  case  at  bar,  accord- 
ing to  the  pleadings,  which  are  all  we  have  before  us,  there 
being  no  evidence  in  the  appeal  book,  a  contract  to  carry 
safely  and  securely  a  passenger  for  reward  is  set  up,  and 
breach  alleged  in  neglecting  to  use  ordinary  care  in  providing 
a  safe  place  to  transfer  pass^igers  from  one  car  to  another 
during  a  continuous  journey  from  one  part  of  the  city  of 
Vancouver  to  another,  on  the  same  line  of  street  railway. 
The  journey  being  a  continuous  one,  we  are  not  embarrassed 
by  the  question  of  the  exact  termination  of  the  contract  on 
alighting  from  the  car,  which  was,  inter  alia,  considered  in 
Bell  V.  Winnipeg  Electric  Street  R  W.  Co.,  1  W.  L.  R.  405. 

We  were  referred  to  Lyles  v.  Southend-on-Sea  Corpor- 
ation, [1905]  2  K.  B.  1,  but  I  must  confess  thai  T  find  some 
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difficulty  in  obtaining  any  real  assistance  therefrom  as  re- 
gards this  case^  because  the  Judges^  while  arriving  at  the 
same  result,  differed  in  their  reasons.  As  Lord  Justice  Ho- 
mer says,  p.  20 :  ^'  It  is  the  case  of  an  action  against  a  public 
authority  founded  directly  and  not  indirectly  on  an  alleged 
n^lect  or  default  in  the  execution  of  a  public  duty  or  author- 
ity/^ 

While  I  am  of  the  opinion  that  this  action  is  not  within 
the  limitation,  being  founded  on  contract,  yet  the  question  is 
not  at  all  free  from  doubt,  and  it  is  desirable  in  the  public 
interest  that  it  should  be  set  at  rest,  either  by  the  legislature 
or  the  Court  of  last  resort 

The  appeal  should  be  dismissed. 
Morrison,  J.,  concurred. 


BSmSH  COLXniBIA. 
(victoria.) 

January  25th,  1906. 

FULL  court. 

CABTWEIGHT  v.  THE  KING. 

Crown  Lands  —  Pre-emption — Laches — Abandonment — Petir 
tion  of  Bight — Contract  of  Crown  with  Pre-emptor. 

Appeal  by  the  suppliant  from  judgment  of  Huntbr,  C. J.', 
1  W.  L.  B.  103,  dismissing  a  petition  of  right. 

The  appeal  was  heard  by  Iryino,  Martin,  and  Morrison^ 
JJ. 

A.  Brydon  Jack,  for  the  suppliant. 

D.  M.  Eberts,  K.C.,  and  H.  D.  Twigg,  for  the  Grown. 

Martin,  J.: — This  is  a  somewhat  difficult  case  to  deal 
with,  arising  out  of  the  construction  to  be  placed  on  some 
peculiar  sections  of  the  old  Land  Acts.  The  suppliants 
strong  point  was  that  as  a  fact  there  was  no  survey  by  the 
government  (sec.  21);  but  I  am  of  the  opinion  that,  even 
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assuming  that  he  is  entitled  to  take  the  position  iluit  till 
there  was  a  government  survey  he  could  leave  the  land  wholly 
unoccupied  for  any  number  of  years,  and  do  nothing,  still  we 
must  hold  that  there  has  been  such  a  survey  for  all  intents 
and  purposes  of  the  Land  Act.  I  refer  to  that  made  at  the 
instance  and  at  the  cost  of  Curran  in  1887,  some  8  years 
after  the  suppliant  had  gone  away  to  the  United  States  in 
1879,  leaving  no  address  and  not  returning  for  11  years. 
According  to  the  evidence  of  the  Deputy  Commissioner  of 
Lands  and  Works,  Curran  purchased  the  land  under  the  Land 
Act  of  1884,  sec.  30,  providing  for  the  sale  of  ^*  unsurveyed, 
imoccupied,  and  imreserved  Crown  lands,'*  and  completed  all 
the  statutory  formalities,  beginning  with  a  notice  in  the 
British  Columbia  Gazette  of  July,  1886,  and  the  survey  was 
approved  by  the  Chief  Commissioner  as  required  by  the  Act 
That  survey  was,  it  must  be  assumed,  made  in  pursuance  of 
the  system  laid  down  by  the  same  Act,  sees.  30  and  70,  and 
as  the  Act  states  (sec.  30)  "  by  a  surveyor  approved  of  and 
under  the  instructions  of  the  Chief  Commissioner  of  Lands 
and  Works  or  Surveyor-General,'^  and  was,  after  its  accept- 
ance, as  provided  by  the  same  section,  a  governmsent  survey 
for  all  purposes  of  the  Land  Acts.  Such  being  the  case,  the 
original  pre-emptor  could  no  longer  lie  by,  and  it  became 
incumbent  upon  him  by  reason  of  sec.  21  of  the  Act  of  1870 
to  make  application  to  the  government  to  fix  a  price.  Not 
only  that,  but  sec.  30  required  him  to  bestir  himself,  because 
he  became,  in  common  with  all  the  world,  affected  with  notice 
of  Currants  statutory  proceedings,  when  notice  thereof  was 
given  in  the  Gazette,  in  a  newspaper  circulating  in  the  dis- 
trict, on  the  land,  and  in  the  government  office  of  the  district, 
as  the  Act  required.  He  must  be  taken  to  have  known  that 
the  usual  result  of  Currant  notice  would  be  a  survey  in  due 
course  of  law,  and  that  if  he  did  not  resist  that  application 
his  own  rights  would  be  lost. 

The  regular  course  of  Currants  proceedings  is  shewn  by 
the  fact  that  he  recoived  a  Crown  grant  on  4th  February, 
1888,  and  it  was  open  to  the  suppliant  for  the  whole  long 
period  from  July,  1886,  to  4th  February,  1888,  to  assert  his 
rights,  and  not  afterwards.  After  the  survey  it  was  not  the 
duty  of  the  Crown  to  give  any  special  notice  to  him,  in  addi- 
tion to  that  required  by  the  statute,  even  if  it  had  been 
possible  in  this  case,  which  it  was  not.  On  the  contrary,  it 
was  the  duty  of  the  pre-emptor  to  watch  subsequent  legisla- 
tion and  be  prepared  to  advance  his  claims  imder  sees.  21 
and  22  of  1870,  when  the  time  came,  as  it  must  come  sooner 
or  later,  after  survey,  which  he  should  have  anticipated 
might  be  made  at  any  time.  But  if,  instead  of  prudently 
living  on  his  pre-emption  till  it  was  perfected,  he  chose  to 
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leave  British  Columbia  and  neglect  his  interests  for  11  years, 
I  am  unable  to  see  that  he  has  any  just  ground  for  com- 
plaint^ because  he  certainly  was  not  acting  in  accordance 
with  the  spirit  of  the  Land  Act,  though  till  the  survey  wa* 
made  he  probably  was  keeping  within  the  strict  letter  of  the 
law.  It  was,  however,  running  a  risk  which  it  is  difficult  to 
believe  a  bona  Me  settler  would  have  taken. 

The  meaning  of  the  word  "  unoccupied  ^'  in  sec.  30  is  un- 
certain, and  it  may  be  urged  that  Currants  application  was 
not  justified,  because,  though  the  land  had  long  been  unoccu- 
pied as  a  matter  of  fact,  yet  it  was  land  on  which  the  require- 
ments as  to  occupation  had  been  fulfilled,  and  therefore  stood 
on  a  different  footing.  But,  even  if  that  be  so,  and  that 
sec-  12  of  1884  defining  occupation  does  not  apply,  neverthe- 
less the  fact  remains  that,  brought  about  by  whatever  means, 
there  was  a  survey  by  the  government.  Such  being  the  case, 
I  am  of  opinion  that  the  effect  of  the  various  sections  was 
to  cast  upon  the  suppliant,  after  that  survey,  the  duty  of 
actively  and  promptly  asserting  his  rights,  and  that,  since  he 
failed  to  do  so,  the  Crown  officials  were  fully  justified,  in 
the  very  unusual  circumstances,  in  reaching  the  conclusion 
that  he  had  abandoned  his  rights  in  the  pre-emption,  and  this 
quite  apart  from  anything  tiiat  may  be  said  as  to  his  laches 
after  his  actual  knowledge  of  the  Crown  grant.  It  does  not 
appear  to  me  that  this  case  is  a  meritorious  one  from  any 
point  of  view. 

The  appeal  should  be  dismissed. 

Irving  and  Morrison,  JJ.,  gave  reasons  in  writing  for 
the  same  conclusion. 
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MADDEN  V.  DIMOND. 

Company  —  Directors  of  Mining  Company-  - Ptir chase  of 
Mineral  Claim — Illegal  Object  —  Fraudulent  Scheme  — 
Knowledge  of  Vendor — Duty  of  Directors — Conflict  \vith 
Interest — Control  of  Company. 

Appeal  by  defendants  from  the  jud^rment  at  the  trial  in 
favour  of  plaintiff  in  an  action  on  behalf  of  himsolf  and  all 
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other  shareholders  of  the  Providence  Mining  Co.  other  than 
the  defendants,  against  that  company,  4  of  the  directors  there- 
of, and  Dimond,  the  vendor,  to  set  aside  a  purchase  of  the  Di- 
mond  Mineral  Fraction  claim.  The  trial  Judge  found  that  the 
claim  purchased  was  not  Crown-granted  and  of  small  value. 
The  purchase  was  made  from  defendant  Dimond,  the  con- 
sideration being  1,600  shares  in  the  Providence  Mining  Co. 
of  the  par  value  $8,000.  The  trial  Judge  also  found  that  the 
purchase  was  authorized  by  one  set  of  directors,  at  a  meeting 
called  on  notice  insufficient  to  enable  another  set  of  directors 
to  be  present,  and  that  the  object  was  to  keep  that  other  set 
of  directors  in  a  minority. 

The  appeal  was  heard  by  Martin,  Duff,  and  Morrison, 
JJ. 

Joseph  Martin,  £.C.,  for  defendants. 

E.  P.  Davis,  K.C,  W.  A.  Macdonald,  K.C.,  and  A. 
Whealler,  for  plaintiff. 

Martin,  J. : — Though  I  am  not  at  all  prepared  to  hold 
that  a  director  may  not  adopt  a  certain  course  simply  because  . 
an  incidental  advantage  may  accrue  to  him,  yet  on  the  other 
hand,  if  he  act  in  a  certain  way  with  the  primary  object  of 
deriving  an  improper  personal  advantage,  financial  or  other- 
wise, he  cannot  save  himself  by  shewing  that  it  was  also  of 
benefit  to  the  company.  If  the  circumstances  are  such  that 
his  action  is  equivocal,  and  open  to  two  constructions,  he 
must,  seeing  that  he  is  in  a  fiduciary  capacity,  be  prepared 
to  establish  beyond  all  reasonable  doubt  the  singleminded- 
ness  of  his  intentions.  The  authorities  cited  herein,  and  in 
Budolph  V.  Macey,  post,  amply  support  this  view.  Applying 
it,  then,  to  the  present  case,  and  even  admitting  that  the  pur- 
chase of  the  fractional  mineral  claim  in  question  (which  I 
do  not  think  should  be  regarded  as  a  worthless  one)  may 
have  been  desirable,  yet  the  manner  in  which  the  bargain 
was  carried  out,  and  all  the  suspicious  surrounding  circum- 
stances, satisfy  me  that  the  trial  Judge  was  right  in  deeming 
it  to  be  a  fraudulent  scheme  on  the  part  of  these  directors 
in  keep  themselves  in  office  by  the  issue  of  additional  shares 
to  be  controlled  by  themselves  or  confederates. 

The  only  point  on  which  I  have  entertained  any  doubt  is 
the  extent  of  the  knowledge  of  Dimond.  The  finding  of  the 
trial  Judge  therein  is,  perhaps,  hardly  as  precise  as  I  should 
wish,  but  I  cannot  say  that  the  respondent's  counsel  is 
wrong  in  contending  that  his  intention  was  to  find  that  he 
knew  these  directors  intended  to  derive  an  undue  personal 
advantage  from  the  peculiar  arrangement  with  him.    To  test 
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the  matter  I  have  considered  whether  or  no  there  is  some 
evidence  at  least  to  go  to  a  jury  on  that  point,  and  I  have 
reached  an  aflBrmative  conclusion.  Such  being  the  case,  the 
worst,  in  my  opinion,  should  be  inferred  against  Dimond, 
because  he  is  a  man  on  whose  testimony  it  is  impossible  to 
place  any  reliance  whatever :  it  is  diflBcult  to  avoid  the  belief 
that  he  is  a  wilful  perjurer,  as  charged  by  counsel.  Such 
being  the  case,  the  judgment  should  be  affirmed  and  the 
app^  dismissed. 

Duff,  J. : — The  Judge  has,  in  eflfect,  found  |hat  the  object 
of  the  transaction  with  Dimond  was  to  vest  securely  in  the 
hands  of  the  directors  concerned  and  their  associates  the  con- 
trol of  the  company.  Moreover,  his  judgment,  rightly  read, 
makes  it,  I  think,  sufficiently  clear  that  in  his  view  Dimond 
was  from  the  outset  a  party  to  this  design.  There  being 
evidence  to  support  his  conclusions  of  fact,  we  cannot, 
especially  in  a  case  involving  questions  of  fair  dealing,  and 
where  he  had  the  person  implicated  before  him,  refuse  to  act 
on  these  conclusions,  unless  from  the  evidence,  as  a  whole,  it 
is  demonstrated  that  they  are  erroneous. 

The  appellants  have  not,  to  my  thinking,  satisfied  this 
onus. 

It  follows,  I  think,  from  these  findings  that  plaintiflf 
must  succeed.  The  principles  enunciated  in  the  cases  referred 
to  in  the  judgment  in  Eudolph  v.  Macey,  post,  apply  in  their 
full  scope  to  this  case;  but  here  there  is  an  additional 
element.  The  directors  owed  a  duty  to  the  shareholders  as 
a  whole  to  exercise  their  power  to  issue  shares  in  the  interest 
of  the  company;  in  this  transaction  they  permitted  another 
interest  to  intervene — the  individual  interest  of  themselves 
and  their  associates  as  shareholders  to  secure  to  themselves  the 
control  of  the  company.  In  other  words,  they  placed  them- 
selves in  a  position  in  which  their  interest  and  their  duty 
plainly  conflicted.  What  they  did  was,  in  these  circum- 
stances, a  breach  of  trust  on  their  part — a  misfeasance;  and 
Dimond,  being  concerned  in  it,  is  involved  in  the  Conse- 
quences of  it 

The  transaction  was,  therefore,  properly  set  aside.  ^ 

Appeal  dismissed  with  costs. 

Morrison.  J. : — I  associate  myself  entirely  with  the  trial 
Judge  in  his  characterization  of  the  transaction  with  Dimond, 
and  the  extent  of  Dimond's  knowled^  thereof;  as  well  as 
with  my  brother  Duff  when  he  says  that  the  parties  placed 
themselves  in  a  position  in  which  their  interest  and  their 
<luty  clearly  conflicted. 
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Conduct  Buch  as  tliis  strikes  at  the  very  root  of  that  de- 
gree of  honesty  and  confiden.ce  so  essential  to  the  maintenance 
of  business  intergrity,  which  is  such  a  safeguard  to  the 
public. 

It  is  satisfactory  to  have  such  unanimity  in  expressing 
disapproval  of  the  methods  disclosed  in  this  case,  and  that  of 
Eudolph  V.  Macey,  dealing  with  the  trust  reposed  by  share- 
holders in  directors,  particularly  in  our  mining  communities. 

I  would  dismiss  the  appeal. 
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RUDOLPH  V.  MACEY. 

Company — Directors — Illegal  Action — Illegal  Exercise  of  a 
Legal  Power — Meetings  of  Directors — Quorum — Notice  of 
Mee  t  ings — Inju  notion. 

Appeal  by  defendants  from  the  judgment  at  the  trial  in 
favour  of  plaintiff,  a  shareholder  of  the  Providence  Mining 
Co.,  in  an  action  against  the  company  and  3  of  the  directors 
thereof  to  restrain  them  from  calling  or  holding  a  meeting 
of  directors  for  a  particular  purpose  without  proper  notice 
to* the  other  directors. 

The  appeal  was  heard  by  Marti n\  Duff,  and  Morri- 
son^ JJ. 

Martin,  J. : — In  my  opinion,  the  trial  Judge  has,  on  the 
.facts  and  authorities  cited,  reached  a  proper  conclusion  in 
this  case.  Though  the  3  directors  had,  strictly  speaking, 
the  power  to  do  what  they  did,  yet  nevertheless  it  was, 
in  all  the  circumstances,  an  abuse  of  their  powers  to  so  act, 
within  the  general  principle  laid  down  in  Burland  v.  Earle, 
[1902]  A.  C.  83,  at  p.  97.  The  language  there  used,  "or 
otherwise  abusing  iho  powers  vested  in  them  for  the  manage- 
ment of  the  company's  business,^'  covers  this  case.  I  am 
satisfied  the  machinery  was  needed  for  the  proper  working 
of  the  mine. 
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The  Court  has,  doubtless,  a  disinclination  to  interfere 
with  the  proceedings  of  directors  when  conducted  within  the 
letter  of  the  law,  yet,  as  was  said  by  Vice-Chancellor  Malins 
in  Trade  Auxiliary  Co.  v.  Tickers,  L.  R.  16  Eq.  305,  "  where 
there  are  such  dissensions  in  the  governing  body  that  it  is 
impossible  to  carry  on  the  business  with  advantage  to  the 
parties  interested,  in  such  case  the  Court  will  interfere,  but 
only  for  a  limited  time,  and  to  as  small  an  extent  as  possible/' 

Where  directors  possess  such  exceptional  powers  as  are 
here  conferred  on  a  quorum  of  two,  without  having  to  give 
notice  of  their  meetings  to  directors  resident  outside  the  pro- 
vince, they  should  be  careful  to  conduct  themselves  in  a  man- 
ner so  as  to  inspire  confidence  in  their  honesty  of  })urpose  at 
least.  To  give  such  a  misleading  and  inadequate  notice  as 
was  given  here,  on  9th  June,  indicates  to  my  mind  a  contrary 
intention,  and  is  something  which  has  consiuerable  weight 
with  me  in  judging  tlieir  subsequent  conduct.  If  they  saw 
fit  to  give  any  notice  at  all,  then  it  ought  to  be  straightfor- 
ward and  reasonably  sufficient  to  let  all  concerned  know  what 
was  in  contemplation:  see  generally  on  notice  Waddell  v. 
Ontario  Canning  Co.,  18  0.  R.  41,  51 ;  In  re  Homer  District 
Consolidated  Gold  Mines,  39  Ch.  D.  547;  Cannon  v.  Trask, 
L.  R.  20  Eq.  669. 

With  respect  to  the  duty  of  directors  I  draw  attention 
to  the  following  remarks.  Lord  Juptice  Cotton  said  in  In 
re  Cawley,  42  Ch.  D.  209,  233 :  "  In  my  opinion  the  proper 
rule  is  that  a  director  is  so  far  in  a  fiduciary  position  towards 
the  company  that  he  cannot  exercise  or  refuse  to  exercise  the 
powers  vested  in  him  as  director  against  the  interests  of  the 
company,  and  that  he  must  exercise  his  powers  for  the  general 
good  of  the  company/' 

In  Percival  v.  \ATright,  1 19021  2  Ch.  421,  Mr.  Justice 
S  win  fen  Early  j)uts  the  matter  very  succinctly,  saying,  p.  425 : 
'*'  They  must  act  bona  fide  for  the  interests  of  the  company/' 

The  Master  of  the  Rolls,  Sir  John  Romilly,  in  York  and 
North  Midland  R.  W.  Co.  v.  Hudson,  16  Beav.  485,  at  p.  496, 
uses  the  following  language:  "On  no  principle  could  they 
(directors)  derive  to  themselves,  directly  or  indirectly,  any 
personal  or  pecuniary  advantage  from  the  mode  in  which 
they  might  dispose  of  these  shares." 

And  again  at  p.  491 :  "  The  directors  are  persons  selected 
to  manage  the  affairs  of  the  company  for  the  benefit  of  the 
tfhareholders;  it  is  an  office  of  trust,  which,  if  they  undertake, 
it  is  their  duty  to  perform  fully  and  entirely.'' 
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And  see  in  Bennett's  Caae,  5  De  G.  M.  &  G.  297,  the  re- 
marks of  Lord  Justice  Turner  on  the  "  illegal  exercise  of  a 
legal  power/' 

The  appeal  should  be  dismissed. 

Duff,  J. : — ^Aa  fiduciary  donees  of  their  powers,  directors 
are  bound  to  exercise  them  bona  fide  for  the  purposes  for 
which  they  were  conferred;  and  generally  the  company  to 
whom  they  owe  this  duty  is  entitled  in  the  case  of  a  breach  of 
it  to  invoke  the  remedial  action  of  this  Court. 

Herein  the  Court  but  exerts  its  powers  of  control  over 
trustees  and  other  persons  sustaining  a  fiduciary  relation, 
which  it  inherited  from  the  Court  of  Chancery;  and  hence 
is  not  embarrassed  by  the  wholesome  rule  which  proscribes 
its  interference  in  the  purely  domestic  concerns  of  corpor- 
ations :  Sykes's  Case,  L.  E.  13  Eq.  at  p.  259 ;  Re  Faure  Elec- 
tric Co.,  40  Ch.  D.  at  pp.  160,  151,  152;  Gilberfs  Case,  L.  R. 
6  Ch.  at  p.  566 ;  Re  Cawley,  42  Ch.  D.  at  p.  233 ;  Cannon  v. 
Trask,  L.  R.  20  Eq.  at  p.  675 ;  Exeter,  etc.,  R.  W.  Co.  v. 
BuUer,  16  L.  J.  Ch.  at  p.  449 ;  Alexander  v.  Automatic  Tele- 
phone Co.,  [1900]  2  Ch.  at  p.  92. 

Among  the  resolutions  passed  at  the  meeting  of  12th 
June,  some  were  palpably  coneeived  in  the  personal  interestfi 
of  the  directors  who  passed  them;  and,  after  a  mo.=it  taro^-il 
examination  of  the  evidence,  I  think  it  fully  supports  the 
conclusion  that  in  calling  that  meeting,  and  in  passing  the 
resolution  impeached  in  this  action,  the  directors  concerned 
were  not  acting  in  an  honest  exercise  of  their  discretion  as 
directors. 

One  minor  alteration  ought,  I  think,  to  he  made  in  the 
formal  judgment.  The  injunction  should  be  confined  to  re- 
straining the  defendant  directors  from  calling  or  holding  any 
meetinor  of  the  directors  for  the  purpose  of  preventing  the 
execution  of  the  resolution  of  25th  May  without  notice  to 
the  whole  directorate. 

The  appeal  should  be  dismissed  with  costs. 

MORHISON.  J.,  gave  reasons  in  writing  for  the  same  con- 
K  lusion. 
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FULL  COURT. 

STONE  V.  ROSSLAND  ICE  CO. 

Promissory  Notes  —  Extension  of  Time  for  Payment  —  Re- 
lease of  Co-Maker — Surety — Notice — Collateral  Security 
— Credit  for  Sums  Realized — Appeal — Ground  not  Dis- 
tinctly Raised  at  Trial — Question  of  Fact. 

Appeal  by  defendant  Dolan  in  an  action  upon  promissory 
notes  from  judgment  of  Irving,  J.,  who  tried  the  action  with- 
out a  jury,  in  favour  of  plaintiflp. 

Defendant  Dolan,  who  was  a  dealer  in  \70od,  being  in 
January^  1904,  indebted  to  plaintiff  in  $3,806.16,  arranged  to 
transfer  his  wood  yard  and  business  to  the  defendant  fuel 
company.  As  soon  as  plaintiff  heard  of  this  he  went  to  Dolan, . 
who  informed  him  fully  of  what  he  was  about  to  do,  that 
is,  transfer  his  business  to  the  fuel  company,  who  were  to 
assimie  his  liability  to  plaintiff.  Plaintiff  refused  to  accept 
the  fuel  company  as  his  debtors  in  place  of  Dolan,  but  agreed 
to  take  and  actually  received  from  Dolan  and  the  fuel  com^ 
pany  3  joint  and  several  promissory  notes  for  $1,156.63  each, 
payable  respectively  in  February,  March,  and  April.  Dolan 
was  unwilling  to  be  a  party  to  the  notes,  either  as  maker  or 
indorser,  but  plaintiff  insisted  on  his  signing  as  a  joint  maker. 
The  February  note  was  met  in  due  course,  but,  when  the  other 
two  fell  due,  the  bank  which  held  them  for  collection  received 
from  the  fuel  company  renewals  for  90  days,  giving  notice 
to  Dolan  of  the  non-payment  of  the  original  notes.  During 
the  90  days^  extension  the  fuel  company  made  an  assignment 
for  the  benefit  of  their  creditors. 

This  action  was  brought  on  the  two  original  notes. 

Plaintiff  recovered  judgment  by  default  against  the  fuel 
company  and  the  other  defendants. 

The  defendant  Dolan  defended  the  action,  setting  up  that 
the  arrangement  made  between  him  and  tlie  fuol  company 
was,  that  he  was  to  be  merely  a  surety  for  them  to  plaintiff, 
and  that,  as  plaintift  was  aware  of  tliis  at  the  time  he  acc(^pted 
the  notes,  he,  Dolan,  was  relieved  by  plaintiff's  giving  the 
fuel  company  an  extension  of  time. 
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IBTING^  J.,  refused  to  give  efiEect  to  this  defence,  holding 
that  plaintiff  had  not  bound  himself  to  give  the  fuel  company 
time  so  as  to  prevent  Dolan  proceeding  against  the  fuel  com- 
pany, had  he  wished  to  do  so. 

The  following  cases  were  referred  to  by  Ibving,  J.: — 
Pooley  V.  Harradine,  7  E.  &  B.  431 ;  Greenough  v.  McLellan, 
2  E.  &  E.  424;  Oakelv  v.  PasheUer,  4  CI.  &  P.  207,  10 
Bligh  N.  B.  548;  Swire  v.  Bedman,  1  Q.  B.  D.  536;  Bouse  v. 
Bradford  Banking  Co.,  [1894]  A.  C.  586;  Bailey  v.  Griffith, 
40  U.  C.  B.  418;  Birkett  v.  McGuire,  31  C.  P.  430;  Munroe  v. 
O'Neill,  1  Man.  L.  B.  245. 

The  appeal  was  heard  by  Davis,  C.J.,  Martin,  J., 
DUFP^  J. 

C.  E.  Hamilton,  K.C.,  for  defendant  Dolan. 

A.  H.  MacNeill,  K.C.,  for  plaintiff. 

DuFP,  J. : — In  this  appeal  I  liave  to  deliver  the  judgment 
of  the  Chief  Justice  and  myself. 

The  appellant  advances  two  reasons  in  support  of  his 
appeal. 

He  says,  first,  that  he  is  relieved  from  the  liability  to  be 
sued  upon  the  promissory  notes  which  are  the  subject  of  this 
action,  because  of  the  fact  that  (he,  the  appellant,  standing  in 
the  relation  to  plaintiff  of  a  surely  only  for  the  debt  of  the 
defendants  Craddock  and  Leard  upon  these  notes)  plain- 
tiff by  an  agreement  with  the  principal  debtors  bound  himself 
to  give  time  to  them  for  the  payment  of  the  debt  without  the 
consent  of,  and  without  reserving  his  rights  against,  the 
appellant ;  and  second,  that  plaintiff,  holding  a  charge  on  cor- 
tain  cordwood,  the  property  of  the  principal  debtors,  as  secur- 
ity for  the  debt  in  question,  realized  certain  sums  from  tlie 
sale  of  the  cordwood,  which  ought  to  have  been  applied  in  re- 
duction of  the  debt,  and  that  the  judgment  ought,  therefore, 
to  be  varied  by  directing  an  account  of  these  moneys. 

As  to  the  first  of  these  propositions,  we  agree  with  our 
l)r«)ther  Irvin<(  that  the  facts  in  evidence  do  not  support  the 
inference  that  such  an  agreement  was  entered  into. 

As  to  the  second,  we  are  not  prepared  to  say  that  frag- 
ments of  the  evidence  as  it  now  stands  might  not  be  so  pieced 
together  as  to  frame  for  their  defence  a  seeming  support; 
but,  in  our  opinion,  it  is  not  now  available  to  the  defendant. 
It  is  not  pleaded,  and  defendant  cannot,  therefore,  have  the 
benefit  of  it  unless  the  issue  raised  by  it  was,  in  fact,  threshed 
out  at  the  trial,  and  the  pleadings  treated  ss  amended  for  that 
purpose;  or  unless  it  is  a  contention  which  we  can  properly 
allow  the  appellant  to  raise  for  the  first  time  on  appeal. 
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It  was  only  at  the  close  of  the  argument,  after  the  evid- 
ence adduced  by  both  sides  had  been  given,  that  the  point 
was  brought  to  the  attention  of  the  trial  Judge,  who,  up  to 
that  moment,  was  not  aware  that  such  a  point  was  relied  on; 
and,  notwithstanding  the  fact  that  some  evidence  may  be  said 
to  have  been  admitted  which  seems  relevant  only  for  the 
purpose  of  establishing  the  contention,  it  is  clear  that  it  was 
never  until  that  moment  distinctly  propounded;  and  that 
plaintiff's  case  was  not  shaped  to  meet  it.  There  is,  therefore, 
no  ground  for  saying  that  the  issue  raised  by  this  defence 
was,  at  the  trial,  treated  as  one  of  the  issues  involved  in  the 
litigation,  or  that  th(»  course  of  the  trial  was  directed  towards 
its  determination. 

Nor  is  it  a  defence  which  can  be  set  up  by  this  defendant 
for  the  first  time  in  the  appellate  Court. 

We  think  the  net  result  of  the  authorities  may  be  stated 
to  be  that  where  a  point  is  one  of  fact,  or  of  mixed  law  and 
fact,  it  cannot  be  raised  in  a  court  of  appeal  for  the  first 
time,  unless  the  Court  is  satisfied  that  by  no  possibility  could 
evidence  have  been  given  which  would  affect  the  decision  upon 
it;  but  that  where  the  point  is  wholly  one  of  law,  such  as,  for 
instance,  the  construction  of  a  statute,  or  amounts  only  to  an 
additional  argument,  it  may  be  raised  for  the  first  time  in 
appeal,  subject  to  such  terms,  if  any,  as  the  Court  may  see 
fit  to  impose.  As  examples  of  decisions  of  the  first  class  we 
may  refer  to  Connecticut  Fire  Ins.  Co.  v.  Kavanagh,  [1892] 
A.  C.  at  p.  480;  The  Tasmania,  15  App.  Cas.  223,  225;  Ex 
p.  Firth,  19  Ch.  D.  at  p.  429 ;  Karunaratne  v.  Ferdinandus, 
(1902]  A.  C.  at  p.  409;  Loosemore  v.  Tiverton  and  North 
Devon  R.  W.  Co.,  19  Cli.  D.  at  p.  40;  Pa<rc  v.  Rowdier,  in 
Times  L.  R.  423 ;  Borrowman  v.  Free,  48  L.  J.  Q.  B.  at  p. 
688.  And  for  examples  of  the  second  class,  see  Bayley  v. 
Fitzmaurice,  8  E.  &  B.  679 ;  Cooper  v.  Cooper,  13  App.  Cas. 
25;  and  Misa  v.  Currie,  1  App.  Cas.  at  ]).  559;  ami  the  vn  • 
referrod  to  in  the  argument  in  the  last  mentioned  case. 

We  also  think  that  in  this  case  the  appellant  has  brought 
himself  imder  the  operation  of  the  principle  laid  down  by 
Lord  Halsbury  in  Browne  v.  Dunn,  6  R.  at  p.  76,  that  is  to 
say,  having  the  point  present  to  his  mind,  he  deliberately  re- 
frained from  bringing  it  clearly  forward,  and  must  be  taken 
to  have  elected  to  stand  or  fall  on  the  other  ground. 

In  our  opinion,  therefore,  the  appeal  shouid  be  dismissed 
with  costs. 

Martin,  J.; — So  far  as  concerns  the  first  point  argued, 
I  am  of  the  opinion  that  the  decision  of  the  trial  Judpro  should 
stand. 
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The  second  point  is  not  considered  in  the  judgment,  and 
Bome  discussion  arose  as  to  whether  it  had  been  raised  at  the 
trial;  the  appellant's  counsel  assured  us  it  had  been,  and  I 
find  on  referring  to  the  learned  Judge  that  he  had  a  note  of 
it,  but  that  the  respondent's  counsel  did  not,  so  far  as  his 
notes  shewed,  deal  with  it,  which  doubtless  led  to  its  being 
overlooked.  Certain  portions  of  the  evidence  given  at  the 
trial  without  objection  could  only  have  been  adduced  in  sup- 
port of  such  a  contention,  and  therefore  we  should,  I  think, 
consider  the  point  as  fairly  open  to  the  appellant.  The  effect 
of  that  evidence  is  that  the  appellant  Dolan  legally  and 
equitably  should  have  been  credited  with  the  value  of  300 
cords  of  wood  at  $4.25  a  cord — $1,275. 

The  appeal,  consequently,  should  be  allowed. 


NOBTH-WEST  TESEITOBIES. 

(WESTERN  ABBXNIBOIA.} 

Newland,  J.  January  2nd,  1906 

TRIAL. 

ROBSONv.    McMICHAEL. 

Sale  of  Goods — Contract — Refusal  of  Vendor  to  Fulfil — Re- 
turn of  Money  Paid  by  Purchaser — Damages — Counter- 
claim— Delivery — A  cceptance. 

Plaintiff  on  23rd  September,  1903,  purchased  defendants* 
entire  crop  of  wheat  at  60  cents  per  bushel,  excepting  what 
would  be  required  by  defendants  for  flour  and  seed.  He  paid 
them  on  account  $800,  and  aftorwards  advanced  $22.84  to 
pay  elevator  fees. 

By  the  agreement  bntwoon  flio  parties  defendants  were 
to  deliver  the  wheat  either  on  board  ears  at  McLean  or  in 
the  municipal  elevator  there,  and  plaintiff  was  to  pay  defend- 
ants on  delivery,  according  to  his  statement,  75  per  cent,  of 
the  price,  and  according  to  defendants'  evidence  90  per  cent, 
of  the  price,  and  the  balance  on  the  Fort  William  out-turn. 

Plaintiff  sued  to  recover  the  moneys  paid. 

Defendants  pleaded  that  they  tendered  plaintiff  2,400 
bushels  which  they  had  stored  in  the  municipal  elevator  at 
McLean,  but  that  lie  refused  to  accept  the  jsame,  and  the 
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contract  was  thereby  broken  by   him.     They  also  counter- 
claimed  for  damages  for  this  breach  of  contract. 

N.  'Mackenzie,  Regina,  for  plaintiff. 

T.  C.  Johnstone,  Segina,  for  defendants. 

Newlands,  J.: — I  find  that,  according  to  defendants' 
own  evidence,  before  they  would  deliver  to  plaintifl  any  of 
this  wheat,  they  required  him  to  pay  an  additional  36  cent^ 
per  bushel  on  account.  They  had  already  been  advanced  $800 
on  this  wheat,  and  the  35  cents  more  per  bushel  they  de- 
manded on  2,400  bushels  would  amount  to  $840,  a  total  of 
$1,640,  which  the  defendants  required  to  be  paid  before  they 
would  deliver  any  wheat  to  plaintiff.  Now,  according  to  de- 
fendants' own  evidence  they  were  to  be  advanced  90  per  cent, 
of  the  price  agreed  upon  for  the  wheat,  and  the  balance  was 
to  be  paid  them  on  the  returns  being  received  from  Fort 
William.  At  60  cents  per  bushel,  the  price  agreed  upon,  they 
would  have  been  entitled  to  receive  from  plaintiff  on  the 
2,400  bushels  of  wheat  which  they  had  ready  for  delivery  the 
sum  of  $1,294,  so  that  in  demanding  from  plaintiff  35  cents 
more  per  bushel  before  they  would  deliver  to  him  any  of 
the  2,400  bushels  ready  for  delivery,  they  were  demanding 
$346  more  than  they  were  entitled  to  receive,  according  to 
their  own  evidence  of  the  contract.  There  is  some  difference 
between  the  evidence  and  the  pleadings.  By  the  pleadings 
the  defendants  say  they  tendered  2,400  bushels,  but  the  evid- 
ence shews  that  at  the  time  they  had  in  the  elevator  and  on 
cars  2,623  bushels.  This,  however,  makes  no  difference,  as, 
taking  the  larger  figures,  defendants  demanded  $301.63  more 
than  they  were  entitled  to. 

On  plaintiff  refusing  to  pay  the  extra  35  cents  before 
receiving  delivery  of  the  wheat,  defendants  sold  the  same, 
and  by  their  counterclaim  seek  to  recover  the  amount  they 
lost,  in  addition  to  the  $800  paid  them  by  plaintiff. 

It  was  sought  to  be  established  by  defendants  that  the 
$800  was  a  deposit  to  be  retained  by  them  until  delivery  of 
the  whole  amount  of  wheat,  but  from  all  the  evidence  I  am  of 
the  opinion  that  it  was  a  payment  on  the  wheat,  and  that 
it  must  be  applied  towards  the  payment  of  the  90  per  cent, 
on  the  first  wheat  defendants  were  prepared  to  deliver. 

A  vendor  must  make  delivery  according  to  the  terms  of 
his  contract,  which  I  find  defendants  did  not  do,  and  their 
action  in  writing  the  letter  of  30th  November,  1903 — "  We 
hereby  notify  you  that  unless  a  further  deposit  of  at  least 
(35  cents)  thirty-five  cents  a  bushel  is  now  made  on  account 
of  grain  which    you    have    purrhnsod   and  whicli    lias  been 
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shipped  to  Fort  William,  we  will  sell  said  grain  to  the  best 
advantage  and  charge  balance  to  your  account — "  was  a  breacli 
of  the  contract,  and  by  selling  the  grain  to  other  parties  they 
terminated  the  contract,  and  plaintiff  is  therefore  entitled  to 
recover  back  the  $800  he  paid  them,  with  interest.  He  also 
is  entitled  to  recover  the  $22.84  advanced  them  for  elevator 
charges  on  the  grain  so  that  they  could  make  delivery  to  them. 


NORTH-WEST  TEEEITOBIES. 

(NORTHERN  AI.BERTA.) 

SooTT,  J.  January  3rd,  1906. 

CTIAMUKUS. 

DICKSON  V.  MclNNES. 

Writ  of  Summons  —  Service  out  of  Jurisdiction  —  Cause  of 
Action — Claim  for  Commission  and  Expenses — Place  of 
Payment — Contract. 

Application  by  the  defendants  to  strike  out  the  writ  of 
summoDs  and  all  proceedings  in  the  action,  on  the  ground 
that  the  cause  of  action  is  not  one  coming  within  any  of  the 
Kules  allowing  the  issue  of  a  writ  of  summons  for  service  out 
of  the  jurisdiction. 

C-  F.  Newell,  Edmonton,  for  defendants. 

0.  M.  Biggar,  Edmonton,  for  plaintiff. 

Scott,  J.: — Plaintiff  alleges  in  his  statement  of  claim 
that  he  resides  in  Calgary,  that  defendants  are  wliolesale 
liquor  merchants  carrying  on  business  in  Edinburgh,  Scot- 
land, and  in  the  North-West  Territories,  that  defendants 
agreed  to  employ  plaintiff  as  agent  for  the  sale  of  their  goods, 
and  agreed  to  pay  him  as  such  agent  the  sum  of  £5  per  week 
as  expense  money,  together  with  a  commission  of  5  per  cent, 
upon  all  sales  made  by  him. 

He  also  alleges  that  defendants  were  prosecuted  for  carry- 
ing on  business  in  the  Territories  without  a  license,  and  were 
fined  £17.10,  that  in  default  of  payment  he  would  have  been 
placed  in  custody,  and  he  therefore  paid  the  sum  on  behalf 
of  defendants.  He  claims  £40  for  expense  moneys  due  him, 
£38  for  commission  on  sales  made  by  him,  and  £17.10,  amount 
of  the  fine  and  costs  paid  by  him,  making  in  all  $464.96- 
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By  the  terms  of  the  agreement  U^tween  the  y)artie8  plain- 
tiff was  employed  by  defendants  as  their  agent  to  push  the 
sale  of  their  goods  and  to,  promote  their  interests  in  Canada^ 
they  undertaking  to  pay  his  expenses  from  the  day  he  started 
work  for  them  in  Canada  at  the  rate  of  £5  sterling  per  week, 
and  a  commission  on  orders  received  from  him  and  executed 
by  them  at  the  rate  of  5  per  cent. 

.  Hochler  v.  Hanover  &  Co.,  10  Times  U  R.  22,  seems 
applicable  to  the  present  case,  and  it  may  reasonably  be  de- 
duced from  the  principle  there  laid  down  that  the  contract 
on  the  part  of  these  defendants,  in  so  far  as  it  relates  to  the 
pajrment  of  plaintiff's  expenses  while  in  the  North-West 
Territories,  and  to  the  pa}Tnent  of  commission  upon  orders 
obtained  by  him  there,  is  one  that  ought  to  be  performed  here, 
and  that,  to  that  extent,  this  Court  has  jurisdiction. 

It  was  urged  on  behalf  of  defendants  that  the  fact  that 
it  is  stipulated  that  these  expenses  are  to  be  paid  in  sterling 
•money  and  not  in  Canadian  currency  is  a  strong  indication 
of  intention  that  these  moneys  were  not  to  be  paid  by  defend- 
ants in  Canada. 

As  the  intention  is  apparent  that  the  moneys  were  to  be 
supplied  from  time  to  time  to  enable  plaintiff  to  defray  his 
expenses  while  in  Canada,  the  payment  of  them  by  defend- 
ants at  Edinburgh  would  be  of  no  avail  to  plaintiff.  That 
defendants  entertained  this  view  is  shewn  by  the  fact  that  at 
least  one  payment  on  this  account  was  made  by  them  by  a 
draft  in  favour  of  plaintiff  upon  a  bank  in  Calgary. 

It  is  shewn  that  plaintiff  became  entitled  to  a  commission 
upon  sales  made  by  him  in  the  Territories,  and  incidentally 
that  a  portion  of  his  expenses  was  incurred  here,  but  I  am 
unable  to  ascertain  whether  or  not  the  whole  of  the  amount 
claimed  for  expenses  and  commissions  is  properly  payable 
here-  I  therefore  think  that  I  should  not  strike  out  any 
portion  of  the  claim  in  respect  of  them. 

It  was  not  contended  that  the  claim  for  moneys  paid  by 
plaintiff  in  respect  of  the  fine  and  costs  is  not  a  cause  of 
action  which  arose  here. 

Application  dismissed  with  costs  to  plaintiff  in  any  event 
on  final  taxation. 
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HOBTE-WEST  TESEITOBIES. 

(NORTHERN  AI.BERTA.> 

SooTT^  J.  Januaby  4th,  1906. 

CHAMBERS. 

RE  KELLY  AND  COLONIAL  INVESTMENT  AND 
LOAN  CO. 

Mortgage  —  Right  to  Discharge  —  Payment  —  Mutual  Loan 
Company — Terminating  Shares — -By-laws  of  Company  — 
Collateral  Security — Land  Titles  Act. 

Summary  application  by  Joseph  Wl  Kelly  under  the 
Land  Titled  Act  for  an  order  directing  that  a  certain  mort^ 
gage  made  by  Margaret  I.  Bailey  to  the  Canadian  Mutual 
Loan  and  Investment  Company  be  discharged. 

0.  M.  Biggar,  Edmonton,  for  applicant. 

C.  F.  Newell,  Edmonton,  for  mortgagees. 

Scott,  J. : — The  mortgage  recites  that  the  mortgagor  had 
subscribed  for  9  shares  of  the  stock  of  that  company  and  had 
agreed  to  pay  therefor  by  instalments  in  the  manner  therein 
specified,  that  she  had  requested  the  mortgagees  to  advance 
to  her  $900  in  respect  of  said  shares,  and  had  agreed  to  pay 
certain  specified  monthly  instalments  as  a  premium,  or  re- 
ceiving said  amount  in  advance,  prior  to  the  same  being 
realized,  and  that  the  mortgagees  had  agreed  under  their 
rules  and  by-laws  to  advance  said  sum  upon  the  terms  and 
conditions  thereinafter  set  forth,  upon  the  execution  of  said 
mortgage  for  securing  the  repa3rment  as  thereinafter  men- 
tioned. 

Under  the  pro  visions  of  63  &  64  Vict.  ch.  95  the  rights  and 
interests  of  the  Canadian  Mutual  Loan  and  Inrestment  Com- 
pany in  the  said  mortgage  were  acquired  by  the  Colonial 
Investment  and  Loan  Company,  who  are  now  the  mortgagees 
thereunder.  The  applicant  afterwards  acquired  the  interest 
of  the  mortgagor  in  the  lands  comprised  in  the  mortgage, 
and  he  is  now  the  owner  thereof  subject  to  the  mortgage. 

The  applicant  has  paid  the  present  mortgagees  the  moneys 
secured  by  the  mort^^a^e.  and  they  have  accepted  the  same  in 
satisfaction  of  such  moneys,  but  they  refuse  to  execute  a  dis- 
cliarge  of  mortgage  until  the  certificate  of  the  shares  issued 
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to  the  original  mortgagor  and  the  pass  book  also  issued  to 
her  are  delivered  up  for  cancellation,  and  until  they  receive 
a  withdrawal  receipt  duly  executed  by  her. 

The  agreement  between  the  parties  as  recited  in  the  mort- 
gage points  strongly  to  the  conclusion  that  it  was  given  merely 
to  secure  the  repayment  of  the  pioneys  thereby  secured.  The 
only  provisions  contained  in  it  which  might  be  looked  upon 
as  indicating  a  different  intention  are  the  following  covenant 
on  the  part  of  the  mortgagee,  viz.,  "  And  that  the  said  mort- 
gagor will  obey  the  rules  and  by-laws  for  the  time  being  of 
the  said  mortgagees,"  and  the  following  proviso,  viz.,  "  Pro- 
vided also  that  the  said  mortgagees  shall  have  a  lien  upon, 
all  shares  of  the  capital  stock  of  the  said  mortgagees  now  held 
or  hereafter  subscribed  for  by  the  said  mortgagor  until  the 
said  money  and  interest  shall  be  fully  paid  and  satisfied,  and 
the  said  mortgagor  hereby  agrees  to  assign  the  shares  now 
held  by  her  to  the  said  mortgagees  forthwith,'* 

It  is  not  shewn  upon  tKis  application  that  ander  the  rules 
and  by-laws  of  the  original  mortgagees  the  present  mort- 
gagees are  entitled  to  hold  the  mortgage  as  security  for  the 
delivery  of  the  documents  demanded  by  them,  and  I  think 
that  the  onus  was  upon  them  to  shew  that  they  were  so 
entitled. 

Apart  from  this,  it  appears  to  me  to  be  open  to  serious 
doubt  whether,  even  if  those  rules  and  by-laws  contained  such 
a  provision,  they  would  be  applicable  as  against  any  other 
than  the  original  mortgagor.  Section  59  of  the  Territories 
Real  Property  Act,  under  which  the  mortgage  was  made, 
seems  to  imply  that  the  transferee  of  the  mortgagor  shall 
hold  the  lands  subject  only  to  such  covenants  and  contin- 
gencies as  are  set  forth  and  specified  in  the  mortgage  or  are 
declared  to  be  implied  therein,  and  I  doubt  whether  it  could 
reasonably  be  held  that  any  contingencies  which  may  be 
specified  in  the  rules  and  by-laws  are  set  forth  in  this  mort- 
gage. A  New  Zealand  case  (Wilkins  v.  Deans)  referred  to  in 
Duflfy  &  Eggleson's  work  on  Transfer  of  Land,  at  p.  257, 
appears  to  hold  that  a  covenant  by  a  mortgagor  to  observe  all 
the  rules  and  by-laws  of  a  loan  company  would  not  have  the 
effect  of  incorporating  them  in  the  mortgage. 

What  appears  to  me  to  be  the  only  reasonable  construction 
which  can  be  placed  upon  the  proviso  referred  to,  is,  that 
the  stock  of  the  original  mortgagor  was  to  he  held  merely  as 
security  for  the  payment  of  the  moneys  secured  by  the  mort- 
gage. Those  moneys  having  been  paid  in  full,  I  cannot  see  th?it 
under  the  terms  of  the  proviso  the  present  mortgagees  are  any 
longer  entitled  to  either  a  transfer  of  the  shares  or  the  deli- 
very of  the  certificate  thereof. 
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Coxmsel  for  the  mortgagees  contended  that  the  real  mort- 
gage was  upon  the  shares^  and  that  the  mortgage  on  the  land 
was  merely  collateral  thereto,  and  he  referred  to  Lee  v.  Cana- 
dian Mutual  Loan  Co.,  3  0.  L.  E.  191,  as  shewing  this.  Upon 
referring  to  the  report  of  that  case,  I  find  that  the  provisions 
of  the  mortgage  in  question  there  differed  from  those  of  the 
present  mortgage,  in  that  the  former  contained  an  express 
provision  that  it  was  taken  merely  as  collateral  security.  The 
question,  however,  does  not  appear  to  me  to  be  material,  as  I 
am  of  opinion  that,  even  if  the  present  mortgage  is  only 
a  collateral  security,  it  is  a  security  merely  for  the  pa3rment 
of  money. 

I  hold  that  the  present  mortgagor  (the  applicant)  is  en- 
titled to  a  certificate  under  sec.  79  of  the  Land  Titles  Act,  to 
the  effect  that  proof  has  been  made  to  my  satisfaction  of  the 
pa3rment  of  all  the  money  due  on  the  mortgage  in  question, 
but  the  certificate  shall  contain  a  proviso  that  the  registrar 
shall  not  discharge  the  mortgage  itntil  after  the  expiration  of 
16  days  from  the  date  of  service  o*f  a  copy  of  such  certificate 
upon  the  advocates  for  the  present  mortgagees,  and  then  only 
upon  due  proof  being  furnished  him  of  the  date  of  such  ser- 
^-ice,  and  that  no  notice  of  appeal  against  my  judgment  on 
this  application  has  been  given. 

Applicant  to  be  entitled  to  costs  of  the  application. 


NORTH-WEST  TEREITOKIES. 

(SOUTHERN  AI«BERTA.) 

Harvey,  J.  January  4th,  1906. 

TRIAL. 

CARDSTON  DRUG  AND  BOOK  CO.  v.  TOWN  OF 
CARDSTON. 

Mu7iicipal  Corporations  —  Liability  for  Fhodfing  PrivaU 
Premises  —  Sufficiency  of  Culvert  —  Negligence  —  Extra- 
ordinary  BainfaU. 

Action  for  damages  for  flooding  plaintiffs*  premises. 

W.  Laurie,  Cardston,  for  plaintiffs. 

W.  C.  Simmons,  Lethbridgp,  for  defendants. 

Harvey,  J.: — On  25th  July,  1905,  plaintiffs'  premises 
situate   on   Daines   street,  in   the  town   of   Cardston,   were 
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flooded  in  consequence  of  a  very  severe  hail  and  rain  storm 
following  upon  a  similar  though  perhaps  not  quite  so  severe 
a  storm  on  the  preceding  day.  It  appeared  from  the  evidence 
that  plaintiflEs'  premises  are  built  at  a  spot  which  some  years 
ago  was  a  slough  or  lake,  being  about  the  lowest  level  in  the 
town.  The  floor  is  a  foot  or  18  inches  lower  than  the  street 
level,  which,  however,  has  been  raised  since  the  premises  were 
erected,  but  at  the  time  of  their  erection  the  floor  would. ap- 
pear to  have  been  about  on  a  level  with  or  :Aightly  lower  than 
the  street  level.  There  is  a  culvert  very  near  plaintiffs'  prem- 
ises, and  the  flooding  of  the  premises  was  caused  by  reason 
of  this  culvert  failing  to  carry  away  the  water.  There  appears 
to  be  no  doubt  about  the  unusual  severity  of  the  storm. 
Plaintiffs'  manager  states  that  the  storm  was  so  bad  that  he 
deemed  it  advisable  to  leave  the  premises  unattended  to  go 
to  his  own  house  in  order  to  prevent  damage  there,  and  when 
he  returned  the  premisc»s  were  flooded,  the  culvert  being 
stopped  up  by  logs,  d^l)ris,  etc.,  M'hieh  had  evidently  been 
carried  there  by  tlie  waters,  there  being  no  evidence  of  their 
coming  there  by  any  other  means. 

On  the  evidence  it  is  not  possible  to  say  whether  if  this 
damming  of  the  culvert  had  not  taken  place  the  flooding  would 
have  occurred,  but  the  only  expert  witness  called,  Mr.  Grace, 
an  engineer,  who  was  called  by  plaintiffs,  stated  that  for  all 
ordinary  purposes  the  culvert  was  sufficient  in  size,  though 
for  the  storm  which  had  taken  place  he  thought  it  should  have 
been  much  larger.  The  conclusion  I  reached  from  his  evi- 
dence was  that  if  he  had  not  had  the  effect  of  this  storm  be- 
fore him  he  would  have  considered  the  size  of  the  culvert 
sufficient  for  the  purposes  for  which  it  was  required. 

A  good  deal  of  evidence  was  given  about  previous  storms, 
and,  while  it  was  shewn  that  there  had  been  heavy  rainfalls 
previous  to  this,  there  was  only  one  such  storm  where  the  fall 
was  sudden,  as  in  the  present  case,  which  is  therefore  of  the 
same  eharaoter,  which  in  any  way  approached  this  in  severity. 
That  occurred  several  years  ago,  before  plaintiffs'  premises 
were  erected,  and  there  is  no  evidence  that  the  premises  have 
ever  been  previously  flooded. 

It  was  urged  by  defendants  that  the  persons  through  whom 
plaintiffs  claimed  title  to  the  premises  had  been  negligent  in 
not  raising  the  building  higher  from  the  ground,  and  this 
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view  is  supported  by  the  evidence  of  plaintiffs'  expert  wit^ 
ness,  Mr.  Grace,  and  I  think  there  is  much  force  in  it.  I  do 
not,  however,  wi&h  to  base  my  judgment  on  that  ground,  but 
rather  on  the  ground  that  there  has  been  no  negligence  on 
the  part  of  defendants  shewn.  The  case  of  Garfield  v.  City 
of  Toronto,  22  A.  K.  128,  in  which  the  earlier  authorities  axe 
considered,  is  so  similar  to  this  in  its  facts  as  affecting  the 
principle  that  1  shall  refer  to  no  other.  In  that  case  there 
had  been  two  similar  storms  before,  one  only  two  years  pre- 
vious, but,  notwithstanding  that  fact  and  the  fact  that  by 
city  by-law  the  plaintiff  was  required  to  connect  with  the  city 
sewers,  through  which  connection  the  damage  resulted,  by 
reason  of  the  inadequacy  of  the  sewers  to  carry  off  the  water, 
the  municipality  were  held  not  to  be  liable,  on  the  ground 
that  the  rainfall  was  an  extraordinary  one,  which  could  not 
reasonably  be  anticipated,  and  which  the  municipality  was, 
therefore,  not  bound  to  make  provision  for.  The  facts  in 
this  case  appear  to  me  to  warrant  the  same  conclusion,  and  I 
therefore  give  judgment  for  defendants,  dismissing  the  action 
with  costs. 


NORTH-WEST  TERRITORIES. 

(NORTHERN   AIiBERTA.) 

Scott,  J.  January  9th,  1906. 

CHAMBERS. 

HUTCHIXSOJST  v.  TWYFORD. 

Security  for  Costs — Application  for  Extension  of  Time  after 
Dismissal  of  Action, 

Application  by  plaintiff  to  extend  the  time  limited  by  an 
order  of  29th  June,  1905,  for  giving  security  for  defendant's 
costs. 

W.  L.  Walsh,  K.C.,  for  plaintiff. 

James  Short,  Calgar}%  for  defendant. 

Scott,  J.: — The  order  for  security  provided  that  plain-^ 
tiff  should,  within  3  months  from  the  date  of   the   service 
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thereof,  give  security  for  defendant's  costs,  in  the  manner 
therein  prescribed,  and  that  in  default  of  the  same  being 
given  within  the  time  therein  limited,  the  action  should 
thereupon  stand  dismissed  with  costs,  without  further  order, 
unless  the  Court  or  a  Judge  should,  upon  special  application 
for  that  purpose,  otherwise  order. 

It  is  not  shewn  when  this  order  was  served,  but  it  was 
assumed  upon  the  argument  before  me  that  this  application 
was  not  made  until  after  the  expiration  of  3  months  from 
the  date  of  service. 

Following  Whistler  v.  Hancock,  3  Q.  B.  D.  83,  King  v. 
Davenport,  4  Q.  B.  D.  43,  and  CoUinson  v.  Jeffrey,  [1896] 
1  Ch.  64,  I  must  hold  that,  as  the  security  waa  not  given 
within  the  time  limited  by  the  order  in  this  case,  the  action 
was  at  an  end  at  the  expiration  of  that  time,  and  that  any 
application  to  vary  the  terms  of  the  order  should  have  been 
made  before  the  time  expired.  Carter  v.  Stubbs,  6  Q.  B.  D. 
116,  seems  to  me  to  imply  that  Order  67,  Eule  6,  of  the  Eng- 
lish Bules,  is  not  applicable  to  such  a  case,  but,  even  if  it 
were,  the  difference  between  that  Rule  and  our  Rule  548, 
which  is  taken  from  it,  is  so  wide  that,  in  my  view,  the  latter 
would  not  authorize  the  making  of  the  order  applied  for. 

Application  refused  with  costs. 


NORTH-WEST  TERRITOEIES. 
(CAIiOABT.) 

January  26th,  1906. 

full  court. 

LITTLE  V.  PELLETIER. 

Ejectment — Issue  as  to  Position  of  House — Abandonment  of, 
by  Defendant  at  Trial — Judgment  for  Possession — 
Mesne  Profits — Neir  Trial — Costs. 

Appeal  by  plaintiff  from  judgment  of  Sifton,  C.  J.,  dis- 
missing action  for  recovery  of  land  and  for  mesne  profits. 

W.  L.  Walsh,  K.C.,  for  plaintiff. 

C.  F.  Harris,  Macleod,  for  defendant  Pelletier. 
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The  judgment  of  the  Court  (Wetmore,  Scott,  New- 
lands,  and  Harvey,  JJ.),  was  delivered  by 

Newlands,  J.: — This  is  an  action  for  the  recovery  of 
land  and  also  for  mesne  profits^  there  being  a  house  on  the 
land,  which  plaintiff  alleges  defendant  Pelletier  has  taken 
possession  of  and  rented  to  defendant  Kwong  Wing,  from 
Avhom  he  received  rentt^.  Defendant  Pelletier,  by  his  amended 
defence,  does  not  dispute  plaintiff's  title  to  the  land  described 
in  his  statement  of  claim,  but  says  that  the  house  referred  to 
is  on  his  own  land. 

Kwong  Wing,  the  tenant,  did  not  appear,  and  judgment 
was  entered  against  him  for  possession  of  the  land  described. 

At  the  trial  it  appeared  that  the  house  in  dispute  was  on 
plaintiff's  land,  and  that  plaintiff  was  then  in  actual  posses- 
sion of  the  house,  and  the  Chief  Justice  dismissed  the  action. 

Plaintiff  appeals  on  the  ground  that,  having  established 
his  right  to  the  ownership  of  the  land  and  house  referred  to 
in  the  pleadings,  he  should  have  judgment  declaring  him 
entitled  to  the  possession  of  the  same,  and  a  judgment  for 
the  moneys  received  by  defendant  Pelletier  from  defendant 
Kwong  Wing  as  mesne  profits. 

Defendant  Pelletier,  having  set  up  the  defence  that  the 
house  in  ques^tion  was  on  liis  land,  raised  an  issue  which  plain- 
tiff wa,s  entitled  to  bring  to  trial,  and,  as  he  only  abandoned 
that  defence  at  the  trial,  which  appears  from  admissions 
made  by  his  counsel  in  the  argument,  plaintiff  would  be  en- 
titled to  a  judgment  declaring  him  entitled  to  possession. 

At  the  argument  defendant  Pelletier's  counsel  urged  that, 
as  plaintiff  had  not  proved  notice  to  give  up  possession,  he 
could  not,  therefore,  recover.  It  is,  however,  alleged  in  the 
statement  of  claim,  and  not  denied  in  the  defence,  that  plain- 
tiff notified  defendant  Kwong  Wing  to  give  up  possession, 
but  he  refused  to  do  so.  This  statement,  not  being  denied, 
is  by  Rule  114  of  the  Judicature  Ordinance  to  l)e  taken  to 
be  a^imitted,  and  no  proof  of  it  was  therefore  necessary.  This 
notice  was,  I  think,  sufficient  to  entitle  plaintiff  to  recover. 

As  defendant  Pelletier  does  not  admit  plaintiff's  claim  to 
the  mesne  profits,  he  should  have  an  opportunity  to  put  in 
his  evidence,  and  there  should,  tlierefore,  be  a  new  trial,  un- 
less plaintiff  is  satisfied  with  a  judgment  declaring  that  he  is 
entitled  to  the  possession  of  the  land  and  building  claimed. 
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and  nominal  damages  for,  say,  $6,  in  which  event  plaintiff 
should  have  the  costs,  both  of  the  trial  and  appeal,  but  if 
there  is  a  new  trial  there  will  be  no  costs  to  either  party  of 
the  first  trial.  Plaintiff  must  make  his  election  within  one 
month,  otherwise  the  order  will  be  for  a  new  trial. 


NOETH-WEST  TEBBIT0EIE8. 
(CALOABT.) 

'  January  20th,  1900. 

full  court. 

FROST  AND  WOOD  CO.  v.  EBERT. 

Sale  of  Ooods — Specific  Manufactured  Article — Action  for 
Price  —  Defence  —  Defects  in  Article  Supplied  —  Implied 
Warranty  of  Fitness  for  Particular  Purpose, 

Appeal  by  defendant  from  judgment  of  Sifton,  C.J.,  in 
favour  of  plaintiffs,  in  an  action  for  the  balance  of  the  price 
of  a  machine  called  a  binder,  sold  by  plaintiffs  to  defendant, 
and  for  which  a  lien  note  was  given  by  defendant. 

The  appeal  was  heard  by  Wetmore,  Scott,  Nevvlands, 
Prendergast  and  Harvey,  JJ. 

C.  F.  Newell,  Edmonton,  for  defendant. 

0.  ^I.  Biggar,  Edmonton,  for  plaintiffs. 

0 

Newlands,  J.: — This  is  an  action  on  a  lien  note.  The 
defences  set  up  were  all  abandoned  with  tho  exception  of  that 
contained  in  the  4th  paragraph  of  the  statement  of  defence, 
which  was  to  the  effect  that  at  the  time  of  the  sale  of  the 
binder  to  defendant  "it  was  verbally  agreed  between  the 
plaintiffs  and  the  defendant  that  the  defendant  should  take 
the  binder  to  his  farm,  and  that  the  plaintiffs  should  imme- 
diately send  to  the  defendant's  farm  an  expert  who  would 
set  up  the  binder  in  good  running  order  so  as  to  enable  the 
defendant  to  cut  his  crop,  which  then,  as  the  plaintiffs  knew, 
was  ready  to  cut  and  required  to  be  cut    immediately;  the 
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plaintiffs  did  not  send  an  expert  to  the  defendant's  farm  im- 
mediately, but  only  after  a  long  time  afterwards,  and  at  a 
date  when,  owing  to  the  bad  state  of  the  weather,  the  de- 
fendant was  imable  then  to  cut  his  crop,  which,  owing  to  the 
delay,  was  ultimately  frozen.  The  binder,  even  when  set  up 
by  ike  plaintiffs'  agent  sent  to  the  defendant's  farm  as  an 
expert,  was  not  set  up  so  as  to  run  in  good  running  order,  in 
fact  failed  to  work  properly ;  it  worked  only  with  great  dif- 
ficulty ;  it  was  arranged  with  two  plain  knives,  instead  of,  as 
it  ahould  have  been,  with  one  plain  knife  and  one  tycle  knife; 
it  was  not  possible  to  set  it  out  of  gear  so  as  to  pass  over 
obstructions  or  bad  parts  of  ground;  it  was  not  good  work- 
manship, and,  in  consequence  of  the  improper  workmanship 
and  the  improper  mode  in  which  it  was  set  up,  a  number  of 
•portions  of  the  machine  broke  in  the  course  of  working  it. 
By  reason  of  the  foregoing  facts  and  circumstances,  the  binder 
was  not  worth  more  than  the  defendant  had  already  paid 
plaintiffs  on  account  of  the  same,  namely,  the  sum  of  $30." 

The  evidence  given  by  defendant  as  to  the  agreement  for 
the  purchase  of  this  binder  is :  "I  said  I  wanted  a  binder. 
I  had  a  fellow  with  me,  and  they  had  none  there  of  the  kind  1 
wanted.  I  said,  ^my  wheat  is  ripe,'  and  I  told  him  if  they 
had  none  I  would  go  to  another  company  and  get  one,  and 
they  told  me  that  they  would  have  one  in  a  couple  of  days. 
So  I  came  back,  and  the  time  I  took  him  I  said  I  wanted  a 
man  to  set  it  up,  so  that  I  could  get  right  to  work,  and  he 
told  me  there  is  a  man  out  in  tlie  coimtry  and  he  would  be 
around  my  way,  and  he  said  he  could  set  him  up  for  me." 

The  man  referred  to  went  to  defendant's  place  5  or  6  days 
after  and  set  up  the  binder.  From  defendant's  own  evidence 
I  do  not  think  that  plaintiffs  agreed  to  send  the  man  to  set 
up  the  binder  at  any  specified  time,  but  only  as  soon  as  ho 
could  get  there,  and  this  agreement  on  their  part  was  com- 
plied with,  by  this  man  going  out  at  the  time  he  did  and  Pet- 
ting up  the  binder. 

Defendant  also- in  his  evidence  says  that  the  binder  would 
not  work  properly,  that  he  could  not  put  it  out  of  gear,  and 
that  it  had  two  straight  knives  instead  of  a  straight  and  cycle 
knife.  I  am  not  satisfied  from  defendant's  evidence  that  the 
fact  that  the  binder  would  not  work  properly  and  could  not 
be  set  out  of  gear  arose  from  any  defect  in  the  binder  itself ; 
it  may  have  arisen  from  the  fact  that    defendant    did  not 
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know  how  to  work  it.  That  he  had  very  little  knowledge  of 
a  bindlr  is  shewn  by  the  following  evidence :  "  1  started  to 
work  about  8  o'clock  in  the  morning.  I  made  4  or  5  steps, 
and  everything  stopped,  and  I  couldn't  get  the  binder  to  start 
any  more.  Q.  What  did  you  do  then  ?  A.  I  took  my  horses 
away  and  went  and  got  my  brother-in-law;  he  had  a  binder 
for  a  couple  of  years.  Q.  Why  did  you  go  to  see  your 
brother-in-law  ?  A.  I  thought,  may  be,  he  would  understand 
it  better  than  I.  Q.  Did  he  understand  it?  A.  No,  sir;  it 
was  the  same  with  him  as  with  me ;  he  couldn't  get  it  to  go. 
Q.  Well,  did  you  get  it  to  go?  A.  Yes;  after  a  while  my 
brother-in-law  fixed  something  in  front  and  it  went.  Q. 
What  did  he  fix  in  front?  A.  I  don't  know.  Q.  Well,  now 
did  it  cut  all  right?  A.  Yes,  it  cut,  but  I  couldn't  set  it  out 
of  gear." 

As  to  a  straight  and  cycle  knife,  there  is  no  evidence  that 
a  binder  of  this  make  should  have  them,  or  that  plaintiffs 
agreed  to  furnish  such  knives.  On  this  point  defendant  only 
says:  "  Q.  Did  you  get  the  proper  knives  for  the  machine? 
A.  I  only  got  one  kind,  and  I  was  supposed  to  get  two.  Q. 
What  kind  were  you  supposed  to  get  ?  A.  I  was  supposed  to 
get  a  rough  kind  and  a  smooth  kind,  and  I  got  two  smooth 
ones."  .    * 

I  think,  therefore,  that  the  trial  Judge  was  justified  in 
holding  that  defendant  had  not  proved  the  defence  set  up 
by  him. 

I  am  also  of  the  opinion  that  this  ca^e  comes  within  the 
proviso  to  sub-sec.  1  of  sec.  16  of  the  Sale  of  Goods  Ordinance, 
*  that  in  the  case  of  a  contract  for  the  sale  of  a  specified 
article  under  its  patent  or  trade  name  there  is  no  implied 
condition  as  to  its  fi'tness  for  any  particular  purpose." 

The  article  in  question  was  a  Frost  and  Wood  binder. 
There  is  no  evidence  that  that  was  a  patent  name,  but  it  is 
certainly  a  trade  name.  Lord  Russell  of  Killowen  in  Gilles- 
pie V.  Cheny,  [1896]  2  Q.  B.,  at  p.  64,  referring  to  this  pro- 
viso, says:  "  That  obviously  is  intended  to  meet  the  case  not 
of  the  supply  of  what  I  may  call  for  this  purpose,  raw  com- 
modities or  materials,  but  for  the  supply  of  manufactured 
articles — steam  ploughs,  or  any  form  of  invention  which  has 
a  known  name,  and  is  bought  and  sold  under  its  known  name, 
patented  or  otherwise." 
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There  being,  therefore,  no  implied  warranty  of  its  fitness 
for  any  particular  purpose,  and  defendant  not  having  proved 
an  express  warranty  to  that  effect,  nor  the  defence  set  up 
by  him,  1  think  the  trial  Judge  was  right  in  finding  a  verdict 
for  plaintiffs. 

Wetmore  and  Scott,  JJ.,  gave  reasons  in  writing  for 
the'  same  conclusion. 

Harvey,  J.,  also  concurred. 

Prendergast,  J.,  dissented,  giving  reasons  in  writing. 


NOETH-WEST  TEBRITOKIES. 
(CAIiGABY.) 

January  20th,,  1906. 

full  court. 

STIMSOX  V.  HAMILTON. 

Attachment  of  Debts — Judgmentin  Action  for  Debt  or  Liqui- 
dated Demand — Claim  for  Proceeds  of  Sales  by  Agent — 
Claim  for  Goods  Sold  and  Delivered— Rule  S84. 

Appeal  hy  defendant  from  order  of  Scott,  J.,  1  W.  L.  K. 
^0,  dismissing  an  application  of  defendant  to  have  paid  out 
to  C.  de  W.  MacDonald,  his  assignee,  certain  moneys  which 
had  been  paid  into  Court  by  a  garnishee  in  answer  to  a  gar- 
nishee summons  issued  before  judgment.  The  ground  on 
which  the  application  was  made  was  that  the  action  was  not 
for  a  debt  or  liquidated  demand,  and  the  issue  of  a  garnishee 
summons,  therefore,  was  not  autliorized  by  Rule  384  of  the 
Judicature  Ordinance,  and  the  moneys  were,  therefore,  not 
attachable. 

J.  A.  Lougheed,  K.C.,  for  appellant. 

0.  ^I.  Biggar,  Edmonton,  for  plaintiff. 

The  judgment  of  the  Court  (Sifton,  C.J.,  WetmoAe, 
Scott,  Newlands,  and  Harvey,  JJ.),  was  delivered  by 
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Harvey,  J.: — It  was  objected  by  plaintiff's  counsel  on 
the  appeal  that  the  application  of  defendant  could  not  be 
maintained,  both  because  it  was  in  effect  an  application  to 
set  aside  the  garnishee  summons,  and  should  be  so  in  form 
under  sub-Rule  (2)  of  Rule  386,  and  also  because,  defendant 
having  parted  with  all  his  intereat  in  the  moneys  by  his  as- 
signment, which  was  made  after  the  moneys  were  paid  into 
Court  by  the  garnishee,  MacDonald  was  the  only  person  who 
had  the  right  to  make  such  application.  I  do  not  know 
whether  these  objections  were  taken  on  the  original  applica- 
tion before  my  brother  Scott,  but  he  disposed  of  the  applica- 
tion on  the  merits,  and  I  prefer  to  deal  with  it  on  the  same 
grounds,  the  view  I  take  of  the  merits  making  it  unnecessary 
for  me  to  consider  these  objections.  The  pleadings  are  not 
set  out  in  the  appeal  book ;  but  it  appears  from  the  judgment 
of  the  trial  Judge  that  the  claim  was  on  a  covenant  in  a  mort- 
gage. That  being  the  case,  there  would  appear  to  be  no  doubt 
that  the  action  so  constituted  was  for  a  debt,  and  the  gar- 
nishee summons  was,  therefore,  prima  facie  authorized.  The 
action  came  to  trial,  and  the  trial  Judge  found  that  "  the  con- 
sideration of  the  mortgage  sued  on  was  not  an  ascertained 
indebtedness  .  .  .  and  that  the  mortgage  was  given  for 
that  amount  merely  to  recover  defendant's  mdebtedness  when 
ascertained,*'  and  he  directed  a  reference  to  the  deputy  clerk 
*  to  ascertain  and  report  the  amount  of  the  defendant's  in- 
debtedness." 

This  judgment  of  the  trial  Judge  has  not  been  impeached 
in  any  way,  and,  in  pursuance  of  the  reference,  the  deputy 
clerk  has  made  an  inquiry  and  a  report,  in  which  he  has 
found  a  certain  sum  due  from  defendant  to  plaintiff,  but  no 
judgment  has  been  entered  thereon.  It  is  contended  by  de- 
fendant's counsel,  however,  that  there  is  no  evidence  before 
the  Judge  or  the  clerk  from  which  it  can  be  found  that  there 
is  any  debt  due  by  the  defendant  to  the  plaintiff.  This  con- 
tention appears  to  me  to  be  entirely  beside  the  question. 
Whether  the  evidence  is  sufficient  or  whether  other  evidence 
should  be  required  is  not  for  our  consideration;  the  judg- 
ment of  the  trial  Judge,  which  cannot  be  impeached  by  such 
proceedings  as  this,  finds  that  the  nature  of  the  claim,  what- 
ever the  amount  may  be,  is  one  of  debt ;  and  such  being  the 
case,  the  moneys  were  properly  the  subject  of  attachment  an& 
must  remain  in  Court  until  the  final  determination  of  the 
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action.     I  am  also  of  opinion  that  for  the  reasons  given  by 
my  brother  Scott,  the  application  was  properly  refused. 

The  appeal  will,  therefore,  be  dismissed  with  costs. 
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January  20th,  1906. 

FULL  COURT. 

TWYFORD  V.  YORK. 

Contract — Construction — Breach — Dependent  and  Independent 
Covenants — Indemnity — Evidence — Costs. 

Appeal  by  defendant  from  judgment  of  Scott,  J.,  2  W.  L. 
R.  348,  in  favour  of  Charlotte  TS^yford,  one  of  the  plaintiffs, 
upon  her  claim  for  damages  for  breach  of  a  contract,  and  dis- 
missing defendant's  counterclaim. 

The  appeal  was  heard  by  Sifton,  C.J.,  Wetmore,  Xew- 
LANDS,  and  Harvey,  JJ. 

James  Muir,  K.C.,  and  C.  F.  Xewell,  Edmonton,  for  de- 
fendant, appellant. 

0.  M.  Biggar,  Edmonton,  for  plaintiffs. 

Wetmore,  J.: — The  agreement  in  question  in  this  case 
is  a  very  extraordinar}'  one  and  very  much  involved,  and  I 
find  the  greatest  difficulty  in  construing  it.  The  questions 
arising  on  this  appeal  largely  turn  upon  whether  the  cove- 
nants therein  are  interdependent  or  not.  The  principles  on 
which  that  should  be  determined  are  set  forth  by  Lord  Ellen- 
borough  in  Ritchie  v.  Atkinson,  10  East  295,  at  p.  306,  and 
by  Tindal,  C.3.,  in  Stavers  v.  Curling,  3  Bing.  X.  C.  355. 
The  principle  which  is  laid  down  by  these  Judges  appears  to 
me  to  be  sensible.  Lord  Ellenborough  lays  it  down  as  fol- 
lows :  "  That  depends  not  on  any  formal  arrangement  of  the 
words,  but  on  the  reason  and  sense  of  the  thing,  as  it  is  to 
be  collected  from  the  whole  contract ;  whether  of  two  things 
reciprocally  stipulated  to  be  done,  the  performance  of  the  one 
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does  in  sense  and  reason  depend  upon  the  performance  of  the 
other."  And  Tindal,  C. J.,  says :  "  The  rule  has  been  estab- 
lished by  a  long  series  of  decisions'  in  modem  times  that  the 
question  whether  covenants  are  to  be  held  dependent  or  inde- 
pendent of  each  other  is  to  be  determined  by  the  intention 
and  meaning  of  the  parties,  b&  it  appears  on  the  instrument, 
and  by  the  application  of  common  sense  to  each  particular 
caae;  to  which  intention,  when  once  discovered,  all  technical 
forms  of  expression  must  give  way." 

In  arriving  at  the  intention  of  the  parties,  the  Court  is 
justified  in  ascertaining  the  facts  relative  to  the  subject  mat- 
ter surrounding  the  parties  at  the  time  of  the  execution  of 
the  agreement. 

The  facts  in  this  case  were,  that  the  plaintiff  Charlotte 
Tw^ford  had  purchased  an  interest  in  a  Dominion  patent, 
and  had  also  purchased  250  fanning  mills,  from  the  defend- 
ant, and  she  had  given  her  promissory  note  in  favour  of  A. 
York  &  Sons  for  part  of  the  consideration  for  such  purchase. 
The  defendant  was  a  member  of  the  firm  of  York  &  Sons. 
This  note  had  been  indorsed  by  York  &  Sons  and  by  the  plain- 
tiff Hugh  Twyford,  and  was  held  by  the  Imperial  Bank,  and 
the  liability  of  the  plaintiffs  in  respect  to  it  on  2nd  August, 
1904,  was  $3,250  and  some  interest. 

An  agreement,  to  which  the  defendant  was  a  party,  had 
been  entered  into  with  one  Sam  Hutchinson  for  the  purchase 
of  1,000  head  of  horses.  These  horses  were  in  the  State  of 
Washington.  A  hundred  head  of  these  horses  had  been  de- 
livered to  defendant.  It  is  quite  clear  that  Charlotte  Twy- 
ford was  dissatisfied  with  her  purchase  of  the  interest  in  her 
patent  and  the  fanning  mills,  and  I  have  no  doubt  was  desir- 
ous to  have  the  arrangement  cancelled  and  to  be  released  from 
liability  on  her  note.  This  being  the  state  of  affairs  on  2nd 
August,  1904,  plaintiffs  and  defendant  entered  into  an  agree- 
ment imder  seal,  which  is  as  follows  : 

''Memorandum  of  agreement  made  this  2nd  day  of 
August,  1904,  between  Charlotte  Twj'ford,  of  the  town  of 
Edmonton,  married  woman,  of  the  one  part,  and  Archibald 
York,  of  the  same  place,  merchant,  of  the  other  part: — 

"  Witnesseth  that  the  parties  hereto  mutually  agree  with 
each  other  as  follows,  in  consideration  of  their  mutual  cove- 
nants : — 

"1.  The  said  Charlotte  Twyford  agrees  that  she  will 
execute  and  deliver  to  the  said  Archibald  York  or  his  nominee 


76  THE   WESTERN   LAW   REPORTER, 

a  bill  of  sale  of  the  250  fanning  mills  and  a  transfer  of  the 
half  interest  in  Dominion  patent  No.  61,584,  and  such  other 
instrument  as  may  be  necessary  to  vest  in  the  said  York  all 
her  interests  in  the  said  fanning  mills  and  patent,  upon  the 
delivery  by  the  said  York  to  Hugh  Twyford  at  Calgary  of  60 
head  of  horses,  freight  and  duty  paid,  at  the  rate  of  $60  per 
head,  the  said  horses  to  be  approved  by  the  said  Hugh  Twy- 
ford. 

"  2.  The  said  York  agrees  to  assume  from  and  after  the 
1st  day  of  October,  1904,  the  now  present  liability  with  the 
interest  of  the  said  Charlotte  Twyford  and  of  Hugh  Twyford 
in  respect  of  a  certain  note  dated  18th  May,  1904,  and  made 
by  the  said  Charlotte  Twyford  to  A.  York  &  Sons,  which  said 
note  became  due  on  21st  July,  1904,  and  had  previously  been 
indorsed  by  the  said  A.  Y'^ork  &  Sons  and  Hugh  A.  W.  Twy- 
ford to  the  Imperial  Bank  of  Canada,  and  the  said  Charlotte 
Twyford  and  Hugh  A.  W.  Twyford  hereby  agree  to  indem- 
nify the  said  Y'ork  against  all  costs  and  expense  in  connec- 
tion with  the  said  note  until  the  1st  day  of  October,  1904. 

"  3.  The  said  Archibald  Y^ork  further  agrees  to  deliver  to 
Hugh  Twyford  at  Calgary  on  or  before  30th  September, 
1904,  60  head  of  horses,  freight  and  duty  paid,  such  horses 
to  be  of  the  average  of  horses  to  be  received  by  the  said  York 
from  T.  D.  Bell  under  a  certain  agreement  dated  2nd  March, 
1904,  provided  that  one  T.  D.  Bell  gives  to  the  said  York  an 
order  on  Sam  Hutchinson  for  the  delivery  to  the  said  York 
of  the  said  60  head. 

"  This  agreement  is  not  to  affect  any  rights  or  remedies 
now  vested  in  either  the  said  Charlotte  Twyford  or  the  said 
Hugh  Twyford ;  the  said  Hugh  Twyford  becomes  a  party  to 
this  agreement,  and  covenants  with  the  other  parties  thereto 
to  accept  60  horses  to  be  approved  by  him,  at  Calgary,  on  or 
before  15th  September,  1904,  and  to  pay  for  the  same  upon 
delivery  at  the  rate  of  $60  per  head.'' 

The  defendant  obtained  from  T.  D.  Bell,  mentioned  in 
the  agreement,  an  order  on  Sam  Hutchinson  for  the  deliver}' 
to  him,  the  defendant,  of  100  horses.  This  order  is  as  fol- 
lows : — 

"Calgary,  Alberta,  August  4th,  1904. 
''  Mr.  Samuel  Hutchinson,  Lind,  Washington. 

"  Please  deliver  to  A.  York  (100)  one  Hundred  horses  and 
charge  the  same  to  mv  account. 

*'  T.  D.  BELL." 
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It  appears  that  Bell  was  the  agent  of  Hutchinson  at  Cal- 
gary. These  horses  were  never  applied  for  to  Hutchinson  by 
defendant,  or  delivered  to  Hugh  Twyford,  as  provided  for  in 
the  agreement.  On  29«th  Juh,  1904,  tl)e  Imperial  Bank 
commenced  an  action  against  plaintiffs  upon  the  note  in 
question,  and  on  26th  November,  1904,  recovered  judgment 
against  them  for  $3,323;  and  the  costs  in  that  action  were 
taxed  on  29th  November  at  $115.13.  The  moneys  of  plain- 
tiffs were  garnished  in  respect  of  this  claim  by  the  bank,  and 
an  execution  issued  on  the  judgment,  upon  which  their  prop- 
erty was  seized ;  and  the  fanning  mills  in  quastion  were  seized 
among  sucli  property  and  sold  and  bid  in  by  defendant  for 
$100.  * 

Plaintiffs  on  5th  December,  1904,  commenced  this  action 
against  defendant  for  breach  of  the  covenant  set  out  in  the 
2nd  paragraph  of  the  agreement  in  question  for  failure  to 
assume  the  liability  of  plaintiffs  in  respect  of  the  note 
already  referred  to. 

The  trial  Judge  gave  judgment  for  plaintiff  (Charlotte 
Twyford,  holding  that  this  covenant  was  an  independent  cove- 
nant. He  held  that  Charlotte  Twyford  was  entitled  to  judg- 
ment for  the  amount  of  the  judgment  obtained  by  the  Im- 
perial Bank  against  plaintiffs,  together  with  all  costs  which 
had  been  taxed  or  were  taxable  against  them  in  that  action, 
less  the  amount  realized  by  the  sale  of  the  fanning  mills  to 
defendant,  after  deducting  the  sheriff's  fees,  poundage,  and 
expenses.  Being  unable  under  the  material  before  him  to 
ascertain  the  amount  of  such  cost^,  sheriff's  fees,  poundage, 
etc.,  he  referred  the  matter  to  the  clerk  to  ascertain  such 
amount,  and  when  ascertained,  he  directed  that  judgment 
should  be  entered  for  Charlotte  Twyford  with  costs. 

Defendant  appeals.  The  principal  question  that  is  raised 
is,  whether  the  covenants  contained  in  the  agreement  in  ques- 
tion are  interdependent  or  not.  After  very  grave  doubt  and 
hesitation,  I  have  come  to  the  conclusion  that  these  covenants 
are  interdependent.  In  the  first  place,  the  agreement  con- 
tains the  following  clanse  at  its  very  commencement:  "  That 
the  parties  hereto  mutually  agree  with  each  other  as  follows, 
in  consideration  of  their  mutual  covenants."  Then,  apply- 
ing the  rules  for  determining  the  question  of  dependency 
laid  down  by  I^ord  Ellenborough  and  Tindal,  C.J.,  and  appl}'- 
ing  the  facts  and  circumstances  which  induceil  these  parties 
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to  enter  into  such  an  agreement,  I  have  come  to  the  con- 
clusion that  the  intention  of  the  parties  was,  that  each  one 
of  these  covenants  should  depend  upon  the  other. 

The  parties  contemplated  clearly  that  Charlotte  Twyford 
was  to  assign  her  interest  in  the  patent  right  in  the  fanning 
mills  only  upon  delivery  by  defendant  to  Hugh  Twyford  of 
The  60  head  of  horses.  That  was  clearly  a  condition  prece- 
dent to  her  making  such  assignment  or  transfer;  and  the 
delivery  of  those  horses  had  reference  to  the  delivery  agreed 
to  by  defendant  in  the  3rd  paragraph  of  the  agreement.  That 
delivery  depended  upon  defendant  being  able  to  obtain  from 
Bell  the  order  on  Sam  Hutchinson  therein  specified.  The 
obtaining  of  that  order  from  Bell  seems  to  me  to  be  the  key 
of  the  whole  situation,  because  if  defendant  failed  to  obtain 
that  order,  the  obligation  to  deliver,  the  horses  was  at  an 
end.  Now,  it  is  difficult  for  me  to  come  to  the  conculsion 
that  the  parties  to  this  agreement  ever  intended  that,  if  de- 
fendant failed  to  obtain  that  order  from  Bell,  the  plaintiff 
Charlotte  Twyford  should  hold  the  fanning  mills  and  her 
interest  in  the  patent,  that  the  defendant  should  get  nothing 
whatever,  and  would  be  obliged  to  assume  the  liability  of  the 
Twy fords  on  the  note  held  by  the  Imperial  Bank.  That  does 
not  appear  to  me  to  be  sensible  or  reasonable.  Even  if  de- 
fendant was  in  fault,  either  in  not  obtaining  the  order  or 
the  horses  to  be  delivered  under  it,  it  does  not  appear  to  me 
to  be  reasonable  that  Charlotte  Twyford  should  hold»  the 
fanning  mills  and  interest  in  the  patent  rights  and  that  the 
defendant  should  be  forced  to  assume  the  liability  on  the 
promissory  note  which  was  given  in  part  payment  for  those 
very  things. 

I  may  just  say  here  that  the  promissory^  note  represented 
nearly  the  whole  of  the  consideration  for  the  purchase  of 
these  fanning  mills  and  this  patent  right  interest. 

For  these  reasons,  I  have  reached  the  conclusion  tJiat  the 
covenant  contained  in  clause  2  of  the  agreement  is  dependent 
upon  the  transfer  of  Charlotte  Twyford's  interest  in  the  fan- 
ning mills  and  patent  right  to  defendant.  Xdw,  as  before 
stated,  this  transfer  by  Charlotte  Twyford  is  dependent 
upon  the  delivering  of  the  horses  to  Hugh  Twyford,  and  the 
evidence  establishes  to  my  mind  that  defendant  has  possibly 
committed  a  breach  of  the  covenant  contained  in  the  3rd 
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paragraph  of  the  agreement  by  failing  to  deliver  to  Hugh 
Twyford  the  60  head  of  horses.  Defendant  obtained  from 
Bell  an  order  for  the  delivery  of  these  horses,  because  it  is 
established  that  the  60  head  were  included  in  the  100  head 
mentioned  in  BelFs  order.  The  trial  Judge  has  found  that 
that  order  was  conditional,  and  is  not,  therefore,  the  order 
contemplated  by  the  agreement.*  Kow,  1  cannot  bring  my 
mind  to  that  conclusion.  There  is  some  evidence  by  which  it 
was  intimated  that  these  100  horses  were  BeU's  commission 
for  acting  as  agent  for  defendant;  but  whether  that  was  so 
or  not  appears  to  me  to  be  immaterial.  The  reason  why  the 
horses  were  not  delivered  under  that  order  appeared  to  be 
that,  by  the  agreement  with  Hutchinson,  all  the  horses  bar- 
gained for  had  to  be  paid  for  before  the  order  would  be  hon- 
oured. That  is  the  excuse  given  for  not  presenting  the  order, 
and  formed  the  conditions  attached  to  the  order  which  the 
trial  Judge  has  referred  to.  Unfortunately,  we  have  not  got 
the  agreement  with  Hutchinson  in  evidence.  We  do  not  know 
what  it  contains.  We  do  know,  however,  because  it  is  estab- 
lished in  the  evidence,  that  defendant  had,  before  this  order 
was  given,  received  a  portion  of  these  horses,  upon  paying 
the  price  agreed  to  be  paid  for  each  individual  horse.  The 
horses  were  sold  at  so  much  per  head,  and  it  is  a  fair  infer- 
ence that  if  he  received  100  in  this  way,  he  might  be 
able  to  receive  the  others.  But  whether  that  is  so  or  not, 
seems  to  me  not  to  be  the  question.  Defendant  had  got  the 
order,  and  that  is  all  the  agreement  calls  for ;  and  it  was  Just 
merely  a  matter  of  raising  money  to  get  that  order  honoured. 
Now,  aU  Charlotte  Twyford  is  interested  in  is  the  fact 
that  the  order  was  obtained.  Having  got  the  order,  it  was 
quite  immaterial  to  her  what  it  would  cost  defendant  or  any- 
body else  to  get  possession  of  those  60  head  of  horses  so  as  to 
make  the  delivery  to  Hugh  Twyford  contemplated  by  the 
agreement  in  question.  Defendant  practically  says,  ''  It 
would  cost  me  more  than  I  am  prepared  to  pay  to  get  that 
order  honoured.'^  Charlotte  Twyford  is  not  concerned  in 
that  question,  and  as  a  matter  of  fact  defendant  never  at- 
tempted to  get  the  horses  from  Hutchinson.  But,  assuming 
that  an  action  would  lie  against  defendant  for  breach  of  the 
covenant  to  obtain  the  horses  from  Hutchinson  and  deliver 
them  to  Hugh  Twyford,  the  measure  of  damages  would  be 
very  different  and  would  depend  on  different  considerations 
from  what  arise  on  considering  the  damages  in  this  action 
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as  launched.  The  horses  not  having  been  delivered  to  Twy- 
ford,  plaintiff  Charlotte  Tw}ford  cannot  be  called  upon  to 
assign  the  fanning  mills  and  interest  in  the  patent,  but^  at 
I  he  same  time,  the  covenants  being  interdependent,  defendant 
cannot  be  called  upon  to  assume  the  liability  on  the  promis- 
sory note  until  these  mills  and  patent  interests  are  so  trans- 
ferred to  him,  or  plaintiff  is  at  least  ready  and  willing  to  do 
so.  It  may  be  that  plaintiff  might  waive  the  matter  of  the 
delivery  of  the  horses  to  Hugh  Twyford  by  transferring  to 
defendant  the  fanning  mills  and  patent  interest,  or  offering 
to  do  so,  and  insist  upon  defendant  carrying  out  the  cove- 
nant relied  on  in  this  action,  but  I  am  of  opinion  that  in 
order  to  do  that  she  should,  in  some  way,  have  notified  de- 
fendant, before  the  action  was  brought,  that  she  was  pio- 
pared  to  waive  such  delivery  of  horses,  and  make  the  transfer 
irrespective  of  such  delivery.  She  has  not  done  anything  of 
the  sort,  so  far  as  the  evidence  discloses.  It  is  true  she  has 
asvserted  that  she  has  been  always  ready  and  willing  to  make 
tlie  transfer  of  the  mills  and  the  patent  interests,  but  defen- 
dant knew  nothing  of  that  before  the  action  was  brought. 

I  am,  therefore,  of  the  opinion  that  neither  of  the  plain- 
tiffs is  in  a  position  to  recover  in  this  action.  The  judgment 
of  the  trial  Judge  on  the  claim  should  be  reversed  and  judg- 
ment entered  in  the  Court  below  for  defendant  with  costs,  and 
plaintiffs  should  pay  the  costs  of  this  appeal. 

The  trial  Judge's  judgment  on  the  counterclaim  is  not 
appealed  against,  and  therefore  stands,  and  judgment  should 
be  entered  below  for  plaintiff  Charlotte  Tw7ford  on  the 
counterclaim  with  costs. 

HAkvEY,  J.,  gave  written  reasons  for  the  same  conclusion. 

Xewlands,  J.,  also  concurred. 

SiFTON,  C.J.,  dissented  for  reasons  given  in  writing.  He 
concurred  with  the-  trial  Judge  that  the  clauM'<  oT  tlie 
agreement  constituted  independent  agreements,  and  could  sec 
nothing  in  the  contract  or  in  the  evidence  to  cause  him  to 
disagree  with  the  trial  Judge,  fn  his  opinion,  the  judgment 
should  be  sustained  and  the  ap])cal  dismisi^ed. 
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NOBTH-WEST  TEBBITOBIES. 

(CAI.GART) 

» 

SiFTON,  C.J.  January  25th,  1906. 

CHAMBERS. 

KE  LATIMER. 

Extradition  —  Embezzlement  —  Identity  of  Accused  —  Extras 
diiabU  Offence — Evidence  of  Offence — Admissions — Busi- 
ness Books — Prima  Facie  Case, 

Application  by  the  State  of  Pennslyvania,  under  the  Ex- 
tradition Act,  for  a  warrant  for  the  extradition  of  William 
H.  Latimer,  charged  with  embezzlement  from  M.  B.  Kent 
and  others  of  the  sum  of  $185,800  at  the  city  of  Philadelphia, 
in  the  State  of  Penui^lyvania,  on  or  about  20th  March,  1905. 

James  Short,  for  the  State  of  Pennslyvania. 

W.  L.  Walsh,  K.C.,  M.  S.  McCarthy,  Calgary,  and  P.  J. 
Nolan,  Calgary,  for  W.  H.  Latimer. 

SiFTON,  C.J. : — In  this  ca^e,  as  has  been  mentioned  by 
the  counsel  on  both  sides,  there  are  necessan'  to  be  proved, 
or  shewn  to  the  satisfaction  of  the  Court,  5  different  matters. 

As  to  the  first  of  these,  the  identity  of  the  accused 
in  this  case,  by  the  admissions  of  counsel  as  well  as  the  evi- 
dence adduced,  it  is  clear  that  the  aecused  is  the  same  person 
against  whom,  as  manager  and  proprietor  of  the  Provident 
Investment  Bureau  in  Philadelphia,  indictments  were  found 
in  the  Courts  of  the  State  of  Pennsylvania,  and  that  he  is 
the  same  person  who  was  carrying  on  business  there  up  to- 
March  last,  and  that  he  has  been  in  the  city  of  Calgary,  in 
Alberta,  since  some  time  in  November  last,  before  th(»se  pro- 
ceedings were  instituted,  thus  bringing  him  within  the  juris- 
diction of  this  Court.  That  matter,  therefore,  is  out  of  con- 
sideration. 

As  regards  the  next  3  matters  to  be  proved,  that  is,  that 
the  offence  with  which  he  is  charged  is  one  under  the  criminal 
law  of  Canada^  that  it  is  covered  by  the  Extradition  Act,  and 

VOL.   III.   W.L.B.    MO.  1—6. 
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that  it  is  an  offence  in  the  State  of  Pennsylvania  and  the  city 
of  Philadelphia,  there  was  no  distinction  drawn  in  the  ad- 
dresses of  counsel  between  the  offence  charged  and  the  evi- 
dence adduced  in  support  of  that  charge,  which  are  very 
different  things.  So  far  as  the  offence  charged  is  concerned, 
with  which  only  we  have  to  do  in  connection  with  these  mat- 
ters, it  is  to  my  mind  perfectly  clear  that  the  offence  charged 
in  the  information  is  one  within  the  criminal  law  of  Canada, 
the  Extradition  Treaty,  and  the  criminal  law  of  the  State  of 
Pennsylvania,  which  brings  us  to  the  5th  point,  as  to  whether 
the  evidence  adduced  in  this  case  substantiates,  in  the  man- 
ner provided  by  statute,  the  charge  which  has  been  laid. 

In  considering  this  evidence,  I  have  entirely  eliminated 
for  the  purpose  of  my  decision  any  evidence  that  has  been 
adduced  in  regard  to  the  manner  in  which  this  company, 
carried  on  by  the  accused,  was  conducted,  except  as  the  same 
could  be  gathered  from  the  books  of  the  compajiy,  the  admis- 
sions of  the  accused,  and  the  cheques  that  were  found  in  the 
offices  of  the  company. 

In  considering  these  matters,  we  have  first  the  evidence 
of  the  admission  of  the  axicused  that  he  was  tJie  manager  and 
sole  proprietor  of  the  business  carried  on  under  the  name  of 
the  Provident  Investment  Bureau. 

We  have  the  fact  proved  by  the  books  of  the  company  that 
at  the  time  that  business  closed  in  March  last  there  was 
credited  to  the  clients  of  that  company,  as  set  forth  in  this 
charge,  the  sum  of  $185,800,  as  actual  'iash  received  from 
said  clients  by  accused;  that,  in  addition  to  that  sum,  there 
was  credited  to  those  same  persons  an  amount  which  has  not 
been  estimated  in  dollars,  but,  according  to  the  evidence,  must 
be  assumed  to  be  a  fairly  large  amount  of-  alleged  profits  upon 
thait  sum ;  the  books,  therefore,  according  to  themselves,  shew 
that  up  to  that  time  there  had  been  no  losses  incurred  by  or 
on  behalf  of  those  clients,  and  that  upon  that  date  there  was 
to  their  credit  the  sum  of  $185,800,  with  an  additional  sum 
credited  to  each  of  them  for  profits,  and  no  entries  in  their 
accounts  of  any  losses  against  them. 

So  far  as  the  evidence  in  connection  with  these  books  is 
concerned,  we  have  the  evidence  that  Mr.  Pershing  visited 
the  offices  of  the  company  upon  a  certain  day  in  March*  and 
found  the  offices  open  apparently  for  the  transaction  of  busi- 
ness, and  that  upon,  I  think,  the  next  day  he  went  again,  and 
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found  the  place  locked,  and  that  the  accused  did  not  return 
to  that  place  again,  but  left  the  State  of  Pennsylvania  and 
the  United  States,  and  that  the  books  that  were  then  upon 
that  second  occasion  found  in  the  oflBces  were  all  taken  poB-- 
session  of  by  Mr.  Pershing,  with  the  assistance  of  the  receiver 
in  the  case,  and  that  those  same  books,  with  the  exception  of 
one  cheque  book,  were  afterwards  handed  to  (the  witness 
Teague,  and  have  since  remained  in  his  possession,  and  are 
produced  here. 

Whether  these  constituted  all  the  books  of  the  company  or 
not,  is,  in  my  estimation,  immaterial.  They  do  constitute  a 
clear  and  continuous  record  of  the  transactions  with  which 
they  purport  to  deal.  They  shew  where  the  money  came  from, 
and  that  it  was  credited  to  the  various  parties,  so  that,  al- 
though there  might  have  been  other  numerous  customers^ 
ledgers  dealing  with  other  customers,  or  with  those  customers 
prior  to  the  date  of  these  books,  it  would  be  immaterial,  so 
far  as  the  evidence  shewn  by  these  books,  which  are  perfect  in 
themselves,  is  concerned.  These  books  shew  a  continuous 
record  of  transactions,  and  that  there  was  in  the  hands  of  the 
Provident  Investment  Bureau,  of  which  the  accused  was  the 
proprietor,  upon  this  date  in  March,  the  sum  of  $185,800,  the 
property  of  the  persons  mentioned  in  this  charge. 

Now,  as  to  the  evidence  necessary  to  be  given  to  shew 
whether  this  amount  of  money,  or  any  portion  of  it,  was  con- 
verted by  the  accused  to  his  own  use  or  for  others,  we  have 
in  regard  to  this  the  evidence  drawn  from  those  same  books, 
and  which  I  consider  is  properly  evidence  against  him,  the 
fact  that  a  sum  in  the  neighbourhood  of  $40,000  was  chequed 
oujt  to  himsqlf  individually,  and  that  an  additional  sum  of 
more  than  $40,000  was  chequed  out  to  an  employee  of  his 
own  company — one  M.  B.  Emerson,  a  bookkeeper — ^without 
any  explanations,  constituting  a  very  large  proportion  of  the 
property  of  those  persons  mentioned  in  this  information. 

We  have  the  additional  fact  that  he  closed  business  in  the 
month  of  March,  with  a  credit  to  these  individuals  of  $185,- 
800,  and  lelt  the  country,  leaving  assets  of  the  company,  or 
of  himself  individually,  consisting  only  of  the  sum  of  $3,500. 

This  constitutes  the  evidence  that  has  been  adduced  before 
this  Court;  and  the  question  then  arises  as  to  my  duty  in  the 
circumstances  as  shewn  by  this  evidence.  As  has  been  stated, 
this  is  in  no  manner  a  trial  of  the  accused.  He  may  be  in- 
nocent or  guilty  of  the  oflPence  of  which  he  is  charged.     The 
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duty  that  is  laid  upon  me  is  to  consider  whether  the  evidence 
that  has  been  adduced,  in  the  absence  of  contradiction,  would 
be  such  as  to  justify  a  magistrate  in  a  similar  case  under  our 
law  in  committing  him  for  the  purpose  of  standing  his  trial. 
Practically  it  amounts  to  the  same  thing  as  if  in  a  trial  with 
a  Judge  and  jury,  there  was  such  evidence  that  the  Judge 
would  not  be  justified  in  withdrawing  the  case  from  the  jury. 

Upon  that  basis  I  can  come  to  no  other  conclusion  than 
that  a  magistrate  sitting  upon  this  case  would  not  be  justified 
in  dismissing  it,  but  that  it  would  be  his  duty  to  send  the  ca*^ 
for  trial  to  a  higher  Court.  Therefore,  my  duty  becomes 
plain  in  connection  with  this  case  to  commit  the  accused  for 
extradition;  and  1  so  commit  him  to  the  Royal  North-West 
Mounted  Police  Barracks  at  Calgary,  from  which  he  will  not 
be  surrendered  before  the  expiration  of  15  days,  and  during 
that  time  he  will  have  the  right  to  apply  for  habeas  corpus, 
taking  such  proceedings  as  he  may  be  advised. 


NORTH- WEST  TEBEITOSIES. 

(NORTHERN  ALBERTA.) 

Scott,  J.  January  ^Tth,  1905. 

TRIAL. 

BERRY  V.  SCOTT. 

Vendor  and  Purchaser — Contract  for  Sah  of  Land — Specific 
Performance  —  Statute  of  Frauds  —  Memorandum  in 
Writing — Insufficiency — Part  Performance  —  Possession 
— Improvements, 

Action  for  specific  performance  of  a  contract  for  the  sale 
of  land. 

J.  E.  Wallbridge,  Edmonton,  for  plaintiff. 

I.  S.  Cowan,  Edmonton,  for  defendant. 

Scott,  J. :— Plaintiff  alleges  that  on  17th  March,  1902, 
defendant  agreed  to  sell  certain  lands  to  him  for  tbe  price  of 
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$0.50  per  acre,  as  set  forth  in  a  memoraadum  of  agreement 
signed  by  defendant.  He  also  alleges  that  defendant  is  not 
the  registered  owner  of  the  lands,  but  was  in  possession  of 
same  as  equitable  owner  under  an  agreement  of  sale  from 
the  Canadian  Pacific  Railway  Company^  and  that  plaintiff 
agreed  and  was  willing  to  accept  an  assignment  of  that  agree- 
ment, and  to  assume  as  part  of  the  price  the  payment  of  all 
moneys  remaining  due  to  the  company. 

Defendant,  among  other  defences,  relies  upon  the  Statute 
of  Frauds. 

The  memorandum  relied  upon  by  plaintiff  as  an  agree- 
ment, and  the  only  memorandum  relating  to  the  transaction 
which  was  signed  by  defendant,  is  as  follows: — 

"March  17th,   1902. 

"Beceived  from  Will  Berry  fifty  dollars  to  apply  on 
equity  on  Canadian  Pacific  B.  Co.  land  S.  E.  ^-sec.  15 — Twp. 
45 — Bange  24 — W.  4th  Meridian,  at  $5.50  per  acre.  M.  E. 
Scott." 

I  think  it  may  be  open  to  question  whether  the  memor- 
andum constitutes  an  agreement  on  the  part  of  defendant  to 
sell  her  interest  in  the  land.  It  does  not  contain  any  state- 
ment that  she  sells  or  agrees  to  sell.  It  merely  states  that 
she  has  received  a  certain  sum  on  her  equity,  and  does  not 
state  the  purpose  or  object  of  the  payment. 

But,  apart  from  that  question,  I  am  of  opinion  that  it 
does  not  shew  an  agreement  to  sell  upon  the  terms  alleged 
by  plaintiff,  viz.,  that  the  amount  due  to  the  company  is  to 
be  deducted  from  the  named  price  of  $5.50  per  acre.  As^ 
suming  that  it  shews  that  tliere  was  a  sale  at  the  named  price, 
I  think  it  must  be  taken  to  shew  a  sale,  not  of  the  whole 
estate  in  the  land,  but  merely  of  defendant's  interest  or 
equity  therein  at  that  price,  and  that  therefore  plaintiff  is 
not,  as  he  claims  to  be,  entitled  to  deduct  from  that  price 
the  sum  necessary  to  enable  him  to  acquire  the  whole  estate. 

It  was  contended  on  the  part  of  plaintiff  that  the  fact 
that  a  sum  per  acre  was  stated  indicates  that  the  whole  estate 
in  the  land  was  intended  to  be  conveyed.  1  cannot  view  it 
in  that  light. 

It  may  be  that  the  reason  that  the  price  was  so  stated 
was  that  the  parties  were  in  doubt  as  to  the  actual  area  of 
the  land,  but,  even  if  that  were  not  the  case,  I  cannot  see 
that  the  use  of  the  words  "at  $5.50  per  acre"  are  indicative 
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of  an  intention  different  from  what  might  be  inferred  from 
the  use  of  the  words  "  at  $880/' 

Plaintiff  alleges  that  he  has  been  in  pc^session  of  the 
lands  since  the  making  of  the  agreement,  and  has  made  im- 
provements thereon. 

The  evidence  shews  that  at  the  date  of  the  alleged  sale 
the  lands  were  not  enclosed  and  were  unimproved,  and  that  the 
only  improvement  made  by  plaintiff  thereon  was  three  days' 
work  done  by  him  thereon  in  breaking  and  clearing  brush. 
It  is  not  shewn  that  defendant  was  aware  of  this  work  having 
been  done,  but,  even  if  she  had  been  aware  of  it,  there  was 
not  such  part  performance  by  plaintiff  as  would  take  the  con- 
tract out  of  the  statute. 

I  dismiss  the  action  with  costs. 


HOBTH-WEST  TESBITOBIES. 

(HORTHERN  AIAEBTA.) 

Scott,  J.  January  29th,  1900. 

CHAMBERS. 

CUTHBERTSOX  v.  CANADA  BADIATOR  CO. 

Writ  of  Summons — Service  out  of  Jurisdiction — Cau^e  of 
Action — Breaches  of  Contract — Delivery  of  Goods — Place 
of  Delivery. 

Application  by  defendants  to  set  aside  an  order  made  by 
Harvey,  J.,  on  3rd  February,  1905,  allowing  plaintiffs  to 
issue  a  writ  of  summons  for  service  out  of  the  jurisdiction, 
the  grounds  of  the  application  being  that  the  action  was  not 
one  in  which  a  writ  for  service  out  of  the  jurisdiction  should 
have  been  issued. 

0.  M.  Biggar,  Edmonton,  for  applicants. 

J.  C.  F.  Bown,  Edmonton,  for  plaintiffs. 

Scott,  J.: — Plaintiffs  reside  and  carry  on  business  at 
Edmonton;  the  defendant  company  carries  on  business  at 
Port  Hope,  Ontario. 


CUTHBERTSOX  v.  CANADA  RADIATOR  CO,  S7 

Plaintififs  allege  that  in  or  about  August,  1903,  defendants 
agreed  to  ship  and  deliver  to  them  at  Edmonton  not  later 
than  September,  1903,  a  car  load  of  goods,  consisting  of  3 
furnaces  and  boilers  and  radiators,  pipes,  &c.,  and  that  in 
or  about  October,  1903,  defendants  further  agreed  with  plain- 
tiffs at  Edmonton  to  supply  with  all  reasonable  despatch  an 
1,800  foot  steam  furnace  to  be  installed  by  plaintiffs  in  a  cer- 
tain building  known  as  the  ^"  Chisholm  Block,"  and  that  de- 
fendants agreed  that  such  boiler  would  adequately  heat  said 
building. 

The  breaches  complained  of  are  that  defendants  neglected 
and  omitted  to  ship  the  3  furnaces  in  the  car  under  the  first 
mentioned  agreement,  that  there  was  delay  in  the  shipment 
of  the  goods  contained  in  the  car,  and  that  the  furnace  sup- 
plied by  the  defendant  company  for  the  Chisholm  Block  was 
not  in  accord  with  the  warranty. 

The  evidence  is  conflicting  as  to  the  terms  of  the  contract 
respecting  place  of  delivery  of  the  first  car  load.  One  Grif- 
fith, a  traveller  for  defendants,  states  that  he  took  the  orders 
for  the  goods  in  question;  that  the  terms  were  f.o.b.  Port 
Hope;  that  plaintiffs  took  delivery  of  them  there,  and  paid 
the  freight  on  them  from  there;  and  that  the  price  was  pay- 
able there.  On  the  other  hand,  plaintiff  Cuthbertson  states 
that  the  goods  were  ordered  from  defendants  through  one 
Maguire  of  Edmonton,  who  was  acting  as  the  company's  local 
agent :  that  the  first  car  load  was  consigned  to  Maguire,  and 
upon  its  arrival  here  he  transferred  the  bill  of  lading  to  plain- 
tiffs, who  took  deliver}'  from  the  railway  company,  and  paid 
the  freight.  Cuthbertson  admits  that  the  boiler  for  the  Chis- 
holm Block  was  shipped  from  Port  Hope  to  plaintiffs,  who 
paid  the  freight  thereon. 

So  far  as  appears  on  the  present  application,  the  price  of 
the  first  car  load  was  paid  by  plaintiffs  to  Maguire  at  Edmon- 
ton, and  that  of  the  other  goods  by  drafts  of  defendants  upon 
plaintiffs  at  Edmonton. 

If  the  first  car  load  was  sold  by  McGuire  and  not  by  Grif- 
fith, there  is  nothing  to  shew  the  terms  agreed  upon  as  to 
place  of  delivery.  The  fact  that  the  goods  were  delivered  to 
plaintiffs  here  points  to  the  conclusion  that  the  agreement 
was  to  deliver  here.  If  that  were  the  case,  I  think  this  Court 
would  have  jurisdiction  in  an  action  for  non-delivery,  not- 
withstanding the  fact  that  plaintiffs  were  to  pay  the  freight 
in  addition  to  th 
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As  I  am  unable  to  determine  upon  the  material  before  me  ^ 

that  defendants  were  not  bound  to  deliver  the  first  car  load  -^, 

at  Edmonton,  the  application  will  be  refused  as  to  the  claim  .  .  •  -  -, 
in  respect  of  it,  viz.,  the  claim  under  the  3rd  and  4th  para- 
graphs of  the  statement  of  claim.                                                      "         ^  ., 

As  to  the  claim  in  respect  of  the  steam  boiler  for  the  Chis-  .,  i 

holm   block,   plaintiff   Cuthbertson   admits   that  defendants  .  ^.  <• 
were  to  ship  it  at  Port  Hope  to  plaintiffs  at  Edmonton.     It 

is  clear  that  this  is  not  a  contract  to  deliver  at  Edmonton,  ••*•  - 1 

and  that  defendants  would  fulfil  their  contract  by  shipping  -.  y  i 

at  Port  Hope ;  and  that  upon  such  a  contract  this  Court  would  "^  i 

not  have  jurisdiction.     See  Hamlyn  v.  Gremshell,  6  Times  '  •  /.j 

L.  B.  225,  274;  Parker  v.  Schiller,  17    Times   L.    R.  29»;  ^i  r 

Wancke  v.  Wingren,  58  L.  J.  Q.  B.  519.  .  ..  , 

Barrow  v.  Myers,  4  Times  L.  R.  441,  jited  by  counsel  for  ^••^-i 

plaintiffs,  seems  to  hold  to  the  contrar}%  but  it  has  been  prac-  -•  - 

tically  overruled  by  the  decision  of  the  Court  of  Appeal  in  ^  *  ^ii 

Hamlyn  v.  Gremshell.  -it  ** 

The  claim  in  I'espect  of  the  steam  boiler  for  the  Chisholm  "^  ■  • 

Block,  viz.,  the  claim  under  the  5th  paragraph  of  the  state-  - 
ment  of  claim,  will  therefore  be  struck  out. 

Costs  of  the  application  to  be  costs  to  defendants  in  any  :-^  [ 

event  on  final  taxation.  v. >. 

:^^< 

DAWSON    POLICE   COURT.  ^^ 

REX  V.  PINKIERT.  ^ 

Master  and  Servant — Masters  and  Servants  Ordinance — Non- 
payment of  Wages — Complaint  Heard    hy   Magistrate —  ^ 
Failure  to  Establish  Relationship, 

Complaint  of  Richard  M.  Brown  of  non-payment  of  wages  t 

by  Harry'  Pinkiert,  under  the  Masters  and  Servants  Ordi- 
nance. 

J.  A.  Clarke,  for  complainant. 

H.  Bleeker,  for  defendant. 


YTJKOH  TERRITORY. 

DuGAS,  J.  December  28th,  1905. 


KBX  P.  nSKIKHT.  **^ 

J      (acting    Hu.    "•-K-tral.,  :-<;'n>pi«i";j; 

t-^id  to  protect  him  ';«--\:;";:i  ^'i;:  :;npiain. 

:.r:^.i  to  have  been  "'""^'l.'^^-'^f'i  ":,;„'   Ma^tei  and 

.    -.- work  at  $12.50  ft  «lay. 

^  pn>of  tnade  by  eotnp.aina.t  -^^^  t-;- ^I'^.^^I 
3^t  Wy  asked  h.m  »«  P'^;*'  ,V       .n.U     acni.-n.  and 
,:,,.«ed  attack  upon  h.m.       '"^  J ,"  j  ,h,  ,„^,  with  the 
.:  were  to  adjudicate  upon  tj«  ™^  '  j;/  jj,„,„  j,  „„  hiring 
fT^ce  before  me,  1  wouhl  ^  «"."«'        j    ;     j  think 
:.:.en  as  alleged  by  the  eompiaman^.  but   ^  .t     .^^  .^  ^^^^ 
:^  I  have  no  juriBdtctjon  -  ^J-^',- J  /.ainary  relation 
:::itract  as  alleged  by  *^«  ^'''"P'7"  .:,,.,,,,.  whi.ii  nnyH,  it  m 
:.f  ™«ter  and  ^^-'^V^l'-'^j^^i    "o    jJ^mal  .>rvi<c  "hall 
:n«,  that  "every  contract  ^.  ^!%^y'J^^^,^"  whi.-h  givc^ 
^siibject  to  the  provision,  f  t^m  Onl.na 
inrisdiction  to  the  juntice  of  the  peace. 

*  ncr  to  «ec.  2,  it  is  seen  th"at  "  any  F^o"^ 
But,  on  referring  ,to^  ^^^^^^  ^  ^^^^^^  journeyman,  ftp- 
engaged,  bound,  or  ^^^^^  ^^  otherwise  howsoever,  guilty  ol 
prentice,  servant,  ^^ggntjng  himself  by  day  or  night  without 
dmukramess  or  ^^  service  or  employment  or  of  refusing 
leave  from  ^'^/  Jform  his  just  duties  or  to  obey  the  lawful 
or  neglecting  xoF-^^^  ^^  ^^  dissipating  his  employer's 
commands  oi  nis  deemed  guilty  of  a  violation  of  his 

P-«P«^yff?''lt  is  cetthaT  the' nature  of  the  contract 
contract,"  etc  "  '«  ^"*;  J  ^^^^^  not  subject  him  to  the 
alleged  by  the  ~»P  -^t>n  ?or  any  negligence  thereunder 

n'^tJatTe^for   lis  rXtion  with  the  defendant  would  not 

S'thTconUplated  by  this  ordinance. 

-rr^Je^r^-hfwoTmttL"^^^ 
i^jd^^tTa^rTtnri^^^^^^^^ 

U-  the  power  of  controU  ng  Jejoric,^^^  ^^^  ^^^  ^^^^ 
engaged'  not  oriy  -^^"^  ^^^^^^^  ,,,,t  the  premises  of  his 
i^  in  h«  ^r.^'^'hT^fto  hi«  d"^^^''"  "^^  control  therein, 
^"jT'is'^enSnTlilble  to  be  dismissed."  '  See  Bouv.er. 
'ittcXy"  Master  and  servant." 
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In  Sadler  v.  Henlock,  24  L.  J.  Q.  B.  138,  it  is  said :  ''  Tlie 
real  test  as  to  relationfi  between  master  and  servant  is  whether 
the  employer  has  any  control  over  the  person  employed/' 

It  is  evident  that  the  complainant  does  not  fall  under  that 
definition  of  the  relation  between  master  and  servant.  He 
was  not  in  the  actual  service  of  the  defendant ;  could  not  be 
controlled  by  him ;  he  was  not  engaged  by  the  day  nor  by  the 
month;  and,  if  he  has  a  claim,  it  is  only  for  the  quantum 
meruit  of  the  services  rendered,  over  which  this  Court  has . 
no  jurisdiction.  The  complaint  is  therefore  dismissed  on 
that  account,  with  costs. 


TXTEON  TEBBITOBT. 

Macaulay,  J.  January  23rd,  1906. 

TRIAL. 

CANADIAN  BANK  OF  COMMERCE  v.  McDONALD. 

Mortgage  —  Collateral  Security  —  Validity— BanJc— Future 
Advances — Bank  Act — Consideration  Partly  Illegal — 
Right  to  Recover  for  Money  Lent  —  Amendment  —  Ac- 
count — Appropriation  of  Payments — Interest — Pass  Book 
— Monthly  Receipts — Settled  Account — Estoppel — Reci^ 
tal — Misrepresentations — Duress — Collateral  Agreement 
— Usurious  Rates  of  Interest  —  Voluntary  Payment — 
Rates  Charged  by  Bank  without  Assent  of  Customer — 
Reduction  of  Rate — Interest  on  Moneys  Deposited  in  Cur- 
rent Account — Oral  Contract — Deposit  of  Gold  Dust — 
Assay  Value — Bank  Charges — Guaranty — Continuing  In- 
strument— Mistake — Negligence — Pleading  —  Credit  for 
Moneys  Transferred  to  Bank, 

Action  by  the  Canadian  Bank  of  Commerce  and  Donald 
Alexander  Cameron,  as  trustee  for  the  bank,  against  the  de- 
fendant Alexander  McDonald  on  two  mortgages,  one  a  land 
mortgage  and  the  other  a  chattel  mortgage,  both  dated  25th 
August,  1903,  and  against  the  defendant  William  S.  Kelly 
as  a  purchaser  of  one  of  the  properties  mentioned  in  the  mort- 
gage, to  recover  a  balance  of  $67,212.63,  together  with  inter- 
est.    The  plaintiffs  claimed  judgment  for  that  sum;  payment 
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thereof,  or,  in  default,  sale  and  foreclosure;  possession  of  the 
property;  a  receiver;  and  the  costs  of  the  action. 

0.  H.  Clark,  K.C.,  and  F.  J.  Stacpoole,  for  plaintiffs. 

Auguste  Noel,  for  defendants. 

Defendant  Kelly  filed  no  defence. 

Macau  LAY,  J.: — The  mortgages  were  taken  on  the  above 
date  upon  the  real  estate  mentioned  therein,  also  the  goods 
and  chattels  and  mineral  claims  mentioned  in  the  said  mort- 
gages, Sis  collateral  security  to  secure  the  feum  of  $174,192.64 
due  the  bank,  together  with  interest  thereon  at  the  rate  of 
12  per  c^nt.  per  annum  until  paid,  to  be  paid  on  or  before 
27th  August,  1903. 

The  consideration  for  the  mortgages  was  made  up  as  fol- 
lows:— To  secure  a  promissory  note  dated  30th  June,  1903, 
payable  on  demand,  for  the  sum  of  $37,876.25,  in  favour  of 
the  bank;  an  overdraft  on  account  of  defendant  McDonald 
with  the  bank,  amounting  to  $92,174.72 ;  a  guaranty  of  de- 
fendant McDonald,  on  account  of  Doherty,  Stiles,  &  Doherty, 
with  the  bank,  to  tiie  extent  of  $16,000,  upon  which  there  was 
due  at  the  time  of  the  making  of  the  mortgages  the  sum  of 
$15^000 ;  and  a  guaranty  of  defendant  McDonald,  on  account 
of  the  McDonald  Trading  Company,  with  the  bank,  to  the 
extent  of  $35,000,  upon  which  tliere  was  due  at  the  date 
of  the  making  of  the  mortgages  the  sum  of  $29,141.57. 

The  defendant  McDonald,  in  his  statement  of  defence, 
admits  the  making  of  the  mortgages,  but  denies  that  he  was 
indebted  to  plaintiffs  at  that  time  or  since  in  the  sum  of 
$174,192.54,  or  any  other  sum,  and  says  that  the  mortgages 
were  illegal  and  void  as  being  in  contravention  of  the  Bank 
Act,  He  further  pleads  that  the  mortgages  have  been  paid 
in  full;  that  the  rate  of  interest  provided  to  be  paid  by  the 
mortgages  was  and  is  illegal  and  in  excess  of  the  rate  which 
the  bank,  or  the  plaintiff  Cameron  as  trustee  therefor,  was 
or  is  entitled  to  stipulate  for,  take,  reserve,  exact,  receive, 
or  recover  under  the  Bank  Act ;  and  that  therefore  the  mort- 
gages are  illegal  and  void  as  being  in  contravention  of  the 
Bank  Act  of  Canada. 

The  defendant  McDonald  denies  that  there  was  anything 
due  to  the  bank  on  the  Doherty,  Stiles,  &  Doherty  guaranty 
on  the  date  of  the  making  of  the  mortgages ;  denies  that  he 
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ever  made  a  guaranty  ou  account  of  the  McDonald  Trading 
Company  with  the  bank,  to  the  extent  of  $35,000,  or  any  other 
sum;  and  denies  that  there  was  due  on  any  such  guaranty,  on 
25th  August,  1903,  or  at  any  other  time,  tiie  sum  of 
$29,141.57,  or  any  other  sum.  The  defendant  says  that  the 
alleged  guaranty  on  account  of  the  McDonald  Trading  Com- 
pany was  not  in  writing;  that  there  was  no  consideration 
therefor,  and  the  4th  section  of  the  Statute  of  Frauds  has  not 
been  complied  with;  and  further  says  that  before  the  com- 
mencement of  this  action  the  McDonald  Trading  Company 
fully  paid  the  bank  all  moneys  owing  by  them  to  the  bank. 

The  defendant  further  pleads  that  the  rate  of  interest 
alleged  to  be  payable  under  or  in  respect  of  the  alleged 
promissory  note,  overdraft,  and  guaranties,  and  each  of  them, 
is  illegal  and  in  excess  of  the  rate  which  the  bank,  or  the 
plaintiff  Cameron  as  trustee  therefor,  was  or  is  entitled  to 
stipulate  for,  take,  reserve,  exact,  receive,  or  recover  under 
the  Bank  Act. 

The  defendant  also  alleges  fraud,  misrepresentation,  and 
duress  on  the  part  of  the  plaintiffs,  and  alleges  that  large 
quantities  of  gold  dust  were  taken  by  the  bank  from  the  de- 
fendant McDonald  and  were  not  properly  accounted  for;  and, 
by  way  of  counterclaim,  asks  that  the  mortgages  be  delivered 
up  to  be  cancelled ;  the  assignments  and  securities  in  the  hands 
of  the  bank  delivered  to  the  defendant;  that  a  full  and  com- 
plete account  of  all  transactions  and  dealings  between  the 
bank  and  the  plaintiff  Cameron,  as  manager  and  trustee' 
therefor,  and  the  defendant,  be  taken;  that  in  such  account 
no  higher  rate  of  interest  be  allowed  than  is  allowed  by  the 
Bank  Act;  and  that  it  be  declared  that  the  mortgages  are 
void  as  being  in  contravention  of  the  Bank  Act. 

It  was  argued  by  counsel  for  plaintiffs  that  defendant 
could  not  urge  as  a  defence  that  the  mortgages  were  void  by 
reason  of  being  given  to  secure  future  advances,  in  contra- 
vention of  the  Bank  Act,  because  he  has  not  pleaded  the  Bank 
Act  as  a  defence  in  this  action;  that  he  simply  pleads  that 
the  mortgages  were  taken  for  a  greater  amount  than  was  due 
at  that  time,  which  is  not  in  contravention,  of  the  provisions 
of  the  Bank  Act.  Paragraph  5  of  the  statement  of  defence 
clearly  raises  the  issue,  in  my  opinion,  and  it  is  also  raised 
m  the  counterclaim.  The  defendant  in  paragraph  5  of  his 
statement  of  defence  pleads  that  the  mortgages  are  illegal 
and  void  as  being  in  contravention  of  the  Bank  Act. 
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I  am  of  opinion  that  the  defendant  clearly  sets  up  the 
Bank  *Act  as  a  defence  to  this  action,  and  I  will  now  consider 
whether  or  not  the  mortgages  were  made  in  contravention 
of  the  Act. 

Section  45  of  R.  S.  C.  1886  ch.  120  provides  as  follows: 
*•  The  bank  shall  not,  either  directly  or  indirectly,  lend  money 
or  make  advances  upon  the  security,  mortgage,  or  hypothe- 
cation of  any  lands  or  tenements,"  etc.;  and  sec.  fU  of  the 
Bank  Act  of  1890  contains  a  similar  provision.  So  far  as 
the  mortgages  were  taken  to  secure  the  amount  due  under 
the  promissory  note  of  $37,876.25,  the  amount  due  on  the 
overdraft  of  $92,174.72,  and  the  amount  of  the  Doherty, 
Stiles,  &  Doherty  guaranty  of  $15,000,  those  were  clearly 
past  advances,  and  the  bank  were  entitled  to  have  taken  the 
mortgages  to  secure  those  amounts. 

In  regard  to  the  McDonald  Trading  Company  guaranty, 
the  evidence  shews  that  at  the  time  instructions  were  given 
for  the  mortgages  there  was  due  by  the  ilcDonald  Trading 
Company  on  its  guaranty  $4,141.57.  Mr.  Cormack,  who  was 
the  bookkeeper  for  Mr.  McDonald,  and  who  transacted  moei 
of  his  business  for  him,  under  power  of,  attorney,  was  also 
a  member  of  the  McDonald  Trading  Comp»iny.  The  evidence 
shews  that  this  company  had  made,  or  were  making,  pur- 
chases of  goods  to  be  shipped  into  Dawson  in  the  regular 
course  of  business,  and  that  they  would  require  advances  to 
meet  the  drafts  that  would  be  drawn  on  them  for  the  pay- 
ment of  those  goods,  or  letters  of  credit,  with  which  to  make 
the  payments. 

On  the  evening  before  the  mortgages  were  signed,  at 
about  8  o'clock,  by  an  arrangement  made  between  Mr.  Cor- 
mack and  Mr.  Cameron,  the  manager  of  the  bank,  Cor- 
mack drew  a  cheque  for  $25,000,  which  was  charged  in 
the  books  of  the  bank  against  the  McDonald  Trading  Com- 
pany's account,  and  was  credited  to  the  McDonald  Trading 
Company  in  a  letter  of  credit  account.  The  evidence  shews 
that  the  credit  remained  for  some  weeks  in  the  McDonald 
Trading  Company  letter  of  credit  account,  and  was  afterwards 
transferred  and  credited  to  the  McDonald  Trading  Com- 
pany's regular  account. 

It  is  contended  by  the  counsel  for  the  defendant  that 
this  amount  of  $25,000  was  for  a  present  advance  made  to 
the  McDonald  Trading  Company  at  the  time  of  the  taking 
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of  the  mortgages,  and  that  consequently  the  whole  mortgage 
was  ill^al  and  void  as  being  in  contravention  of  the  Bank 
Act.  Counsel  for  the  plaintiffs  argued  that  the  moment  the 
money  was  placed  to  the  credit  of  the  McDonald  Trading 
(Company  it  was  theirs  to  dispose  of  as  they  saw  fit,  and  that 
the  advance  had  actually  been  made  prior  to  the  taking  of  the 
mortgages,  and  consequently  was  a  past  advance  and  could 
not  affect  the  validity  of  the  mortgages. 

This  matter  has  presented  considerable  diiriculty  to  me, 
and  I  have  weighed  it  very  carefully  and  can  come  to  no 
other  conclusion  than  that  this  $25,000  would  not  have  been 
advanced  had  it  not  been  for  the  security  of  the  mortgages. 
No  matter  how  I  may  view  it,  I  am  always  forced  back  to 
the  same  conclusion,  that  it  was  actually  a  present  advance, 
and  not  a  past  advance,  as  contended  by  the  plaintiffs.  True, 
it  was  stated  that  it  was  advanced  during  the  bank  hours  of 
the  day  previous  to  the  signing  of  the  mortgages;  that  in  this 
country,  during  the  summer  months,  the  bank  day  is  not 
closed  at  3  o'clock  in  the  afternoon,  as  is  the  usual  custom 
with  Canadian  banks,  but  the  bank  is  open  for  business  until, 
many  times,  late  in  the  evening.  Even  if  this  advance  had 
been  made  before  3  in  the  afternoon,  I  could  come  to  no 
other  conclusion  than  the  one  I  have  arrived  at,  that  it  was 
one  and  the  same  transaction  with  the  giving  of  the  mort^ 
gages,  and  that  so  far  as  the  $25,000  is  concerned  it  must  be 
considered  a  present  advance  and  in  contravention  of  the 
Bank  Act  of  Canada.     .    .     . 

[Eeference  to  Bank  of  Toronto  v.  Perkins,  8  S.  C.  E.  at 
pp.  615,  616.] 

No  doubt,  in  this  case  the  whole  of  the  consideration,  with 
the  exception  of  this  $25,000,  would  be  a  valid  consideration 
under  the  Bank  Act,  and,  moreover,  the  evidence  shews  that 
before  the  commencement  of  this  action  the  McDonald  Trad- 
ing Company  had  repaid  all  this  indebtedness,  as  the  bank 
are  only  now  suing  for  some  $800  and  odd  on  the  McDonald 
Trading  Company  guaranty,  and  clearly,  at  the  time  of  the 
making  of  the  mortgages,  there  was  a  past  indebtedness  of 
over  $4,000  on  this  guaranty.     .     .     . 

[Reference  to  National  Bank  of  Australia  v.  Cherry,  L. 
R.  3  P.  C.  299.] 

In  this  case,  undoubtedly,  the  contract  to  lend  the  money 
was  good,  but  it  was  ultra  vires  of  the  bank  (if  I  am  right 
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ill  the  conclusions  I  have  arrived  at,  that  the  $25,000  was 
a  present  advance)  to  take  the  mortgages  as  security  for  that 
much  of  the  advance. 

Many  cases  were  cited  by  defendant's  counsel  to  shew 
that  if  any  part  of  the  consideration  for  an  agreement  is 
ill^al  the  agreement  is  wholly  illegal  and  void  as  a  contract. 
.  .  .  [Reference  to  Featherstone  v.  Hutchison,  6  Ruling 
Cases  326;  Kearney  v.  Whitehaven  Co.,  [1893]  1  Q.  B.  700; 
Jones  V.  Waite,  5  Bing.  N.  C.  341.] 

There  is  no  doubt  that  in  this  case  the  consideration  in 
itself  would  be  legal,  but  it  is  ultra  vires  of  the  bank  under 
the  Bank  Act  to  take  a  mortgage  for  a  present  consideration. 

I  am  in  considerable  doubt  as  to  what  conclusion  I  should 
come  to  upon  this  point,  but  there  is  no  doubt  that,  no  mat- 
ter how  I  may  view  the  mortgages  as  a  security,  the  plain- 
tiffs are  entitled  to  bring  an  action  for  the  money  lent.  The 
bank  were  within  their  rights  in  lending  the  money,  and, 
whether  or  not  the  securities  they  took  for  the  advances  are 
invalid  under  the  provisions  of  the  Bank  Act,  the  debt  would 
still  remain,  and  the  bank  would  have  a  perfect  right  to 
bring  an  action  for  the  recovery  of  the  money  under  the 
promise  to  pay. 

In  this  case  the  evidence  shews  that  a  receiver  was  ap- 
pointed, and  that  since  the  commencement  of  this. action  he 
has  received  a  sufficient  amount  of  money  to  satisfy  the  bal- 
ance due  on  the  mortgages,  or,  at  any  rate,  nearly  that 
amount,  so  that  in  any  event  if  judgment  were  obtained  upon 
the  mortgages  there  would  be  no  occasion  for  a  foreclosure  or 
sale  of  the  property. 

Rolland  v.  La  Caisse  D'Economie  de  Notre  Dame  de 
Quebec,  24  S.  C.  R.  at  p.  405,  and  National  Bank  of  Aus- 
tralia V.  Cherry,  L.  R.  3  P.  C.  299,  are  strong  authorities  in 
support  of  the  statement  that  the  bank  have  a  right  to  sue, 
in  any  event,  for  the  money  lent.     .     .     . 

Upon  the  pleadings  plaintiffs  ask  for  foreclosure  and  sale 
and  for  a  personal  judgment  on  the  covenants.  In  their 
statement  of  claim  plaintiffs  recite  the  covenant  for  repay- 
ment of  the  mortgages,  and,  in  clause  (a)  of  their  prayer, 
ask  for  "payment  of  the  said  sum  of  $67,212.63,  together 
with  interest  thereon  at  the  rate  of  7  per  cent,  per  annum 
from  date  hereof  until  judgment."  This  may  be  a  sufficient 
pleading  to  enable  plaintiffs  to  recover  under  the  covenant 
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contained  in  the  mortgage,  but,  if  necessary,  1  will  amend 
the  pleadings  by  adding  to  clause  (a),  after  the  word  ^'  judg- 
ment," the  words  "'  under  the  covenants  contained  in  the  said 
mortgage."  I  clearly  have  the  right  to  make  such  an  amend- 
ment under  our  Rule  188,*  which  provides  that  "  the  Court 
or  a  Judge  may  at  any  time,  and  on  such  terms  as  to  costs 
or  otherwise  as  the  Court  or  Judge  thinks  just,  amend  any 
defect  or  error  in  any  pleadings,  and  all  necessary  amend- 
ments shall  be  made  for  the  purpose  of  determining  the  ques- 
tion or  issue  raised  by  or  pending  on  the  pleadings;"  and 
on  the  authority  of  St.  Louis  v.  McRae,  decided  in  our  own 
Court  en  banc.  .  .  .  I  am  satisfied  that  all  the  evidence 
that  could  be  submitted  in  this  case  has  already  been  sub- 
mitted to  the  Court,  to  decide  the  matters  in  question  between 
the  parties ;  and,  while  therefore  not  deciding  whether  or  not 
the  mortgages  are  good  pro  tanto  where  they  were  given  as  a 
security  for  the  past  advances,  that  point,  in  my  view,  not 
being  necessar}'  for  me  to  fonn  a  conclusion  upon,  owing  to 
the  circumstances  affecting  this  action,  I  conclude  that  the 
bank  have  a  right  to  sue  for  the  money  lent,  and  for  that 
purpose,  in  any  event,  this  action  is  properly  constituted. 

The  next  point  I  will  consider  is  the  question  of  appro- 
priation, and  also  the  question  of  estoppel.  It  was  argued 
by  counsel  for  the  plaintiffs  that  the  bank,  by  their  system 
of  bookkeeping,  appropriated  the  moneys  that  were  paid  in 
from  time  to  time  by  'McDonald,  prior  to  the  mortgages,  in 
payment  of  interest,  and  that  all  the  interest  due  by  McDon- 
ald prior  to  that  time  had  been  paid;  that,  as  the  pass  book 
was  rendered  to  him  monthly,  and  no  objection  having  been 
made  to  the  state  of  the  accounts  as  rendered,  they  must  be 
now  considered  as  settled  accounts  between  the  parties,  and 
that,  even  if  the  bank  charged  illegal  rates  of  interest,  the 
defendant  McDonald  by  his  conduct  is  estopped  from  dis- 
puting the  rates  charged,  and  submits  that  the  doctrine  of 
the  pass  book  passing  to  and  fro  precludes  him  from  deny- 
ing that  the  accounts  are  stated  and  settled,  and  cites  many 
authorities  in  support  of  this  contention.  .  .  .  [Refer- 
ence to  Blackburn  Building  Society  v.  Cunliffe,  52  L.  J.  Ch. 
93 ;  Williamson  v.  Williamson,  L.  R.  7  Eq.  542 ;  Rex  v.  Bank 
,of  Montreal,  5  0.  W.  R.  185,  10  0.  L.  R.  117 ;  Paget's  Law  of 
Banking,  pp.  115  to  1.32;  The  Vagliano  Case,  23  Q.  B.  D. 
243 ;  Chatterton  v.  London  and  Counties  Bank,  Paget  at  p. 
120;  Ijeather  Manufacturers  Bank  v.  Morgan,  117  II.  S.  96.] 
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1  am  bound  by  the  British  precedents,  and  there  seems 
to  be  too  much  conflict  of  opinion  in  the  British  Courts  on 
thai  point  for  me  to  hold  that  the  passing  of  the  bank  book 
to  and  fro  at  the  end  of  each  month,  as  it  was  passed  in  this 
case,  constituted  a  settled  account  between  the  partie.-.  .  .  . 
[Reference  to  Kaines  v.  Slacey,  i)  C.  P.  355;  McGregor  v. 
Gaulin,  4  C.  C.  K.  378;  The  '^' Mecca/'  (>G  L.  J.  P.  D.  SQ, 
[1897]  A.  r.  vn)5;  St.  John  v.  Kykert,  10  S.  C.  11.  283;  Phil- 
pott  V.  Jones,  4  L.  J.  Q.  B.  (jo;  Seymour  v.  Packett,  74  L.  J. 
K.  B.  413;  Fuller  v.  Parnall,  8  C.  L.  J.  So;  Quinlan  v.  Gor- 
don, 7  U.  C.  L.  J.  232.] 

In  all  the  cases  cited  there  is  clearly  no  case  of  current 
account,  such  as  an  account  between  a  banker  and  customer, 
and,  in  my  opinion,  the  learned  Judges  who  decided  the 
"Mecca''  case,  which  is  a  recent  and  binding  authority,  all 
clearly  distinguish  between  the  case  before  them  and  a  ca^e 
such  as  1  have  before  me,  and  which,  according  to  their  view, 
would  clearly  fall  within  the  rule  in  Clayton's  case,  which 
was  the  case  of  Devaynes  v.  Noble,  known  as  "  Clayton's 
case/'  1  Merivale  572,  3  Ruling  Cases  329,  in  which  it  was 
held  as  follows:  '*  In  the  case  of  a  current  account,  such  as 
a  banking  account,  there  is  no  rule  for  any  other  appropria- 
tion than  that  which  arises  from  the  order  in  which  the  re- 
ceipts and  payments  take  place  and  are  carried  into  account. 
Presumably  it  is  the  sum  first  paid  in  that  is  first  drawn  out; 
the  first  item  on  the  debit  side  that  is  discharged  by  the  first 
item  on  the  credit  side.  The  appropriation  is  made  by  the 
ver\'  act  of  setting  the  two  items  against  each  other.  Upon 
that  principle  all  current  accounts  are  settled,  and  particu- 
larly cash  accounts." 

In  the  case  before  me  Mr.  Cameron,  the  manager  for  the 
bank,  in  his  evidence  says  that  the  account  of  the  bank  with 
the  defendant  McDonald  has  been  a  current  account  ever 
since  it  was  opened  in  1898 ;  that  the  account  was  not  changed 
when  the  mortgages  were  taken  as  collateral  security:  but 
that  it  was  continued  in  the  same  manner  in  which  it  had 
been  carried  on  theretofore. 

T  am  of  the  opinion  that  this  case  clearly  falls  within  the 
rule  in  Clayton's  case,  and  that  the  cases  -nted  by  the  counsel 
for  the  plaintiflfs,  in  which  it  was  held  that  the  debtor  might 
appropriate  at  the  time  of  payment,  but  that  if  he  did  not 
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do  SO  the  creditor  was  entitled  to  appropriate  even  as  late 
as  the  trial  of  the  action,  are  clearly  distinguishable  from  the 
cafie  before  me,  and  that  the  decisions  in  the  Mecca  case,  and 
in  Seymour  v.  Packett,  are  strong  authorities  in  supporii  of 
the  view  that  a  case  such  a@  the  present  falls  within  the  rule  in 
Clayton's  case,  where  no  appropriation  has  been  made  by 
either  party  at  the  time  of  payment  in. 

In  this  case  it  was  shewn  clearly  by  the  evidence  that  no 
specific  appropriation  was  made  either  on  behalf  of  the  de- 
fendant McDonald  or  the  bank  at  the  date  of  payment  of 
any  amount  paid  in.  Consequently  I  am  of  the  Opinion  that 
the  rule  in  Clayton's  case  applies  to  the  present  case,  and,  in 
the  absence  of  any  specific  appropriation  (and  there  was  none 
in  this  case),  it  is  the  first  sum  paid  in  that  is  first  drawn 
out;  the  first  item  on  the  debit  side  that  is  discharged  by 
the  first  item  on  the  credit  side;  the  appropriation  is  made 
by  the  very  act  of  setting  the  two  items  against  each  other, 
and  1  so  hold  accordingly. 

In  the  case  before  me,  on  14th  July,  1906,  plaintiffs,  in 
order  to  bring  themselves  within  Seymour  v.  Packett,  made 
a  specific  appropriation  of  all  the  interest  prior  to  the  taking 
of  the  mortgages,  by  writing  across  the  face  of  their  journal 
a  statement  that  they  on  that  day  specifically  appropriated 
moneys,  that  had  heretofore  been  paid  in,  in  payment  of  in- 
terest prior  to  the  mortgages,  and  on  19th  August,  1905,  they 
made  a  similar  special  appropriation  in  their  books  of  all  in- 
terest that  accrued  subsequent  to  the  mortgages. 

For  the  reasons  above  stated,  I  am  of  opinion  that  these 
special  appropriations,  or  attempts  to  appropriate,  could  not 
be  taken  advantage  of  by  the  plaintiflPs,  because  the  moneys 
had  already  been  appropriated  by  law  according  to  the  rule 
laid  down  in  Clayton's  case. 

On  the  question  of  estoppel  Carpenter  v.  Buller,  10  L. 
J.  Ex.  393,  was  cit^.  It  was  held  in  that  case  that  where 
a  statement  of  a  particular  fact  is  made  in  the  recital  of  an 
instrument  under  seal,  and  a  contract  is  made  with  reference 
to  that  recital  as  between  the  parties  thereto,  and,  in  an 
action  upon  the  instrument,  it  is  not  competent  for  a  party 
bound  to  deny  the  recital,  but,  in  an  action  collateral  to  the 
deed,  such  a  statement  would  not  be  conclusive  evidence  of 
the  fact  so  stated. 
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It  WAS  argued  that  in  the  present  case  there  was  a  recital 
of  the  amount  due  in  the  mortgages,  which  were  signed  by  the 
defendant,  and  that,  consequently,  he  is  estopped  from  deny- 
ing the  correctness  of  the  statement  contained  in  the  mort- 
gages. This  also,  in  my  opinion,  differs  from  the  case  cited, 
as  fraud  was  not  alleged  in  that  case,  and  it  is  in  the  present 
case. 

Bowman  v.  Taylor,  4  L.  J.  Q.  B.  58,  and  Weir  v.  Tucker, 
41  L.  J.  Ch.  471,  were  also  cited  on  the  same  point.     .     .     . 

It  was  also  argued  by  counsel  for  plaintiffs  that,  even  if 
it  should  be  held  that  the  interest  which  has  been  received  by 
plaintiffs  was  illegal,  the  release  receipts,  which' were  signed 
by  defendant  McDonald  at  the  end  of  each  month  when  he 
obtained  his  cheques  and  pass  books,  were  a  waiver  by  him 
of  all  claims  upon  the  bank  for  the  return  of  this  excessive 
interest. 

The  release  receipt  which  the  bank  maqA  was  in  the  fol- 
lowing form.  After  stating  the  balance  to  the  debit  or  credit 
of  the  customer  it  proceeded  as  follows :  "And  in  considera- 
tion of  the  account  of  the  undersigned  as  a  customer  of  the 
bank  being  not  now  closed,  and  subject  to  the  correction  of 
clerical  errors,  if  any,  the  bank  is  hereby  released  from  all 
claims  by  the  undersigned  in  connection  with  the  charges  or 
credits  in  said  accounts  and  dealings  up  to  said  day.*' 

The  evidence  shews  that  the  bank  formerly  used  a  differ- 
ent form  of  receipt  to  be  signed  by  customers  at  the  end  of 
the  month  when  they  obtained  their  pass  books  and  cheques, 
which  was  the  usual  receipt  that  was  usually  used  by  Cana- 
dian banks  in  the  course  of  their  business,  but  later,  on  and 
after  1st  July,  1903,  the  present  form  of  receipt  was  sub- 
stituted for  the  form  formerly  in  use.  There  is  no  evidence 
submitted  to  shew  that  the  attention  of  the  customers  was 
ever  drawn  to  the  new  form  of  receipt.  Cormack,  who  acted 
throughout  for  defendant  McDonald  as  his  bookkeeper,  and 
signed  those  releases,  has  sworn  that  he  never  knew  the  form 
of  release  had  been  changed  by  the  bank  until  after  this  action 
was  brought;  his  attention  had  never  been  called  to  it/and  he 
simply  examined  the  receipt  before  signing  it  to  see  if  the 
amount  of  balance  therein  contained  was  correct,  and  to  see 
if  the  account  corresponded  with  his  cheques  or  stubs.  That 
was  the  only  object  he  had  in  view  when  signing  the  receipt. 
He  never  remembered  having  read  the  receipts,  and  did  not 


100  THE  WESTENX  LAW  REPORTER. 

further  examine  the  receipt  or  release,  and  was  not  aware 
that  it  contained  the  words  it  did  contain. 

Whether  or  not  the  receipt  is  binding  on  him  and  on  the 
defendant  is  a  matter  for  consideration  a^  a  question  of  law, 
but  I  must  say  that  throughout  his  whole  examination  his 
evidence  was  given  in  a  frank,  open,  and  convincing  manner, 
without  any  equivocation  or  hesitation  on  his  part,  no  matt(»r 
whether  the  replies  made  by  him  had  a  bearing  either  in 
favour  of  or  against  the  defendant,  and  I  was  xevy  much  im- 
pressed, throughout  the  whole  trial,  with  tlie  honesty  of  his 
statements.  .  .  .  [Reference  to  Fowler  v.  Wyatt,  24 
Beav.  232.] 

In  this  case  1  think  it  is  perfectly  clear  that  Cormack  had 
no  intention  of  signing  a  release  to  the  bank  when  he  signed 
what  he  supposed  was  a  receipt  for  the  cheques.  His  atten- 
tion had  never  been  drawn  to  the  document,  and  he  never  in- 
tended, in  my  opinion,  to  execute  a  release  in  favour  of  the 
bank  when  he  signed  those  release  receipts  from  month  to 
month.     .     .     . 

1  am  of  opinion  tliat  defendant  had  no  intention,  either 
by  himself  or  his  attorney  Cormack,  when  he  signed  the  re- 
lease receipts  for  the  cheques,  of  releasing  the  bank  from  any 
claim  he  may  have  had  against  the  bank,  and  that  such  re- 
lease, in  so  far  as  it  is  binding  upon  defendant,  should  be  set 
a.<ide,  and  that  such  act  does  not  preclude  him  from  dispu- 
ing  the  illegal  interest  charged  by  the  bank. 

I  will  next  deal  shortly  with  the  questions  of  misrepre- 
sentation and  duress,  and  the  question  of  collateral  agree- 
ment, raised  by  defendant.  Counsel  for  defendant  has  argued 
that  plaintiffs  misrepresented  to  defendant  the  amount  due 
by  him  at  the  time  of  the  giving  of  the  mortgages,  and  th.it, 
in  consequence  of  such  misrepresentation,  defendant  McDon- 
ald was  persuaded  to  execute  the  mortgages,  which  he  would 
not  otherwise  have  done.  T  do  not  think  the  evidence  war- 
rants me  in  coming  to  a  conclusion  that  there  was  any  mi«^ 
representation  on  the  part  of  the  bank.     .     .     . 

In  regard  to  the  question  of  duress,  I  also  think  that  Jn- 
fendant  has  failed  to  prove  his  allegations,  as,  on  the  evidence. 
T  can  only  come  to  the  conclusion  that  there  was  no  more 
pressure  used  than  is  ordinarily  used  by  a  creditor  against  a 
debtor  from  whom  he  wishes  to  obtain  scimritv.     .     .     . 
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In  regard  to  the  collateral  agreement,  Mr.  McDonald  and 
also  Mr.  Corniack  swore  that  Mr.  Cameron,  on  behalf  of  the 
plaintiffs,  agreed  to  advance  them  certain  moneys  to  pay 
certain  obligations,  and,  amongst  others,  the  necessary  moneys 
to  carry  on  the  case  of  Belcher  v.  McDonald,  which  was  then 
before  the  Judicial  Committee  of  the  Privy  Council,  if  Mr. 
McDonald  executed  the  mortgages.  Mr.  Cameron,  in  his 
evidence,  admits  that  he  agreed  to  advance  money,  but  does 
not  admit  that  he  agreed  to  advance  money  to  carry  on 
the  Belcher-McDonald  suit.  Moneys  for  this  purpose  were 
not  advanced  and  had  to  be  obtained  by  Mr.  McDonald  else- 
where. However,  other  moneys  were  advanced  by  plaintiffs, 
and  the  evidence  shews  that  large  amounts  were  advanced  by 
plaintiffs  to  defendant  after  the  execution  of  the  mortgages. 

1  am  not  satisfied,  on  the  evidence,  that  plaintiffs  have  not 
carried  out  their  agreement  to  make  advances  to  defendant. 
The  preponderance  of  evidence  is  in  favour  of  defendant  in 
regard  to  the  advances  to  carry-  on  the  Belcher-McDonald 
suit,  but,  on  the  whole,  I  am  of  the  opinion  that,  if  plaintiffs, 
through  Mr.  Cameron,  did  enter  into  an  agreement  to  make 
further  advances,  the  advances  they  did  make  afterwards  must 
be  taken  as  having  been  made  in  fulfilment  of  that  agree- 
ment. 

The  next  question  I  will  consider  is  the  rate  of  interesti 
which  should  be  allowed  to  the  bank  in  connection  with  their 
transactions  with  defendant.  Under  sec.  80  of  the  Bank  Act, 
"  a  bank  shall  not  be  liable  to  incur  any  penalty  or  forfeiture 
for  usury;  and  may  stipulate  for,  take,  reserve,  or  exact  any 
rate  of  interest  or  discount  not  exceeding  7  per  cent,  per 
annum,  and  may  receive  and  take  in  advance  any  such  rate, 
but  no  higher  rate  of  interest  shall  be  recoverable  by  the  bank ; 
and  the  bank  may  allow  any  rate  of  interest  whatever  upon 
money  deposited  with  it.'' 

The  evidence  in  this  case  shews  that  interest  was  charged 
defendant  by  the  bank  in  rates  varying  from  24  per  cent, 
per  annum  to  12  per  cent,  per  annum,  payable  monthly.  In 
payment  of  some  portions  of  this  interest  the  bank  simply 
charged,  or  debited,  defendant  McDonald  in  his  account  with 
the  interest  which  was  charged  against  him  from  time  to 
time,  monthly,  and  rendered  statements  of  his  monthly  ac- 
count by  the  handing  out  of  his  pass  book  at  the  end  of  each 
month,  shewing  the  state  of  his  account.     In  other  instances 
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defendant  McDonald  gave  cheques  to  the  bank  in  payment 
of  the  amount  claimed  for  interest  by  the  monthly  statements. 

It  was  contended  by  defendant  that,  as  it  was  illegal  under 
the  Bank  Act  for  the  bank  to  charge  more  than  7  per  cent., 
the  bank  having  attempted  to  obtain  a  larger  rate  of  interest 
from  defendant  than  they  were  entitled  to  exact  from  him 
according  to  law,  he  is  entitled  now  to  set  off,  as  against  the 
claim  of  plaintiffs,  the  excess  in  interest  wliich  the  bank 
charged  over  the  rate  of  5  per  cent,  per  annum,  and  that, 
even  if  the  payments  were  made  by  cheque,  they  were  not 
voluntary  payments  and  might  be  recovered  back,  and  de- 
fendant counterclaims  for  any  such  excess  of  interest  as  has 
been  paid.  A  similar  question  arose  before  this  Court  in  the 
case  of  Benallack  v.  Bank  of  British  Xorth  America,  and  in 
appeal  before  the  Court  en  banc  here  it  was  held  by  Mr.  Jus- 
tice Craig,  that  where  interest  had  been  charged  in  excess  of 
7  per  cent.,  and  had  been  paid  by  cheque  to  the  bank,  such 
payment  must  be  considered  as  a  voluntary  payment,  and 
could  not  be  recovered  back  from  the  bank.  In  that  judg- 
ment I  concurred  at  the  time  and  I  am  bound  by  that  judg- 
ment. Not  only  am  I  bound  by  it,  but  I  am  of  the  same 
opinion  now  as  I  was  when  that  judgment  was  delivered;  that 
where  interest  in  excess  of  7  per  cent,  had  been  paid  volun- 
tarily by  a  customer  to  the  bank,  it  could  not  be  recovered  in 
an  action  by  the  customer,  and  that  payment  by  cheque  was 
a  voluntary  payment. 

In  considering  his  judgment  in  the  case  of  Benallack  v. 
Bank  of  British  North  America,  Mr.  Justice  Craig  referred 
to  Jarvis  v.  Clark,  10  C.  P.  480 ;  Quinlan  v.  Gordon,  20  Gr., 
Appendix  1 ;  Commercial  Bank  v.  Cotton,  17  C.  P.  447 ; 
Kierwaski  v.  Dorion,  5  Moore  P.  C.  397;  Royal  Canadian 
Bank  v.  Shaw,  21  C.  P.  455 ;  Hutton  v.  Federal  Bank,  9  P. 
R.  568 ;  Messier  v.  Dansereau,  in  a  Quebec  Court,  and  other 
cases.  Fowler  v.  Wyatt,  24  Beav.  232,  also  supports  the 
principle  laid  down. 

Counsel  for  defendant  has  urged  on  this  argument  that 
the  Ontario  cases  were  based  on  the  legal  effect  of  sees.  2  and 
3  of  16  Vict.  ch.  80,  which  differs  from  the  Bank  Act,  and 
that  consequently  those  cases  do  not  apply.  I  was  of  the 
opinion,  however,  at  the  time  that  judgment  was  delivered, 
and  am  still  of  the  opinion,  that  the  same  principles  upon 
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which  ttie  learned  Judges  in  those  cases  arrived  at  their  con- 
clusions applied  to  the  case  before  us,  and  applies  to  the*  case 
now  before  me.  I  do  not  think,  therefore,  it  is  necessary  for 
me  to  further  consider  this  question,  as  it  was  fully  consid- 
ered in  the  case  of  Benallack  v.  Bank  of  British  North 
America,  which  decision  I  am  bound  to  follow,  and  in  which 
I  concur. 

Counsel  for  defendant  further  urged  that  the  parties  were 
not  on  equal  footing;  that  the  bank  were  in  a  position  to 
command  and  compel,  and  the  defendant  was  obliged  to  sub- 
mit and  pay  the  rate  of  interest  demanded ;  and  that,  conse- 
quently, the  parties  could  not  be  said  to  stand  in  pari  delicto ; 
and  that,  even  if  defendant  did  make  such  payments  by 
cheque,  they  could  not  be  said  to  be  voluntary  payments,  and 
cited  authorities  in  support  of  his  contention  that  where  one 
held  the  whip  hand,  as  it  were,  over  the  other,  and  the  other 
was  obliged  to  submit,  it  could  not  be  held  that  such  submis- 
sion was  voluntary.  I  agree  with  the  authorities  and  prin- 
ciples urged  by  defendant's  counsel,  but  I  do  not  think  it  can 
be  said  that  the  parties  in  -this  case  stood  in  such  a  position 
towards  each  other.  True,  Mr.  McDonald  swears  that  he 
was  not  aware  until  the  winter  of  1903  that  the  Bank  Act  of 
Canada  prevented  plaintiffs  from  recovering  more  than  7 
per  cent,  per  annum,  but  the  evidence  also  shews  that  the 
rates  of  interest  charged  by  banks  m  this  country  varied  from 
36  per  cent,  per  annum  to  12  per  cent,  per  annum,  and  that 
12  per  cent,  per  annum  was  the  lowest  rate  obtainable  in  this 
Territory.  Much  higher  rates  than  this  were  charged  by 
private  individuals,  as  disclosed  by  the  evidence.  This  is  a 
new  and  inaccessible  country,  and  conditions  differ  here  from 
those  obtaining  in  almost  any  other  part  of  the  world,  par- 
ticularly in  any  other  part  of  Canada. 

It  is  shewn  in  the  evidence  that  the  bank  could  not  have 
carried  on  business  without  loss  unless  higher  rates  than  7 
per  cent,  per  annum  were  charged  for  the  use  of  their  money, 
as  the  cost  of  doing  business  in  this  country  was  so  excessive. 
The  defendant  knew  when  he  obtained  the  money  from  the 
bank  that  he  could  not  obtain  it  for  any  less  rate  of  interest 
than  the  rate  he  agreed  to  pay,  and,  knowing  all  these  facts, 
considerations  moved  him  to  ask  for  advances  at  the  rate 
charged  by  the  bank. 

I  am  of  the  opinion,  therefore,  that  the  payments  made 
by  him  were  voluntary  payments,  when  he  handed  in  his 
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cheque  in  payment  of  the  interest  demanded,  and,  A6  beforo 
stated,  cannot  be  recovered  by  him  from  the  bank. 

In  regard  to  the  portions  of  the  interest  with  which  the 
bank  have  simply  debited  the  defendant'.^  account,  I  am  of 
opinion  that  such  a  debit  can  only  be  made  at  the  rate  of 
interest  allowed  under  the  provisions  of  the  Bank  Act.  It 
has  been  urged  by  counsel  for  defendant  that  in  such  case 
the  bank  are  only  entitled  to  charge  the  defendant  with  in- 
terest at  the  rate  of  5  per  cent,  per  annum,  and  that  such  in- 
terest should  only  be  chargeable  yearly  and  not  monthly,  and 
in  support  of  this  contention  the  Dominion  Interest  Act  of 
1897  was  cited  by  counsel  for  defendant.  I  do  not  think 
that  the  provisions  of  that  Act  altered  the  provisions  of  the 
Bank  Act,  which  enabled  the  bank  to  charge  interest  mont-hly 
and  in  advance.  Neither  do  I  think  the  bank  should  be  lim- 
ited to  the  rate  of  5  per  cent.,  but  I  prefer  following  Bank 
of  British  ^S'orth  America  v.  LaFrance,  in  this  Court,  and 
Commercial  Bank  v.  Cotton,  17  C.  P.  447,  in  which  it  was 
held  that  the  bank  were  entitled  to  charge  interest  at  the  rate 
of  7  per  cent.  I  am,  therefore,  of  opinion  that,  where  de- 
fendant has  not  already  paid  the  interest,  but  where  it  has 
been  debited  to  his  account  by  the  bank,  such  interest  should 
be  debited  against  the  defendant  at  the  rate  of  7  per  cent, 
per  annum,  but  that  the  bank  are  entitled  to  make  their 
charges  monthly,  in  accordance  with  the  provisions  of  the 
Bank  Act  of  Canada. 

Defendant's  counsel  also  argued  that  3ome  of  the  cheques 
which  were  given  in  payment  of  interest  were  signed  by 
Cormack  under  his  power  of  attorney  from  McDonald,  and 
that,  a^  it  was  an  illegal  act  on  the  part  of  the  bank  to  charge 
more  than  7  per  cent,  interest,  McDonald  could  not  be  bound 
by  the  act  of  his  agent  when  he  signed  those  cheques,  because 
it  was  not  within  the  scope  of  his  authority  to  perform  illegal 
acts.  It  is  admitted  in  the  evidence,  however,  that  some  of 
the  cheques  were  signed  by  McDonald  himself,  and  the 
cheques  that  were  signed  by  Cormack  were  signed  with  Mc- 
Donald's knowledge  and  consent.  Cormack,  under  his  power 
of  attorney,  was  authorized  to  perform  any  act  in  this  respect 
that  McDonald  might  perform  himself,  and,  having  signed 
those  cheques  under  such  power  of  attorney,  with  the  know- 
ledge and  consent  of  McDonald  (and  it  must  be  taken  that 
it  was  done  with  his  approval  at  the  time),  I  am  of  opinion 
that  there  wa^  a  sufficient  ratification  bv  McDonald  of  the  acts 
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performed  by   Corinack  to    make    him    a^    responsible    for 
those  acts  as  if  he  had  actually  performed  them  himself. 

The  next  question  1  will  deal  with  is  the  question  of  in- 
terest on  the  McDonald  and  Butler  moneys.  In  the  summer 
of  1902  it  appears  that  defendant  McDonald  and  one  Richard 
Butler  were  jointly  interested  in  a  mining  property  situated 
on  Bonanza  creek  in  the  Yukon  Territory;  that  gold  dust 
amounting  to  some  $60,000,  the  proceeds  of  their  clean-ups 
from  that  claim,  was  deposited  in  the  bank  to  the  joint  credit 
of  McDonald  and  Butler.  It  was  admitted  that  at  the  time 
of  the  deposit  $45,000  of  this  amount  clearly  belonged  to 
McDonaldybut  there  was  a  dispute  about  .some  $:5,500  of  the 
balance,  McDonald  claiming  that  amount  and  Butler  disputing 
the  claim.  The  defendant  contends  that  he  refrained  from 
instituting  proceedings  to  have  a  division  of  the  moneys  made, 
in  consequence  of  an  arrangement  made  between  himself  and 
Mr.  Cameron,  the  manager  of  the  bank,  who  requested  him 
to  try  and  come  to  a  settlement  without  going  to  law,  and  who 
agreed  with  him  that  he  would  allow  him  interest  on  the 
share  of  the  money  coming  to  him  from  the  time  it  was  placed 
to  the  credit  of  McDonald  and  Butler,  at  the  same  rate  that 
the  bank  were  charging  him  on  the  moneys  he  was  then  owing 
them.  Both  McDonald  and  Butler  were  indebted  to  the  bank 
at  the  time. 

Xo  proceedings  were  taken  by  McDonald  against  Butler 
for  a  division  of  these  moneys  until  the  summer  of  1904, 
when  an  application  was  made  to  the  Court  for  a  division  of 
the  moneys,  and  McDonald's  portion  was  allowed  him,  as 
claimed  by  him,  at  $48,500. 

Xo  interest  has  been  credited  to  McDonald  on  this  amount 
by  the  bank,  and  defendant  claims  interest  on  this  amount  at 
the  rate  charged  him  by  the  bank  in  his  account  from  the  time 
these  moneys  were  placed  to  the  credit  of  McDonald  and 
Butler  in  the  books  of  the  bank  under  the  agreement  above 
mentioned  entered  into  between  himself  and  Mr.  Cameron  in 
regard  thereto.  Both  McDonald  and  Cormack  swear  positively 
that  Mr.  Cameron  agreed  to  allow  interest  to  McDonald  on  his 
portion  of  the  McDonald  and  Butler  moneys  from  the  time 
when  it  was  changed  into  currency  and  went  to  the  credit  of 
McDonald  and  Butler  in  the  bank's  books,  at  the  same  rate 
that  McDonald  was  being  charged  by  the  bank  for  the  money 
owing  by  him  to  them,  and  tliat  there  were  no  conditions 
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attached  to  the  agreement  to  allow  interest  on  this  amount. 
McDonald  says  that  on  one  occasion  Mr.  Cameron  told  him 
it  would  be  manifestly  unfair  to  charge  him  interest  on  his 
account  and  allow  nothing  on  the  moneys  which  were  Ijring  to 
his  credit;  that  he  refrained  then  from  taking  action  for  a  divi- 
sion of  the  moneys  at  Mr.  Cameron^s  request,  who  wished 
them  to  make  a  settlement  without  going  to  Court.  .  .  . 
The  interest  on  this  money  at  the  rate  McDonald  was  being 
charged  by  the  bank  would  amount  to  in  the  neighbourhood 
of  $13,000.  The  amount  in  dispute  between  Butler  and 
McDonald  was  only  $3,500.  It  seems  incredible  that  the  de- 
fendant would  allow  this  matter  in  dispute  between  himself 
and  Butler,  which  only  amounted  to  some  $3,500,  to  stand 
for  two  years  or  over,  and  in  the  meantime  to  allow  interest 
to  accumulate  against  him  to  the  extent  of  $13,000,  while  all 
this  money  was  lying  idle,  w"hen,  with  a  very  slight  expendi- 
ture, an  application  could  be  made  to  the  Court  for  a  division 
of  the  moneys,  which  application  finally  had  to  be  made^  un- 
less he  was  relying  upon  the  arrangement  that  both  he  and 
Cormack  say  was  made  with  them  by  Mr.  Cameron  in  regard 
to  the  interest. 

Both  McDonald  and  Cormack  are  most  positive  in  their 
statements  that  such  an  arrangement  was  made.  .  .  .  The 
weight  of  evidence  is  clearly  in  favour  of  defendant,  and  I 
think  it  is  only  equitable  and  just  that  defendant  should  be 
allowed  interest  on  this  $48,500  from  the  time  it  was  credited 
in  the  books  of  the  bank  to  McDonald  and  Butler,  at  the  same 
rate  that  McDonald  was  paying  to  the  bank.  ...  1  find 
as  a  fact  that  the  agreement  was  made  with  defendant  Mc- 
Donald as  stated.  Consequently  I  hold  that  interest  at  the 
rate  of  12  per  cent,  per  annum,  credited  monthly,  should  be 
allowed  on  this  $48,500  from  the  date  the  same  was  credited 
in  the  books  of  the  bank  to  the  McDonald  and  Butler  account, 
or  that  interest  on  a  similar  amount  in  McDonald's  account 
should  cease  from  such  date  in  the  same  manner  as  if  this 
$48,500  had  gone  to  his  credit  in  his  own  account  on  the  day 
upon  which  it  was  credited  to  him  by  the  bank  in  the  account 
of  McDonald  and  Butler. 

The  next  question  I  will  deal  with  is  the  question  of  gold 
dust.     It  was  contended  by  defendant  that,  he  had  not  been 
given  full  credit  for  the  amount  of  gold  dust  that  he  had 
handed  to  the  bank  from  time  to  time  during  the  course  of 
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his  business  with  the  bank,  and  further,  that  he  had  entered 
into  an  agreement  in  the  year  1898  with  Mr.  H.  T.  Wills, 
the  then  manager  of  the  bank,  by  which  he  was  to  be  allowed 
the  assay  value  of  his  gold  dust,  less  2  per  cent,  for  the  cost 
of  handling  the  same.  There  was  absolutely  no  evidence  to 
shew  that  Mr.  McDonald  had  not  been  allowed  the  full  value 
cf  his  gold  dust,  or  that  returns  made  by  the  bank  to  him 
were  not  the  correct  returns,  but  the  evidence  shewed,  and 
the  books  of  the  bank  disclosed,  that  during  the  years  1898, 
1899,  and  1900  they  allowed  him  the  assay  value  of  his  gold 
dust  at  Dawson,  less  amounts  varying  from  4  per  cent,  to  2 
per  cent,  for  handling  the  same.  'Mr.  McDonald  swears  that 
in  1898  he  made  an  agreement  with  Mr.  Wills  that  he  was 
to  be  charged  2  per  cent.  The  gold  dust  was  principally 
shipped  from  Dawson  to  Seattle,  and  Mr.  Cameron,  in  his 
evidence,  shews  that  in  1898  the  charges  for  insurance  and 
express  would  amount  to  more  than  2  per  cent.,  and  that  the 
charges,  as  above  stated,  varied  in  those  years  from  4  per  cent, 
to  2  per  cent 

Upon  the  trial  of  this  case  I  was  of  the  opinion  that  Mr. 
McDonald  must  have  been  mistaken  as  to  the  arrangement 
to  take  his  gold  at  the  assay  value  less  2  per  cent.,  because  in 
1898  and  1899  the  cost  of  express  and  insurance  alone 
amoiinted  to  more  than  2  per  cent.  I,  however,  deferred  deal- 
ing with  this  question  until  the  return  of  the  commission 
which  was  sent  out  to  examine  Mr.  H.  T.  Wills,  the  then 
manager  of  the  bank.  I  have  his  evidence  now  before  me, 
find  he  declares  most  positively  that  Mr.  McDonald  is  mis- 
taken is  regard  to  the  arrangement  to  allow  him  the  assay 
value  less  2  per  cent.  He  says  Mr.  McDonald  is  mistaken 
in  regard  to  the  year ;  that  he  thinks  he  did  only  charge  him 
in  1900  and  1901  2  per  cent.,  and  the  bank's  books  produced 
at  the  trifll  corroborate  this;  that  in  earlier  years  it  was 
absolutely  necessary  to  charge  more  than  2  per  cent. ;  that  he 
estimated  the  cost  of  insurance,  express,  and  the  interest  on 
the  gold  dust  from  the  time  it  was  bought  by  the  bank  until 
it  would  be  credited  to  the  bank  after  being  sold  in  Seattle  to 
the  mint;  and  that  this  cost  in  1898  and  1899  far  exceeded 
t  per  cent.  ...  I  arrive  at  the  conclusion  without  any 
hesitation  that  defendant  was  mistaken  in  his  contention  that 
2  per  rent,  was  all  that  was  to  be  deducted  from  the  assay 
value  of  his  gold  in  payment  of  the  bank  charges  during  those 
years,  and  T  find  as  a  fact  that  the  full  value  of  the  gold  dust 
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deposited  by  Mr.  McDonald  with  the  bank  was  credited  to 
him,  and  that  the  charges  made  by  the  bank  for  the  handling 
of  the  dust  were  the  correct  charges  according  to  the  agree- 
ment entered  into  between  'Mr.  McDonald  and  the  bank  at 
the  time. 

The  next  matter  I  will  consider  is  the  question  of  the 
Doherty,  Stiles,  &  Doherty  guaranty,  on  which  plaintiffs 
claim  judgment  for  a  balance  due  by  Doherty,  "Stiles,  & 
Doherty  of  some  $15,000  and  interest  at  7  per  cent,  per  an- 
num from  the  date  of  notice  given  by  plaintiffs  to  defendant 
of  his  liability  upon  his  guaranty. 

It  appears  from  the  evidence  that  on  20th  September, 
1901,  defendant  McDonald,  with  his  bookkeeper  Cormack 
and  one  Doherty,  a  member  of  the  firm  of  Doherty,  Stiles, 
&  Doherty,  went  to  the  Canadian  Bank  of  Commerce  at  Daw- 
son to  secure  an  advance  to  the  firm  of  Doherty,  Stiles,  & 
Doherty  of  a  sum  not  exceeding  $15,000,  for  which  advance 
defendant  McDonald  agreed  to  become  surety  to  the  bank  for 
the  repayment  of  the  money.  Doherty,  Stiles,  &  Doherty 
were  carr}ang  on  the  business  of  mining  on  Dominion  credc, 
in  the  Yukon  Territory,  and  it  became  necessary  for  them, 
in  order  to  operate  their  mines  successfully,  to  purchase  a 
steam  shovel,  which  might  necessitate  an  outlay  of  some 
$15,000.  Stiles  had  been  a  former  partner  of  McDonald's, 
and  one  of  the  Dohertys  had  been  a  bookkeeper  in  his  employ- 
ment, and  McDonald,  wishing  to  assist  them,  went  to  the 
bank  and  consulted  Mr.  Wills,  the  then  manager,  respecting 
an  advance  to  them  of  $15,000,  and  offering  to  become  surety 
for  that  amount.  Mr.  Wills  consented  to  make  the  advance 
and  produced  a  form  of  guaranty  used  by  the  bank.  The  form 
was  printed,  and  he  filled  in  the  name  of  ^'  Doherty,  Stiles,  & 
Doherty,  miners,  of  Dawson  ;'^  the  words  "  fifteen  thousand," 
and  the  date,  and  handing  it  to  McDonald  •  told  him  to  sign 
that,  which  McDonald  signed  in  the  presence  of  Cormack 
and  Wills,  and  the  document  was  witnessed  by  Cormack  and 
Wills. 

There  is  practically  no  dispute  in  the  evidence  in  regard 
to  what  occurred,  except  as  to  the  application  of  the  moneys 
that  were  to  be  produced  from  the  claims.  It  is  admitted 
that  McDonald  did  not  read  the  document,  nor  did  Cormack, 
his  bookkeeper,  who  says  he  simply  looked  at  the  written 
parts  to  see  that  the  amount  was  correct  and  the  name  of  the 
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firm.  McDonald  says  that  he  told  Wills  he  would  take  a 
mortgage  to  secure  the  amount  of  his  guaranty,  so  that  the 
moneys  produced  from  the  claims  would  be  paid  into  the  bank 
to  pay  off  that  indebtedness.  Cormack  corroborates  Mc- 
Donald in  this  statement.  Mr.  Wills  admits  that  something 
was  said  about  a  mortgage.  A  mortgage  was  taken  from 
Doherty,  Stiles,  &  Doherty  that  very  day  by  Mr. 
McDonald  to  cover  the  amount  of  this  $15,000  liability  he 
incurred  for  them.  The  mortgage  recites  tliat  it  was  to  in- 
sure and  guarantee  the  party  of  the  second  part  from  loss  by 
his  indorsement  upon  their  note.  However,  undoubtedly  it 
was  taken  to  cover  this  guaranty.  It  was  signed  by  J.  F. 
Doherty  on  that  date,  but  apparently  was  not  signed  by  the 
other  members  of  the  firm  for  nearly  a  year  afterwards,  they 
being  out  on  the  creek  and  not  having  come  to  town,  and  the 
mortgage  was  not  registered  until  3rd  September,  1902,  a 
copy  of  the  mortgage  being  in  the  possession  of  the  bank. 

The  form  of  guaranty  signed  by  McDonald  was  a  continu- 
ing guaranty,  and  he  now  says  it  was  not  his  intention  to 
sign  a  continuing  guaranty,  but  simply  to  sign  a  guaranty 
to  secure  the  advance  of  $15,000  to  Dolierty,  Stiles,  &  Doherty, 
and,  as  they  had  paid  into  the  bank  the  sum  of  $14,000,  he 
should  only  be  responsible  for  the  balance  of  the  $15,000  duo, 
amounting  to  some  $700  or  $800.  In  this  he  is  corroborated 
by  Cormack     .     .     . 

The  defendant  McDonald,  in  his  defence  to  this  action, 
sets  up  the  plea  of  misrepresentation,  and  pleads  that  he 
signed  the  document  on  the  representation  of  Mr.  Wills,  the 
then  manager  of  the  bank,  that  it  was  a  specific  guaranty. 
In  his  evidence,  however,  he  does  not  state  that  Wills  made 
any  representations  to  him  further  than  to  place  the  docu- 
ment before  him.  Neither  does  Cormack  state  that  any  repre- 
sentations were  made  by  Wills,  nor  that  any  endeavour  was 
made,  on  the  part  of  Wills,  to  prevent  either  McDonald  or 
himself  from  reading  the  document.  Wills,  in  his  evidence, 
says  that  he  agreed  to  advance  the  money  upon  McDonald 
undertaking  to  become  surety,  and  sent  for  one  of  his  clerks 
to  bring  a  blank  form  of  guaranty  used  by  the  bank,  into  his 
private  office,  which  form  he  filled  out  and  which  form  ho 
had  used  in  many  other  cases,  and  that  he  made  no  repre- 
sentations whatever.    .    .    . 

After  the  guaranty  was  signed,  the  sum  of  $15,000  wa? 
placed  to  the  credit  of  Doherty,  Stilos,  &  Doherty  as  an  over- 
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draft,  and  subsequently  further  advances  were  made  to  them, 
and  a  mortgage  was  taken  by  the  bank  later  to  secure  those 
advances.  During  the  winter  of  1901  and  1902  moneys  were 
paid  from  time  to  time  by  Doherty,  Stiles,  &  Doherty,  but, 
as  advances  were  made  to  them,  there  was  still  a  large  bal- 
ance due  by  them.  In  all,  as  before  stated,  they  paid  into 
the  bank  something  over  $14,000,  which  defendant  now  con- 
tends should  be  credited  upon  his  guaranty;  but  that  guar- 
anty being  a  continuing  guaranty,  and  the  firm  of  Doherty, 
Stiles,  &  Doherty  being  still  indebted  to  the  bank  in  a  large 
sum  of  money,  they  are  asking  for  full  payment  of  the 
amount  guaranteed  by  McDonald.    .    .    . 

[Reference  to  Molsons  Bank  v.  Turley,  8  0.  R.  293; 
Poster  v.  McKinnon,  L.  R.  4  C.  P.  704.] 

Ill  the  present  case  there  is  no  evidence  submitted  what- 
ever to  support  the  plea  of  misrepresentation  on  the  record. 
I  do  not  doubt  the  evidence  of  McDonald  nor  Cormack  in 
regard  to  this  guaranty,  and  I  have  no  hesitation  in  coming 
to  the  conclusion  that  McDonald  only  intended  to  become 
liable  for  the  $15,000  advance,  and  when  that  money  was 
paid  that  he  expected  his  liability  would  cease;  but  he  raises 
no  plea  of  mistake  on  the  record,  and  consequently  Mr. 
Wills  was  not  examined  on  that  point.  Had  that  plea  been 
raised,  then  evidence  might  have  been  gone  into  on  the  ques- 
tion of  mutual  mistake.  The  only  plea  was  the  plea  of  mis- 
representation, and  there  is  no  evidence  to  support  that  pleal 
Purthermore,  the  evidence  shews  that  McDonald  was  negli- 
gent in  seeing  to  the  application  of  the  moneys  that  were 
produced  from  the  claims,  and  it  was  not  until  a  long  period 
after  the  guaranty  had  been  signed  that  he  even  knew  that 
Doherty,  Stiles,  &  Doherty  had  paid  any  money  into  the 
ban¥,  and  he  never  notified  the  bank,  in  accordance  with  the 
terms  of  the  guaranty,  that  he  desired  them  to  make  no  fur- 
ther advances  on  the  strength  of  his  guaranty.  On  the  one 
hand  we  have  the  evidence  of  McDonald  and  Cormack  that 
they  supposed  they  were  signing  a  limited  guaranty;  on  the 
other  hand  we  have  the  document  itself,  which  is  a  continu- 
ing guaranty,  and  no  evidence  from  Mr.  Wills  that  at  the 
time  it  was  signed  he  did  not  intend  it  to  be  such.  There  is 
no  plea  of  mistake  raised  on  the  record,  and  the  defendant 
McDonald  was  certainly  negligent  in  not  examining  the  docu- 
ment, which  he  had  full  opportunity  to  examine,  and  which 
is,  in  its  terms,  different  from  what  he  now  says  he  intended 
to   sign.     He   has   undoubtedly    been   guilty    of   negligence. 
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• 
both  in  signing  the  guaranty  without  having  examined  it 
and  in  afterwards  seeing  to  the  application  of  the  moneys 
derived    from   the   claims,   and   in   his   notification   to   the 
bank.    ... 

I  am  of  the  opinion  that  defendant  McDonald  cannot 
escape  now  from  his  liability  on  the  guaranty,  but  that  plain- 
tiffs are  entitled  to   recover  against  him   for   the  amount 
claimed  upon  the  guaranty,  with  interest  from  the  date  of 
'  their  notification  to  him  of  his  liability. 

The  next  matter  is  the  question  of  the  credit  which  de- 
fendant claims  he  is  entitled  to  of  the  Belcher-McDonald 
moneys  that  were  deposited  in  Court.  The  evidence  shews 
that  defendant  McDonald  had  been  the  defendant  in  an  ac- 
tion known  as  Belcher  v.  McDonald,  in  which  judgment  for 
a  large  amount  had  been  given  against  him  by  the  Supreme 
Court  of  Canada,  and  which  he  had  appealed  to  the  Judicial 
Committee  of  the  Privy  Council.  Pending  the  appeal  to  the 
Privy  Council  a  motion  was  made  for  an  order  for  execution 
to  be  issued  against  him  for  the  amount  of  costs  already  in- 
curred, jimounting  to  some  $12,000.  The  Court  had  ordered 
that  this  amount  should  be  paid  into  Court  pending  the  re- 
sult of  the  appeal  to  the  Privy  Council,  which  was  accord- 
ingly done.  Defendant  succeeded  in  his  appeal  before  the 
Judicial  Committee  of  the  Privy  Council,  and  the  bank  then 
obtained  a  stop  order  preventing  him  from  obtaining  these 
moneys  out  of  Court.  Subsequently  the  bank  obtained  an 
assignment  from  defendant  McDonald  of  these  moneys,  but 
they  made  no  application  to  have  the  money  paid  out  of 
Court,  and  the  amount  has  never  been  placed  to  the  credit 
of  defendant.    .    .    . 

There  was  absolutely  no  reason  shewn  on  the  trial  why 
these  moneys  had  not  been  credited  on  defendant's  account, 
except  the  statement  made  that  the  moneys  had  not  been 
paid  out  of  Court.  The  bank  had  obtained  the  stop  order 
preventing  defendant  from  obtaining  the  moneys,  and  also 
obtained  an  assignment  of  them.  It  was  their  duty,  then,  in 
my  opinion,  to  have  made  an  application  to  the  Court  to 
have  the  moneys  transferred  to  them.  This  application 
should  have  been  made  within  one  week  after  the  assign- 
ment had  been  obtained,  which  afforded  ample  time  to  make 
the  application,  and  the  moneys  should  be  credited  to  the 
account  of  McDonald  within  one  week  after  the  assignment 
by  him  to  the  bank  of  this  amount,  less  the  costs  of  making 
application  to  the  Court  for  payment  out. 
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There  is  also  the  $374.69  admitted  by  plaintiffs  in  the 
pleadings  to  be  due  defendant,  and  which  they  state  has  been 
credited  to  him  since  the  commencement  of  this  action;  that 
sliould  be  placed  to  his  credit.    .    .    . 

The  evidence  shews  that  the  accoimt  of  McDonald  was 
carried  on  by  the  bank  as  a  current  account,  from  the  time 
it  was  opened  in  1898  down  to  the  trial  of  the  action.  .  .  . 
Consequently,  in  the  view  1  liave  taken  and  expressed  in  this 
judgment  as  to  how  the  moneys  which  were  paid  iu  from 
time  to  time  by  defendant  should  be  applied,  and  in  fact  were 
applied,  according  to  law,  following  the  rule  in  Clayton's 
case,  all  moneys  that  have  been  deposited  to  the  account  of 
McDonald  since  the  making  of  the  mortgages  must  be  ap- 
plied first  in  payment  of  the  mortgages,  and  not,  as  attempt- 
ed to  be  applied  by  the  bank,  in  payment  of  advances  subse- 
quent to  the  mortgages. 

I  have  already  directed  how  interest  should  be  charged 
in  this  account. 

There  should  be  a  reference  in  this  case  to  take  the  ac- 
counts between  the  parties,  and  I  direct  that  the*  case  be 
referred  to  Charles  Macdonald,  clerk  of  this  Court,  to  take 
all  accounts  between  the  parties  in  accordance  with  the  termi? 
of  this  judgment,  and  that  all  costs  and  further  directions 
be  reserved  until  the  clerk  shall  have  filed  his  report. 
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TRIAL. 

A,  V.  B. 

Husband  and  Wife — Alimontf — Wife  Concealing  Pregnancy 
by  another  Man  at  Time  of  Marriage — Insufficiency  of, 
as  a  Cause  for  Separation — Ownership  of  Chattels. 

Suit  by  a  wife  for  alimony  and 'for  the  return  of  chattels. 

C.  P.  Wikon  and  T.  K.  Ferguson,  for  plaintiff. 

H.  M.  Howell,  K.C.,  and  J.  T.  Huggard,  for  defendant. 

Perdue,  J. : —  ...  This  is  a  suit  bronglit  by  a  wife 
against  her  husband  for  alimony  and  to  recover  a  diamond 
ring  received  from  him  before  marriage,  and  also  a  number 
of  articles  alleged  to  have  been  given  to  her  by  friends  as 
wedding  presents,  which  articles  the  husband  has  retained. 

The  defendant  until  lately  was  carrying  on  a  successful 
legal  business  at  a  town  in  this  province  in  co-partnership 
with  another  lawyer.  It  was  there  he  first  mot  the  plaintiff, 
who  was  then  employed  as  a  dressmaker  at  one  of  the  shops 
in  the  town.  She  subsequently  left  the  town  and  returned  to 
the  home  of  her  parents  in  Ontario.  In  the  autumn  of  1901 
the  plaintiff  and  defendant  became  engaged  to  be  married. 
The  engagement  took  place  by  corros])OTidt'nce  after  he  had 
paid  a  visit  to  Ontario  in  the  summer  of  that  year.     The 
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plaintiff  continued  to  reside  in  Ontario  until  the  marriage 
and  did  not  see  the  defendant  again  until  two  days  before  the 
wedding,  which  took  place  on  7th  January,  1903.  The  cere- 
mon}'  was  duly  performed  by  a  clergyman  of  the  Church  of 
England,  and  defendant  and  plaintiff  returned  to  Manitoba, 
where  they  lived  together  as  husband  and  wife. 

On  19th  May,  1903,  only  4  months  and  12  days  after  the 
marriage,  the  plaintiff  gave  birth  to  a  fidly  developed  child. 
In  view  of  the  fact  that  husband  and  wife  had  not  seen  each 
other  for  over  a  year  prior  to  the  marriage,  it  is  impossible 
that  the  child  was  his.  The  plaintiff  admits  that  the  child 
is  not  her  husband's,  and  states  that  a  young  man  named 

is  the  father  of  it.     The  occurrence  which  led  to  her 

pregnancy  took  place,  according  to  her  story,  during  a  drive 
from  one  place  to  another  in  Ontario  between  2  and  4 
o'clock  in  the  morning  of  23rd  August,  1902.  In  her  e\d- 
dence  given  before  me  she  denied  that  she  was  an  assenting 
party  to  the  act,  and  declared  that  she  had  been  rendered  un- 
conscious by  a  drug  which  had  been  administered  to  her  in 
candies.  Her  story  of  the  affair  has  been  told  upon  several 
occasions,  and,  although  she  always  denied  that  she  had  con- 
sented, tliere  is  considerable  discrepancy  between  the  several 
versions  she  has  given.  Even  taking  the  account  she  gave  at 
the  trial,  it  seems  to  me  incredible,  in  view  of  her  subsequ.^nt 
conduct,  her  silence  in  regard  to  the  matter,  the  cheerful, 
almost  joyous,  letter  she  wrote  to  her  future  husband  on  the 
following  day,  that  she  was  the  victim  of  a  ravishment,  while 
drugged  and  helpless.         • 

The  plaintiff  is  a  young  woman  of  prepossessing  appear- 
ance and  of  quiet  and  modest  demeanour.  She  was  highly 
thought  of  in  her  native  town  and  apparently  bore  an  ex- 
cellent reputation.  It  is  scarcely  credible  that  she  would 
encourage  improper  advances  from  a  man  while  she  was 
engaged  to  another.  It  was,  howevor,  very  indiscreet  of  her, 
when  about  to  be  ;married  to  defendant,  to  go  upon  a  lonely 
drive  of  15»or  16  miles  during  an  August  night  with  another 
young  man  who  had  previously  been  paying  her  attention. 
She  may  not  have  had  any  thought  of  evil,  but  she  foolishly 
placed  herself  in  the  keeping  of  her  companion  for  a  long 
night  drive,  and  he,  no  doubt,  took  full  advantage  of  the 
lonely  situation  and  of  her  weakness  and  helplessness. 

The  evidence  of  the  young  man, ,  was  taken  under 

a  commission.     Mo  denies  plaintiff's  stor}%  and  denies  that 
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he  ever  had  connection  with  her,  but,  in  view  of  what  resulted 
and  of  the  fact  that  the  injured  husband  himself  was  present 
conducting  the  examination,  I  am  scarcely  surprised  at  the 
denial. 

Plaintiff  said  nothing  as  to  her  condition  eitlier  to  her 
mother  or  to  any  one  else  prior  to  her  marriage,  and  her  hus- 
band had  no  suspicion  as  to  her  chastity  until  the  birth  of 
the  child.  Plaintiff  sought  to  prove  that  she  herself  was  not 
aware  that  she  was  pregnant  when  the  marriage  took  place. 
She  must,  however,  have  been  aware  of  her  condition  at  that 
time.  Although  she  had  every  reason  to  believe  that  she  was 
pregnant  by  another  man,  she  concealed  the  fact  from  the 
defendant  and  allowed  him  to  marry  her  believing  her  to  be 
chaste. 

When  the  appalling  fact  was  forced  upon  the  defendant 
that  his  young  wife  had  given  birth  to  a  child  which  coiJd 
not  be  his  and  which  everybody  would  know  to  be  spurious, 
he  behaved  towards  the  unfortunate  woman  with  a  kindness 
and  consideration  nothing  short  of  chivalrous.  She  was  pro- 
vided with  all  necessary  care  and  attention,  and  not  a  word 
was  said  to  her  as  to  the  paternity  of  the  child  until  the 
medical  adviser  assured  defendant  that  she  was  strong  enough 
to  bear  the  int^'rview. 

On  '3 9th  May  the  defendant  asked  his  wife  who  was  ti.e 
father  of  the  child.  At  first  she  stated  he  was,  but  when  she 
saw  that  he  could  not  be  deceived  with  that  statement,  she 
told  him  what  had  occurred  on  the  drive  in  question.  In  the 
account  she  gave  him  she  said  nothing  about  having  be»3ii 
drugged,  but  said  that  the  act  had  been  accomplished  ix^ 
much  by  force  as  anything  else.  I  think  it  is  altogether  likely 
that  the  story  she  told  her  husband  then  was  nearer  the  truth 
than  the  subsequent  versions. 

Upon  learning  her  story  the  husband  left  the  house  and 
went  to  an  hotel.  Although  he  afterwards  paid  several  visits 
to  the  house  while  she  was  living  there,  he  and  his  wife  did 
not  live  together  after  she  had  told  him  her  story.  He  still 
continued  to  treat  her  a  (Tort  ionately  when  he  came  to  see 
her,  and,  although  the  evidence  as  to  this  is  somewhat  con- 
tradictory, his  letters  written  after  he  knew  the  facts  leave 
no  doubt  in  my  mind  that,  notwithstanding  what  had  hap- 
pened!, he  still  continued  to  love  her,  and  did  not  inteud 
that  their  separation  should  be  final.  In  his  letter  to  her 
father  and  mother  of  25th  IVIav,  written  when  he  admits  he 
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knew  the  child  was  not  his,  he  states  that  if  she  had  told  him 
of  her  pregnancy  before  they  were  married  he  loved  her 
enough  to  have  said,  "  Wait,  pet,  until  it  is  all  over  and  then 
we'll  wed."  He  goes  on  to  say  in  the  letter  that  a  full  con- 
fession must  be  made,  and  if  the  child  was  not  his  he  would 
never  father  it;  that  his  wife  must  choose  between  it  and 
him.  It  is  a  pathetic  letter,  in  which  the  young  man  lays 
bare  his  broken  heart  to  the  girl's  parents.  It  is  a  pity  that 
such  letters  have  to  be  weighed  and  analyzed  in  a  court  of 
law.  This  letter,  however,  certainly  shews  great  love  by  the 
husband  for  the  wife,  even  after  he  knew  of  her  deceit  in 
concealing  her  condition,  and  shows  that  he  had  no  intention 
of  leaving  his  wife  if  she  gave  up  the  child. 

The  plaintiff's  mother  came  to  Manitoba  on  the  8th  June. 
After  the  arrival  of  her  mother  the  child  was  taken  away  for 
adoption,  and  plaintilf  never  saw  it  again.  The  plaintiff 
says  that  her  husband  called  upon  her  to  choose  between  the 
child  and  him,  that  she  chose  him  and  gave  up  the  child. 
The  evidence  and  the  letter  of  25th  ^lay  seem  to  bear  out  the 
truth  of  this  statement. 

On  10th  Jime  defendant  wrote  to  his  wife's  father  say- 
ing that  he  had  made  it  apparent  to  his  wife  and  her  mother 
that  his  wife  must  leave  Manitoba  by  19th  June,  as  the  child 
would  have  to  be  registered  by  that  date,  and  that  neither 
he  nor  his  wife  could  register  it  as  illogitimatc.  He  men- 
tions what  is  intended  to  be  done  with  the  child,  and  presses 
upon  his  father-in-law  the  advisal)ilily  of  plaintiff  going  to 
her  fathers  home.  He  speaks  of  tlu*  father  taking  proceed- 
ings against  the  man  who  had  injured  her.  He  adds, — 
'*  Your  daughter  is  my  wedded  wife.  I  am  aware  that  your 
income  is  limited  the  same  as  my  own,  and  I  have  decided 
that  as  long  as  she  retains  my  name  I  will  see  that  she  has 
support."  He  requested  his  father-in-law  to  wire  on  15th  or 
16th  June  to  plaintiff's  mother  in  these  words,  **  If  — '-^ 
health  warrants  bring  her  home  awhile." 

These  letters  are  of  great  importance  in  showing  what 
was  the  defendant's  frame  of  mind  towards  his  wife  up  to  the 
time  she  loft  Manitoba  and  went  hoine.  They  shew,  first, 
strong  alfoction,  secondly,  no  int^^ntion  that  he  and  his  wife 
should  be  permanently  parted,  thirdly,  a  promise  to  support 
her. 

The  husband  appears  to  have  frequently  visited  his  house 
while  his  wife's  mother  was  there  and  to  have  greeted  his 


A.  V.  B,  117 

wife  affectionately.  Hu.s])and  and  wife  spent  the  evening* 
together  on  the  17th.  Tliis  was  her  last  evening  at  home. 
She  states  that  they  had  connection  that  evening.  This  was 
given  in  evidence  to  shew  condonation  upon  the  part  of  the 
husband.  The  fact  is  denied  by  liini,  and  1  must  hold  that 
it  has  not  been  proven,  the  burthen  of  proof  being  upon  her. 

On  18th  June  the  plaintiff  and  her  mother  left  for  On- 
tario, the  defendant  accompanying  them  part  of  the  way 
and  bidding  an  affectionate  farewell  to  his  wife.  On  their 
arrival  in  Winnipeg  they  went,  at  defendant's  request,  to 
his  father's  house,  where  they  were  kindly  received  by  his 
father  and  mother,  to  whom  plaintiff  told  her  story  as  to  the 
paternity  of  the  chijd. 

PlaintiflT  n^tJidtnl  at  her  father's  house  until  the  latter 
part  of  September,  1903,  defendant  sending  her  money  from 
time  to  time,  but  not  writing  to  her.  In  September  she 
heard  that  her  husband  was  ill  and  she  returned  to  Manitoba. 
He  then  refused  to  receive  her  in  liis  house. 

A  meeting  took  place  on  the  day  following,  at  which  de- 
fendant, his  wife,  and  her  two  brothers  were  present  and  at 
which  defendant's  partner  was  present  part  of  the  time.  At 
this  meeting  it  was  decided  that  she  should  go  and  live  with 
an  unmarried  sister  of  hers  in  Detroit,  defendant  agreeing  to 
pay  her  $20  or  $25  a  month.  He  did  not  then  insist  that 
the  separation  should  be  permanent,  but  intimated  that  he 
would  not  live  with  her  during  his  mother's  life.  He  also 
told  her  that  he  would  make  up  his  mind  by  the  following 
May  as  to  whether  tliey  should  live  together  or  not. 

Plaintiff  went  to  Detroit  and  lived  there  some  time,  de- 
fendant remitting  her  the  money  promised. 

Tn  July.  1904.  plaintiff  came  to  Manitoba  and  went  to 
live  with  her  married  brother.  D(?fendant  then  ceased  to 
make  the  payments.  His  reason  for  refusing  to  pay  was 
that  she  had  returned  to  Manitoba,  and  he  asserts  that  he 
had  made  it  a  condition  that  slie  should  not  do  so.  When 
she  was  first  sent  away  in  June,  1903,  there  was  no  such 
condition  attached  to  his  promise  to  support  her.  At  the 
interview  in  the  following  September  he  objected  to  nor 
living  in  the  town  where  he  practised,  but  the  weight  of  evi- 
dence is  against  his  contention  that  there  was  a  condition 
imposed  that  she  should  reside  outside  Manitoba,  and  that 
the  payments  were  to  cease  if  she  returned  to  this  province. 
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At  the  time  of  the  September  interview  he  knew  that 
no  prosecution  had  been  entered  against  the  man  who  l:;id 
wronged  her,  and  he  probably  knew  then  as  much  in  regaid 
to  the  truth  of  her  story  as  he  did  when  the  final  break 
occurred. 

l^laintiff's  counsel  urged  that  there  was  sufficient  evi- 
dence to  prove  condonation  on  the  part  of  the  defendant. 
I  have  already  intimated  that,  in  my  opinion,  plaintiff  failed 
to  prove  what  she  alleges  took  place  on  the  evening  before 
she  left  her  home.  The  prior  and  subsequent  actions  of  de- 
fendant were  not  enough,  in  the  absence  of  cohabitation,  to 
establish  a  case  of  condonation.  In  Keats  v.  Keats,  1  Sw. 
&  Tr.  334,  at  p.  367,  Lord  Chelmsford,  in  giving  judgment 
in  appeal,  held  that  '"  there  can  be  no  condonation  not  fol- 
lowed by  conjugal  cohabitation.*^  I  think,  therefore,  th^it 
plaintiff's  contention  that  her  axits  had  been  condoned  by  her 
husband  must  fail.  But  some  of  the  evidence  slie  relied  on 
to  support  tliat  branch  of  her  case  becomes  important  in 
considering  the  question,  which  I  shall  deal  with  later,  as  to 
the  lianding  over  of  her  property  to  him.    . 

It  is  contended  on  behalf  of  defendant  that  because 
plaintiff  induced  him  to  marry  her  upon  the  representation 
that  she  was  chaste  and  fit  to  become  his  wife,  while  she  w^s 
actually  at  the  time  of  marriage  pregnant  by  anothex  man 
and  knew  herself  so  to  be,  the  marriage  therefore  was  pro- 
cured by  fraud  and  was  null  and  void.  I  cannot  agree  with 
this  contention.  Unless  the  pai'ty  imposed  upon  ha*i  been 
deceived  to  the  extent  that  he  has  given  no  consent  at  all, 
there  is  no  degree  of  deception  which  can  avail  to  set  aside  a 
contract  of  marriage  knowingly  made.  It  was  so  held  by 
the  Judicial  Committee  of  the  Privy  Council  in  Swift  v. 
Kelly,  3  Knapp  at  p.  293.  In  Moss  v.  Moss,  [18971  P.  263, 
it  was  held  by  a  Divisional  Court  that  the  concealment  by 
a  woman  from  her  husband  at  the  time  of  her  marriage  that 
she  was  then  pr(»<rnant  by  another  man  did  not  render  the 
marriage  null  and  void. 

I  must  now  take  up  the  very  difficult  question  as  to 
whether  a  wife,  abandoned  by  lier  husband  in  the  circum- 
stances of  this  case,  is  entitled  to  alimony. 

Section  30  of  the  Kings  Bench  Act,  R.  S.  M.  1902  ch. 
40,  is  as  follows: — "The  Court  shall  have  jurisdiction  to 
grant  alimony  to  any  wife  who  would  be  entitled  to  alimony 
by  the  law  of  England,  or  to  any  wife  who  would  be  entitled 
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by  the  law  of  England  to  a  divorce,  and  to  alimony  as  inci- 
dent thereto,  or  to  a  wife  whose  husband  lives  separate  from 
her  without  any  sufficient  cause  and  under  circumstances 
which  would  entitle  her  by  the  law  of  England  to  a  decree 
for  the  restitution  of  conjugal  rights;  and  alimony,  when 
granted,  shall  continue  until  the  further  order  of  the  Court." 

The  above  enactment  was  first  introduced  into  Manitoba 
by  48  Vict.  ch.  15,  sec.  10.  It  was  then  clearly  shewn  by 
words  in  the  section  that  the  law  of  England  to  be  applied 
was  the  law  "  as  it  existed  and  stood  on  the  15th  day  of  July 
in  the  year  1870."  When  the  section  camfe  to  be  incorpor- 
ated into  tho  Queen's  Bench  Act,  1895,  it  assumed  its  pre- 
sent form.  However,  it  is  clear  by  sees.  23  and  24  of  the 
last  mentioned  Act  (see  K.  S.  M.  1902  ch.  40,  sees.  23  and 
24),  that  the  law  of  England  to  be  applied  is  that  law  as  it 
stood  on  loth  July,  1870. 

The  section  as  it  now  stands  is  in  exactly  the  same  words 
as  are  contained  in  the  corresponding  provision  in  Ontario 
which  was  first  introduced  by  the  statute  of  T'pj)er  Canada 
20  Vict.  ch.  56,  sec.  2.  Under  this  provision  the  Courts  in 
Ontario  have  continued  to  act  in  granting  alimony :  see  Cronk 
V.  Cronk,  19  Gr.  283. 

The  important  words  in  the  section  are,  "  or  to  any  wife 
whose  husband  lives  separate  from  her  without  any  sufficient 
cause  and  under  circumstances  which  would  entitle  her  by 
the  law  of  England  to  a  decree  for  the  restitution  of  conju- 
gal rights.^^  It  is  argued  that  the  husband  in  the  present 
case  is  not  living  apart  from  his  wife  "  without  any  sutficiont 
cause/'  but  that  her  conduct  justified  her  husband  iij  refus- 
ing to  live  with  her.  The  validity  of  this  argument  will 
turn  upon  the  meaning  of  the  words  last  quoted.  1  think 
these  words  must  be  read  in  connection  with  what  follows 
them,  and  that  the  whole  clause  shews  that  the  cause  set  up 
by  the  husband  as  a  justification  must  be  one  recognized  by 
the  law  of  England  as  sufficient,  and  one  which  would  afford 
a  good  defence  to  a  suit  for  restitution  of  conjugal  rights. 
Before  the  passing  of  the  Imperial  Act  establishing  the  Di- 
vorce Court,  20  &  21  Vict,  ch.  85,  the  recognized  law  of  tlie 
Ecclesiastical  Courts  was  that  nothing  could  be  pleaded  in 
bar  to  a  petition  for  restitution  of  conjugal  riglits  but  what 
would  entitle  the  respondent  to  a  sentence  of  divorce. 
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By  sec.  22  of  20  &  21  Vict.  ch.  85,  the  Divorce  Court  is 
to  act  upon  the  principles  adopted  by  the  Ecclesiastical 
Courts.  It  was  therefore  held  in  Burroughs  v.  Burroughs, 
2  Sw.  &  Tr.  303,  that  the  rule  of  law  above  stated  still  ap- 
plied. In  Scott  V.  Scott,  4  Sw.  &  'Yr.  113,  it  was  declared 
that  the  law  enforces  tlie  obligation  of  conjugal  cohabitation 
on  man  and  wife,  unless  one  of  them  has  been  guilty  of  some 
definite  offence  known  to  tiie  ecclesiastical  law,  such  as 
cruelty  or  adultery,  and  that  only  such  ground  as  would  be 
suflBcient  for  a  decree  of  judicial  separation  would  be  a  de- 
fence. The  above  statement  of  the  law  upon  this  point  is 
fully  borne  out  by  Russell  v.  Kussell,  |1895]  P.  315,  affirmed 
in  the  House  of  Lords,  [1897]  A.  C.  395.  In  this  last  case 
it  was  pointed  out  that  the  Ecclesiastical  Court  undoubtedly 
recognized  no  middle  course  between  the  order  for  renewed 
cohabitation  between  husband  and  wife  and  an  order  for 
separation  from  bed  and  board,  and  that  that  Court  never 
refused  restitution  of  conjugal  rights  by  reason  of  conduct 
falling  short  of  adultery  or  cruelty. 

Adultery,  in  order  to  be  a  ground  for  divorce,  must  have 
been  committed  after,  not  before,  marriage:  Moss  v.  Moss, 
[1897]  P.  263;  Imp.  stat.  20  &  21  Vict,  ch.-  85,  sec.  27.  In 
Mason  v.  Mawn,  61  L.  T.  304,  Butt,  J.,  refused,  in  a  suit 
for  restitution  of  conjugal  rights,  to  receive  evidence  as  to 
the  paternity  of  a  child  conceived  before  marriage,  so  as  lo 
ascertain  whether  it  was  the  child  of  the  husband  or  not,  on 
the  ground  tliat  it  was  immaterial  to  the  question  before  him. 
See  also  Green  v.  Green,  21  L.  T.  401. 

The  Ontario  cases,  decided  as  they  have  been  under  a 
statutory  provision  exactly  similar  to  our  own,  are  import- 
ant upon  the  question  under  consideration.  In  Xelligan  v. 
Nelligan.  26  0.  R.  8,  a  Divisional  Court  held  in  appeal 
that  the  only  i)ar  to  an  action  for  alimony  against  a  husband 
who  is  living  separately  from  his  wife,  is  cruelty  or  adultery 
on  the  part  of  the  applicant.  In  Aldrich  v.  Aldrich,  21  0. 
R.  417,  K(Ad,  C,  held  that  grave  misconduct  during  mar- 
riage on  the  part  of  a  wife,  but  which  did  not  constitute  a 
matrimonial  offence,  would  not  disentitle  her  to  alimony. 

In  the  present  case  there  is  no  evidence  of  adultery,  and 
unchastity  before  marriage  is  not  a  matrimonial  offence. 
Couusc^l  for  defendant  argued  that  there  was  cruelty  on  the 
part  <>f  the  wife,  since  marriage:  by  her  concealment  of  her 
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condidon.  Her  behaviour  after  marriage  did  uot  constitute 
legal  cruelty,  as  recognized  in  matrimonial  cases.  With- 
holding disclosure  of  a  disagreeable  or  disgraceful  fact  can- 
not be  regarded  as  cruelty.  For  the  meaning  of  the  term 
reference  may  be  made  to  Russell  v.  Russell,  supra. 

It  was  strongly  urged  on  behalf  of  defendant  that  an 
order  for  the  restitution  of  conjugal  rights  meant  the  com- 
pelling of  defendant  to  live  with  plaintiff  under  pain  of 
imprisonment  for  contempt,  and  that  it  would  be  monstrous 
for  any  Court  to  make  such  an  order  under  the  circumstances 
of  this  case.  I  am,  however,  of  opinion  that  by  the  law  of 
England,  as  it  stood  on  15th  July,  1870,  a  wife  was  entitled 
to  conjugal  rights,  unless  she  had  after  marriage  been  guilty 
of  a  matrimonial  offence.  I  am  not  called  upon,  and  have 
not  power,  to  compel  husband  and  wife  to  live  together,  but 
where  the  circumstances  are  such  that  the  Ecclesiastical 
Courts,  when  they  had  jurisdiction,  or  the  Divorce  Court  in 
1870,  would  have  mad(^  such  an  order,  then  I  am  bound  to 
award  alimony. 

Attention  may  be  called  to  the  fact  that  in  1884  an 
Imperial  statute  was  passed  (47  &  48  Vict  ch.  68)  providing 
that  a  decree  for  restitution  of  conjugal  rights  should  not 
be  enforced  by  attachment,  but  that,  in  the  event  of  non- 
compliance with  the  decree,  alimony  might  be  granted. 

Counsel  for  defendant  relied  upon  a  dictum  of  Lord  Hals- 
bury  in  the  Poulett  Peerage  case  in  the  House  of  Ijords, 
reported  in  [1903]  A.  C.  395.  The  claimant  in  that  case  had 
been  bom  less  than  6  months  after  the  marriage  of  his 
mother  to  the  late  Earl  Poulett.  In  a  suit  to  perpetuate 
testimony  the  late  Earl  had  deposed  that  he  had  never  had 
sexual  intercourse  with  his  wife  before  marriage.  Objection 
wab  taken  to  this  evidence  as  being  inadmissible,  on  the 
authority  of  Anon.  v.  Anon.,  2'i  Beav.  481,  23  Beav.  273. 
The  question  of  the  admissibility  of  the  evidence  was  then 
argued  before  the  House  of  Lords.  In  giving  judgment 
fiOrd  Hfilsbury  said: — "I  am  of  opinion  that  it  (referring 
to  the  case  last  mentioned)  is  an  authority  which  ought  not 
to  be  followed,  and  1  myself  should  regret  very  much  that 
the  principle  wisely  engrafted,  as  1  think,  into  our  law  which 
protects  the  sanctity  of  the  matrimonial  relation  should 
be  so  perverted  that  an  injured  husband  who  has  been  in- 
duced to  marry  an  unchaste  woman  by  the  concealment  of 
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her  condition,  should  not  be  at  lil)erty  afterwards  to  repudiate 
the  wife  who  has  so  deceived  him,  and  to  prove  by  his  own 
evidence  that  the  spurious  offspring  sought  ta  be  put  upon 
him  was  not  his  own/' 

The  only  question  before  the  House  when  this  judgment 
was  given  was  whether  evidence  of  the  nature  of  that  ten- 
dered was  admissible  or  not — wlicther  the  rule  against  giv- 
ing evidence  relating  to  access  or  non-access  of  husband  to 
wife  during  marriage  extended  to  their  relations  prior 
thereto.  There  was  nothing  before  the  House  relating  to 
conjugal  rights  betw-een  husband  and  wife  and  whether  a 
husband  was  or  was  not  bound  to  cohabit  with  a  wife  und'^r 
such  circumstances.  The  difficulty  is  occasioned  by  the  use  of 
the  words  italicized  in  the  above  quotation.  I  think  the  Lord 
Chancellor  meant,  not  that  a  husband  may  repudiate  his 
wife  in  the  sense  of  renouncing  her  or  casting  her  aside, 
but  that  he  may  repudiate  her  to  the  extent  simply  of  dis- 
avowing the  paternity  of  the  child  with  which  she  has  pre- 
sented him,  a  child  the  law  would  presume  to  be  his  unless  he 
refused  to  acknowlege  it. 

The  plaintiff  in  the  case  I  am  deciding  inflicted  on  her 
husband  one  of  the  greatest  wrongs  a  woman  could  do  to  a 
man.  She  humiliated  him  in  the  eyes  of  the  world  and  ren- 
dered the  marriage  rite  between  them  disgraceful  in  place  of 
sacred.  In  such  painful  case  the  wisest  thing  a  man  could  do 
would  be  to  make  the  best  arrangement  he  could  with  the 
unhappy  wonian  who  has  done  him  the  wrong,  but  who  bears 
his  name  and  is  his  wife.  This,  I  think,,  was  what  the  de- 
fendant intended  when  he  sent  his  wife  away  after  her 
September  visit.  If  he  had  continued  to  pay  her  the  pit^ 
tance  he  promised  her,  she  states  she  would  have  brought  no 
action,  lie  discontinued  the  payments  for  a  reason  which 
does  not  appear  to  me  sufficient  or  jiistified  by  the  facts. 
1  have  therefore  to  deal  with  the  case  upon  the  bare  legal 
rights  of  the  parties  and  apart  froin  all  s\Tnpathy  for  the 
defendant.  In  Russell  v.  Russell  the  harshness  of  the  law 
in  cases  like  this  was  admitted,  but  the  Judges  felt  that 
they  were  bound  to  apply  the  law  as  they  found  it,  not  to 
make  it. 

I  feel  myself  bound  to  allow  alimony  to  plaintiff.  1 
shall  fix  the  amount  without  a  reference.  Under  the  circum- 
stances 1  shall  only  allow  her  enough  to  pay  her  board  and 
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lodging  and  provide  her  with  clothing.    I  fix  the  amount  at 
$35  per  month. 

There  still  remains  another  branch  of  the  case  to  be 
dealt  with.  The  plaintiff  asks  that  the  defendant  should  be 
ordered  to  restore  to  her  a  diamond  ring  and  a  numbei  of 
other  articles  she  claims  ae  liers. 

Some  of  the  goods  claimed  by  plaintiff  had  been  sent  by 
friends  of  defendant  as  wedding  presents.  Other  articles 
had  been  bought  by  defendant  himself,  some  before  and 
some  after  the  marriage.  The  ring  had  been  given  bji  him 
to  plaintiff  at  the  time  they  became  engaged  to  be  married, 
and  was  therefore  her  property.  After  plaintiff  had  told  her 
husband  about  the  paternity  of  the  child  he  asked  her  for 
the  ring  and  got  it  out  of  a  drawer  in  the  bedroom  where 
she  was  lying.  She  says  he  asked  her  to  put  it  on  his  finger, 
where  it  was  to  remain  until  they  should  live  together  again. 
The  husband  says  he  was  to  keej)  it  until  she  had  vindicated 
her  cliaracter. 

At  the  time  the  ring  was  received  by  defendant  1  think 
plaintiff  was  given  to  understand  that  the  separation  would 
be  only  temporary.  I  am,  indeed,  of  opinion  that  defendant 
himself  did  not  intend  to  separate  linally  from  his  wife  un- 
til some  time  after  her  departure  in  June,  1903.  The  evi- 
dence shews  that  in  September  following  he  had  not  then 
decided  as  to  what  their  future  relations  should  be,  and  he 
gave  himself  until  the  next  May  to  make  up  his  mind.  I 
think  she  was  persuaded  to  give  him  the  ring  to  wear  during 
her  absence,  intending  it  to  hi»  returned  when  they  caiiie  to- 
gether again,  as  she  was  at  the  time  led  to  believe  would  be 
the  case.  There  should  be  judgment  for  the  return  of  the 
ring  or  for  its  value,  $100. 

In  regard  to  the  other  articles  claimed,  it  does  not  appear 
to  me  that  the  plaintiff  has  established  such  an  ownership  in 
any  of  them  as  would  make  them  her  property,  as  against 
her  husband,  and  entitle  her  to  maintain  an  action  against 
him  for  the  recovery  of  them. 

The  costs  of  this  action  will  have  to  follow  the  event,  and 
be  paid  by  defendant. 


1)^4:         THE    WESTERN   LAW   REPORTER. 

MANITOBA. 

Febkuary  IOtu,  1901). 

PULL  COURT. 

SAVAGE  V.  CANADIAN  PACIFIC  R.  W.  CO. 

Discovery — Affidavit  ^of  Documents  Made  by  Officer  of  J)e- 
fend/int  Company — Cross-examination  on — Claim  of  Pri- 
vilrf/c — Documents  Procured  in  Contemplation  of  Litiga- 
tion— Right  of  Plaintiff  to  Full  Information — Duty  of 
O/firer  to  Inform  Hvmself — Disclosing  Names  of  Wit- 
nesses. 

Appeal  bv  defendants  from  order  of  I^ekdle,  J.,  1  \V.  L. 
K.  441. 

J.  B.  Coyne,  for  defendants. 

J.  E.  O'Connor,  for  plaintiff. 

The  judgment  of  the  Court  (Richards,  J.,  Mathers, 
J.),  was  delivered  by 

MvTHKRS,  J.  (after  referring  to  the  facts)  : — The  de- 
fendants appeal  upon  the  following  grounds: — 

(a)  That  no  evidence  was  produced  before  the  Judge  dis- 
proving or  discrediting  the  further  affidavit  on  production 
filed  herein. 

(b)  That  the  Judge  erred  in  receiving  evidence  to  con- 
tradict the  further  affidavit  on  production  herein  before  the 
deponent  to  the  further  affidavit  on  production  had  been 
cross-examined  thereon. 

(c)  That  the  further  aftidavit  on  production  is  conclu- 
sive and  cannot  be  contradicted  except  l)y  cross-examination 
thereon. 

No  question  is  raised  in  the  praKi])e  as  to  the  relevancy 
of  any  of  the  documents  mentioned  in  the  affidavits,  and  no 
objection  was  taken  on  the  argument  to  the  production  of 
any  of  them  on  the  ground  of  irrelevancy  except  as  to  those 
numbered  144  to  151.^  The  fact  that  these  documents  came 
into  existence  after  the  accident  is  not  a  ground  of  privilege: 
Wooley  v.  North  London  R.  W.  Co.,  L.  R.  4  C.  P.  602. 
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The^e  documents  are  therefore  clearly  producible,  and 
may  be  dismissed  from  further  consideration. 

As  to  the  other  144  documents,  the  affidavit  suiiieicntly 
protects  them  from  production  unless  the  statements  con- 
tained in  the  affidavit  are  displaced  by  evidence  that,  accord- 
ing to  the  practice  of  this  Court,  may  be  reeeivtHl  for  that 
purpose. 

Ordinarily  the  affidavit  is  conclusive,  but  if,  from  tiiC 
affidavit  itself  or  from  the  documents  therein  referred  to,  or 
from  admissions  in  the  pleadings  of  the  party  from  whoni 
discovery  is  sought,  or,  in  England,  from  answers  to  interro- 
gatories, or,  in  this  Court,  from  an  examination  upon  it,  it 
appears  that  the  affidavit  cannot  be  trusted,  then  production 
may  be  ordered:  Jones  v.  Monte  Video  Gas  Co.,  5  Q.  B.  D. 
556;  Bewicke  v.  Graham,  7  Q.  B.  1).  400;  Attorney-General 
V.  Emerson,  10  Q.  B.  D.  191 ;  Roberts  v.  Oppenheim,  26  Ch. 
D.  734. 

The  official  who  made  the  first  affidavit  filed  was  cross- 
examined  upon  it,  but  no  examination  was  had  upon  the  affi- 
davit now  in  question,  and  defendants  object  that  tlie  exam- 
ination upon  the  first  affidavit  cannot  be  used  to  contradict 
the  statements  in  the  second  affidavit.  It  is  admitted  that 
the  same  documents  are  referred  to  in  both  affidavits,  the 
only  difference  being  that  31  documents  that  were  sworn  to 
be  privileged  ir.  the  first  affidavit  are  admitted  by  the  second 
to  be  not  privileged. 

The  fact  alone  that  the  deponent  made  a  statement  in  the 
first  affidavit  that  he  now  admits  to  be  unfounded  would 
have  a  strong  tendency  to  cast  doubt  upon  his  second  affi- 
davit. As  stated  by  the  Court  in  Hutt  v.  Haileybury,  4 
Times  L.  R,  277,  an  affidavit  made  under  such  circumstances 
must  be  examined  closely. 

I  think,  however,  that  the  examination  of  the  deponent 
under  the  circumstances  of  this  examination  is  admissible  to 
shew  that  the  claim  of  privilege  is  not  well  founded.  The 
deponent  in  his  examination  makes  an  admission  as  to  the 
nature  of  the  documents  and  the  circumstances  under  which 
they  came  into  existence,  and  it  is  immaterial  when  the  ad- 
mission was  made  if  it  can  be  clearly  seen  that  tlu»  admis- 
sion relates  to  the  very  documents  for  which  privilege  is 
claimed.  The  rule  generally  stated  is.  that  the  affidavit 
cannot  be  contradicted  by  a  controversial  affidavit    but   if. 
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from  any  source,  an  admission  of  its  incorrectness  can  be 
gatliered,  the  afifidavit  cannot  stand. 

I  have  perused  this  examination,  and  it  appears  that  by 
one  of  the  rules  of  the  defendant  company  it  is  provided 
that^  upon  the  happening  of  an  accident,  certain  reports  and 
statements  must  be  sent  in  by  the  employees  on  the  spot. 
These  reports  and  statements  are  written  on  forms  supplied 
for  that  purpose,  which  forms  are  headed  "  for  the  informa- 
tion of  the  solicitor  of  the  company  and  his  advice  thereon/"' 

The  reports  and  statements  in  this  case  were  written  on 
forms  so  headed,  but  no  importance  is  to  be  attached  to  this 
fact,  as  all  reports,  whether  for  the  information  of  the  soli- 
citor or  not,  were  written  on  the  same  forms,  and  Jio  others 
are  supplied. 

This  sufficiently  distinguishes  this  case  from  Hunter  v. 
Grand  Trunk  K.  W.  Co.,  16  P.  R.  389,  where  Ferguson,  J., 
seemed  to  think  that  the  report  being  so  headed  would  in- 
form the  employee  making  it  that  he  was  making  a  report 
for  the  solicitor.  It  did  not  appear  in  that  case,  however, 
that  all  reports,  whether  for  the  solicitor  or  not,  were  made 
on  the  same  forms. 

At  the  time  these  documents  came  into  existence  no  liti- 
gation had  been  commenced  nor  had  any  been  threatened. 
That  fact  would  not,  of  itself,  deprive  the  documents  of 
their  privileged  character  if  litigation  were  reasonably  ap- 
prehended, and,  SiS  stated  in  the  affidavit,  the  documents  were 
"proi)ared  solely  for  and  under  the  instructions  of  the  de- 
fendants' solicitor  and  prepared  specially  for  litigation  and 
in  contemplation  thereof." 

The  circumstances  under  which  the  documents  came  into 
existence  are  stated  by  tlie  deponent  in  his  examination  thus : 

"Q.  You  told  mo  on  the  examinatioti  prior 'to  this  that 
none  of  these  papers  did  come  into  existence  solely  for  the 
information  of  the  solicitor,  but  partly  for  that  purpose  and 
partly  for  other  purposes  of  the  company.     Is  that  correct? 

'\\.  Yes.'' 

I  know  of  no  case  whore  it  has  been  held  that  documents 
coming  into  existence  under  circumstances  such  as  here 
stattnl  have  been  held  entitled  to  privile^je  from  production, 
vni  I  have  read  all  tho  cases  to  which  we  were  referred  o:*. 
the  ar<]^umeTit  and  a  number  of  others. 
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On  the  other  hand^  I  think  such  documents  are  shewn 
not  to  be  privileged  by  the  principle  deducible  from  the  fol- 
lowing cases:  Collins  v.  London  General  Omnibus  Co.,  68 
L.  T.  831;  Cook  v.  North  Metropolitan  Tramway  Co.,  6 
Times  L.  R.  22;  Hunter  v.  Grand  Trunk  R.  W.  Co.,  16  P. 
R.  389;  Wheeler  v.  Le  Marchant,  17  Ch.  D.  682;  The  Paler- 
mo, 9  P.  D.  6;  Southwark  Water  Co.  v.  Quick,  3  Q.  B.  D. 
315;  Armstrong  v.  Toronto  R.  W.  Co.,  15  P.  R.  208;  Town- 
ship of  Blmsley  v.  Miller,  10  0.  L.  R.  343,  5  0.  W.  R.  651- 
717. 

In  my  opinion,  therefore,  the  appeal  should  be  dismissed 
with  costs  in  the  cause  to  plaintiff  in  any  event. 


MANITOBA. 

February  IOtii,  1906. 

full  court. 

Re  ANDERSON. 

fjife  Insurance — Benevolent  iSociefjj — Certificate — Designa- 
tion of  Beneficiary — Ihi/es  of  Society — WiU — Statutes — 
Widow — Election. 

The  late  J.  E.  Anderson  was  in  his  lifetime  a  member 
of  the  grand  lodge  of  the  Ancient  Order  of  United  Work- 
men of  Manitoba  and  the  Xorth-West  Territories,  and  held 
a  certificate  of  the  lodge  by  which  the  sum  of  $2,000  was  at 
his  death  to  be  paid  to  the  beneficiary  designated  by  him, 
and  it  was  stated  in  the  certificate  that  he  designated,  as 
beneficiary  to  receive  the  sum,  his  wife  Annie  Elizabeth 
Anderson.  He  had  also  his  life  insured  in  two  other  regular 
life  insurance  companies,  by  which  the  amounts  secured  by 
the  policies  were  made  payable  to  his  heirs,  executors,  and 
administrators.  By  his  will  he  gave  his  household  furniture 
to  his  wife  and  the  remainder  of  his  estate  to  trustees  to  sell 
and  convert  into  money,  and,  after  paying  all  his  just  debts, 
to  invest  the  same  and  to  pay  the  ineoiuo  derived  tlierefrcui 
to  his  ^^fe  during  her  life,  and,  on  her  disease,  lo  pay  the 
whole  of  his  estate  to  his  3  brothers  and  his  sister.  Another 
clause  of  the  will  read  as  follows : — "  1  direct  that  the  nionevs 
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payable  under  my  insurance  policies  and  now  made  in  favour 
of  my  wife  be  revoked  and  the  moneys  payable  tlu-.c under 
fall  into  and  form  part  of  my  general  estate." 

Tlie  Ancient  Order  of  United  Workmen  refused  to  recog- 
nize the  right  of  the  deceased  to  make  the  money  assured  to 
the  wife  by  the  certificate  payable  to  the  trustees  as  part  of 
his  general  estate,  and  declined,  unless  ordered  to  do  so  by 
the  Court,  to  pay  the  money  to  any  other  person  than  the 
beneficiary  named  in  the  certificate  and  in  accordance  with 
the  terms  of  the  certificate  and  the  constitution  and  rules  of 
the  Order,  and,  upon  an  interpleader,  they  paid  the  money 
into  Court. 

Under  an  order  made  by  Richards,  J.,  on  gist  Novem- 
ber, 1904,  a  case  was  stated  for  the  opinion  of  the  Court  to 
determine  who  was  entitled  to  the  moneys. 

The  questions  submitted  to  the  Court  were  as  follows: — 

(1)  Whether  the  effect  of  the  will  was  to  make  the  moneys 
paid  into  Court  part  of  the  general  estate  of  the  late  J.  E. 
Anderson  and  to  bo  distributed  as  such  imder  the  terms  of 
the  will? 

(2)  If  the  preceding  question  should  bo  answered  in  the 
negative,  is  the  widow  Annie  Elizabeth  Anderson  bound  to 
elect  as  to  whether  she  will  take  under  the  provisions  of  the 
will,  or  would  she  be  entitled  not  only  to  such  moneys,  but 
also  to  a  life  interCvSt  in  the  income  derived  from  the  estate 
of  the  deceased? 

W.  F.  Hull,  for  the  executors. 

C.  P.  Wilson,  for  the  beneficiaries. 

G.  D.  Minty,  for  the  widow. 

The  judgment  of  the  Court  (Dubuc,  C.J,,  Richards,  J., 
Mathers,  J.),  was  delivered  by 

DuBic.  C..].: — The  grand  lodge  in  question  differs  in 
more  than  one  particular  from  an  ordinary  and  regular  life 
insurance  company.  Its  general  object  may  be  the  same,  viz., 
to  secure,  at  tlie  insured's  death,  a  fund  for  his  wife  and  chil- 
dren, but  its  organization  and  management  are  different  and 
contain  restrictions  which '  are  not  usually  found  in  an 
ordinary  insurance  company. 
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This  grand  lodge  was  incorporated  under  the  provisions 
of  40  Vict.  ch.  25,  being  an  Act  for  the  Incorporation  of 
Charitable,  Benevolent,  and  Savings  Associations.  That  Act 
has  been  re-enacted  in  C.  S.  M.  1880  ch.  9,  K.  S.  M.  1892 
ch.  17,  and  is  now  ch.18  of  R.  S.  M.  1902,  with  a  few  amend- 
ments. 

The  difference  between  an  ordinary  life  insurance  com- 
pany and  this  association  is  that  in  the  former  the  insured  is 
at  liberty  to  make  any  person,  even  his  creditor,  beneficiary 
of  the  money  payable  at  his  death,  while  in  this  association 
the  member  of  the  lodge  holding  a  certificate  is  prevented,  by 
sec.  8,  sub-sec.  2,  of  the  general  laws  of  the  grand  lodge, 
from  naming  any  creditor  as  his  beneficiary. 

In  ordinary  life  insurance,  when  the  wife  and  children, 
beneficiaries  of  the  fund,  predecease  the  insured,  the  benefit 
of  the  policy  reverts  to  him  and  becomes  part  of  his  general 
estate.  When  such  a  case  occurs  in  the  Order  the  benefit 
reverts  to  the  grand  lodge.  These  differences  go  to  shew 
that  the  disposition  of  the  fund  secured  by  the  certificate  of 
a  member  in  a  benevolent  society  such  as  the  one  in  question 
here  is  not  to  be  regulated  by  the  provisions  of  R.  S.  M.  ch. 
83. 

By  the  amendments  of  1894  to  the  constitution  of  the 
grand  lodge,  it  is  provided  that  in  the  portion  of  the  fund 
to  which  the  beneficiaries  of  a  member  deceased  in  good 
standing  are  entitled,  the  members  have  no  individual  pro- 
perty rights;  it  does  not  constitute  a  part  of  their  estates 
to  be  administered,  nor  have  they  any  right  in  or  control 
over  the  same,  except  the  power  to  designate  the  beneficiaries 
in  conformity  with  the  laws  of  the  Order.  That  provision  is 
in  line  with  the  decision  of  Killam,  C.J.,  in  Leadley  v.  Mc- 
Gregor, 11  Man.  L.  R.  9,  where  he  held  that  in  the  case  of 
a  society,  having  objects  and  a  constitution  similar  to  those 
of  the  Order  of  Scottish  Clans,  which  he  was  considering, 
the  member  has  no  interest  in  the  fund  raised  or  to  be  raised,, 
but  merely  a  power  to  appoint  an  object  to  receive  the  same. 
It  may  be  added  that  the  member  can  only  appoint  or  desig- 
nate the  beneficiary  according  to  the  mode  provided  for  by 
the  constitution  and  the  general  laws  of  the  association. 

In  Johnston  v.  Catholic  Mutual  Benevolent  Assn.,  24  A.R. 
22,  the  certificate  issued  in  favour  of  an  unmarried  man  de- 
clared the  sum  payable  to  his  executors.  The  rules  of  the  soci- 

V^L.  TIT.   W  I.  It    N  ».   'i       9 
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ety  required  the  beneficiary  to  be  named  in  the  certificate,  and, 
in  default,  the  fund  to  go  to  certain  named  relatives  of  the 
member,  or  next  of  kin.  It  was  held  that  this  was  not  a  legal 
appointment  or  declaration  of  the  fund  under  the  statute  and 
rules  of  the  society ;  that  the  fund  did  not  pass  to  the  member's 
executors  under  his  will;  and  that  neither  his  creditors  nor 
his  legatees  could  claim  it;  but  that  the  case  must  be  looked 
upon  as  one  of  default  of  appointment,  and  the  money  was  to 
be  applied  as  prescribed  by  the  rules. 

In  Babe  v.  Board  of  Trade  of  Toronto,  30  0.  R.  69,  the 
member  had  failed  to  designate  to  whom  the  money  was  pay- 
able ;  it  was  held  that,  under  the  terms  of  the  certificate  and 
the  by-laws  of  the  board,  the  amount  went  to  the  widow  and 
children  to  be  divided  between  them,  and  formed  no  part  of 
his  estate  in  the  hands  of  his  executors. 

There  was  a  contract  entered  into  between  the  deceased 
and  the  grand  lodge  by  which  it  was  agreed  that  the  money 
should  be  paid  to  his  wife.  He  could  not  afterwards  abrogate 
or  alter  this  contract  or  change  the  destination  of  the  money, 
except  according  to  the  constitution  and  general  laws  of  the 
grand  lodge.  Any  other  appointment  made  by  him  was  a 
violation  of  the  constitution  and  general  laws  and  must  be 
deemed  void.  If  his  appointment  by  will  is  maintained,  the 
fund  goes  to  his  executors,  becomes  part  of  his  general  estate, 
and  may  go  to  his  creditors;  this  would  be  directly  against 
the  general  laws  of  the  grand  lodge. 

It  is  argued  that  in  this  case  the  member  appointed  his 
executors  as  trustees  for  his  brothers  and  his  sister,  who  are 
of  the  class  contemplated  by  the  rules  of  the  grand  lodge. 
The  eestuis  que  trustent  may  be  of  that  class;  but  they  are 
not  the  beneficiaries  designated  under  and  by  the  certificate; 
and,  as  the  fund,  in  case  of  debts,  might  go  to  the  creditors 
of  the  member,  the  appointment  would  be  not  only  against 
the  constitution  and  laws  of  the  grand  lodge,  but  also  against 
the  terms  of  his  contract  with  the  grand  lodge.  And  if,  as 
held  in  Leadley  v.  McGregor,  he  has  no  interest  in  that  fund, 
but  only  a  power  of  appointment,  he  cannot,  by  a  clause  of 
his  will,  divert  that  fund  from  its  proper  destination,  as  it 
would  be  an  appropriation  of  it  contrary  to  the  terms  agreed 
upon  in  his  contract  with  the  lodge.  In  National  Trust  Co. 
V.  Hughes.  14  Man.  L.  R.  41,  Mr.  Justice  Bain  held  that,  by 
the  Manitoba  statute  in  force,  the  insured  might  by  his  will 
revoke  the  appropriation  made  to  his  wife  of  the  insurance 
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money  and  direct  that  the  money  should  become  part  of  his 
estate  and  should  be  paid  to  his  executors ;  but  the  fund  was 
that  of  an  ordinary  life  insurance;  and,  as  the  insurance  com- 
pany was  one  which  had  its  head  office  ,in  Ontario,  the  point 
particularly  raised  before  him  was  whether  the  matter  was 
to  be  governed  by  the  provisions  of  the  Ontario  or  of  the 
Manitoba  statutes. 

Swift  V.  Provincial  Provident  Institution,  17  A.  R.  66, 
and  other  Ontario  cases  were  cited  in  support  of  the  conten- 
tion of  the  executors  and  trustees  of  the  deceased;  but  they 
were,  of  course,  decided  under  the  Ontario  statutes,  which 
contain  several  provisions  not  found  in  our  own  statutes. 

The  Ontario  Insurance  Act,  E.  S.  0.  1897  ch.  203,  sec. 
2,  sub-sec.  27,  has  special  reference  to  societies  other  than 
ordinary  insurance  companies,  and  says  that  "friendly 
society  "  or  "  society  "  shall  include  any  corporation,  society, 
association,  or  fraternity,  benevolent,  mutual,  provident, 
industrial,  or  co-operative,  or  the  like,  which  .  .  .  under- 
takes or  effects,  for  valuable  consideration,  or  agrees  or  offers 
to  so  undertake  or  effect,  with  any  person  in  the  province, 
any  contract  of  insurance.  No  such  comprehensive  pro- 
vision is  found  in  our  own  Life  Insurance  Act,  R.  S.  M.  ch. 
83,  which  applies  to  life  insurance  for  the  benefit  of  wives 
and  children.  It  makes  no  reference  whatever  to  benevolent 
societies  incorporated,  as  this  grand  lodge  is,  under  the  Act 
respecting  Charitable,  Benevolent,  and  Savings  Associations. 
It  being  so,  I  do  not  think  that  its  provisions  apply  to  this 
grand  lodge  of  the  Ancient  Order  of  United  Workmen,  which 
is  a  benevolent  association. 

Taking  this  view  of  the  matter,  I  have  to  hold  that  the 
effect  of  the  will  would  be  to  make  the  money  part  of  the 
deceased^s  general  estate,  which  would  be  against  the  con- 
stitution and  general'  laws  of  the  grand  lodge. 

I  think,  therefore,  that  the  first  question  submitted  should 
be  answered  in  the  negative. 

As  to  the  other  question  submitted,  I  think  that  the 
widow  is  absolutely  entitled  to  the  money,  independently  of 
the  will  altogether,  and  that  the  appoiritment  and  direction 
under  the  will,  as  to  the  fund,  must  be  considered  inopera- 
tive and  void.  Such  being  the  case,  it  seems  that  the  widow 
should  not  be  put  (b  her  election.  In  Griffith  v.  Howes,  5 
0.  L.  R.  439,  2  0.  W.  R.  293,  a  married  woman  held  a  certi- 
ficate issued  to  her  by  a  benevolent  society  providing  for  the 
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benefit  to  be  payable  to  her  "  legal  heirs  as  designated  in  her 
will/'  She  made  a  will  by  which  she  gave  specific  properties 
to  her  husband  and  children,  and  the  insurance  money  to  her 
executors  for  the  purpose  of  paying  all  debts  due  by  her,  and 
the  residue  to  her  children.  It  was  held  that  the  bequest 
of  the  insurance  money  to  her  executors  was  inoperative;  that 
it  was  payable  to  her  children  as*  legal  heirs  designated  by 
will;  and  that  the  children  were  not  bound  to  elect  between 
the  benefit  specifically  given  to  them  and  the  insurance  money. 

In  Warren's  Trust,  20  Ch.  D.  208,  it  was  held  that  the 
appointment  being  ex  facie  void,  the  will  must  be  read  as 
if  the  appointment  had  not  been  contained  in  it,  and  that 
the  persons  entitled  in  default  of  appointment  were  not 
bound  to  elect  between  the  interest  which  they  took  in  that 
way  and  the  benefits  given  to  them  by  the  testament,  out  of 
her,  own  property. 

In  the  cases  of  In  re  Oliver's  Settlement,  [1905]  1  Ch. 
191,  and  In  re  Beal's  Settlement,  ib.  256,  the  appointment 
under  the  will  being  found  to  infringe  the  rules  againBt 
perpetuity,  it  was  held  that  the  appointment  was  void,  and 
that  the  persons  taking  in  default  of  appointment  were  not 
bound  to  elect  between  their  interest  in  the  settled  fund  and 
interest  in  the  appointor  s  own  property  given  to  them  by 
the  will. 

In  the  present  case,  the  appointment  and  direction  in 
the  will  being  considered  inoperative  and  void,  I  think  it 
must  be  held  that  the  widow  should  be  entitled  to  her  full 
right  under  the  will,  as  if  no  reference  to  the  fund  in  ques- 
tion had  been  made  in  it. 

Costs  out  of  the  general  estate. 
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FULL  COURT. 

BARRETT  v.  CANADIAN  PACIFIC  R.  W.  CO 

Railway — Trespass — Bvnning  Trial  Line — Cutting  Trees  on 
Land — Unnecessary  Damage  —  Eight  of  Action  —  New 
Trial — Election. 

County  Court  appeal. 
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In  rmming  a  trial  line  for  a  proposed  branch  of  defend- 
ants' railway,  their  surveyors  entered  on  plaintiff's  land  and 
came  to  a  grove  of  trees  near  his  dwelling-house.  They  cut 
down  a  number  of  these  trees  on  the  course  of  the  trial  line, 
and  plaintiff  sued 'for  damages. 

.  The  action  was  tried  before  a  County  Court  Judge,  who 
assessed  the  damages,  but  thoi^ht  that  no  unnecessary  in- 
jury had  been  done.  He  therefore  nonsuited  plaintiff,  who 
appealed  to  the  fuU  Court. 

J.  E.  O'Connor,  for  plaintiff. 

A.  S.  Bond,  for  defendants. 

The  judgment  of  the  Court  (RiCHARDS,  J.,  Matuees, 
J.),  waa  delivered  by 

Richards,  J.: — I  take  the  findings  of  law  and  fact  by 
the  learned  Judge  to  be : 

(a)  That   defendants    were    justified   in    entering   upon 
plaintiff's  property  to  run  the  line. 

(b)  That  in  so  entering  and  running  the  line  they  were 
protected  by  the  Railway  Act  from  an  action  at  law  for  dam- 
age necessarily  done,  and  that  plaintiff's  remedy,  if  any^  was 
only  under  the  compensation  clauses  of  the  Railway  Act. 

(c)  That,  in  order  to  run  the  trial  line,  defendants  were 
compelled  to  cut  through  the  grove. 

(d)  That,  on  the  assumption  that  they  were  so  compelled, 
they  did  no  unnecessary  damage. 

I  agree  with  the  Judge  that  defendants  were  justified  in 
entering  on  the  property  to  run  the  line,  and  that  an  action 
at  law  would  not  lie  against  them  for  damage  necessarily 
caused  by  their  running  it. 

I  also  accept  his  finding  of  fact  that,  if  it  was  neceeaary 
to  cut  through  the  grove,  defendants  did  no  unnecessary 
damage. 

The  surveyor  in  charge  of  the  party  swore  that  "  the  work 
could  not  have  been  properly  done  without  the  cutting." 

It  seems  to  me  that  he  only  meant,  by  those  words,  that 
the  line  could  not  have  been  properly  run  through  tlie  grove 
without  the  cutting. 
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But  I  am  not  satisfied  that  the  line  could  not  have  beeu 
run  without  going  through  the  grove^  though  it  might  be  the 
moat  conyenient  way  to  cut  through  it. 

It  eeema  to  me  that  the  following  course  of  action  would 
have  avoided  the  trouble: 

When  the  line  reached^  or  approached,  the  nearest  point 
of  the  grove,  another  line,  at  right  angles  to  the  trial  line, 
could  have  been  run  to  one  side,  for  a  sufficient  distance  to 
clear  the  grove.  Then,  parallel  to  the  trial  line,  and,  in  the 
direction  in  which  the  latter  was  being  surveyed,  a  further 
line  could  have  been  run,  far  enough  to  clear  the  grove  in 
that  direction.  Then  a  line,  run  back  at  right  angles  to  the 
last  named  one,  in  the  opposite  direction  from,  and  parallel 
wiih,  and  of  the  same  length  as,  the  first  departing  line, 
would  have  given  the  exact  location  of  the  trial  line  on  the 
further  side  of  the  grove,  and  without  the  need  of  cutting 
through  the  grove. 

The  possibility  of  running  the  line  as  above  suggested, 
was  apparentiy  not  raised  at  the  trial.  It  seems  to  have  been 
assumed  that,  in  order  to  continue  the  trial  line,  it  had, 
necessarily,  to  be  run  through  the  grove. 

I  am  of  opinion  that,  if  the  survey  party  could,  as  sug- 
gested above,  have  gone  (as  I  think  they  could)  around  the 
grove,  without  losing  their  trial  line,  their  cutting  through 
the  trees  was  the  doing  of  unnecessary  damage,  in  respect  of 
which  defendants  are  not  protected  by  the  Railway  Act  from 
an  action. 

The  mere  fact  that  it  was  more  convenient,  or  expedi- 
tious, to  run  through  the  grove,  was  no  justification,  in  itself, 
for  the  cutting. 

I  think  plaintiff  should  have  one  calendar  month  from 
this  date  to  decide  whether,  in  view  of  the  above,  he  wishes 
to  have  a  new  trial.  If,  within  that  month,  he  files  a  written 
election  to  do  so,  there  should,  I  think,  be  judgment  allowing 
the  appeal,  and  setting  aside  the  nonsuit  in  the  Court  below, 
and  ordering  a  new  trial.  Costs  of  the  trial  already  had 
and  of  the  appeal,  to  abide  the  event  of  such  new  trial. 

If  plaintiflE  does  not  so  elect  within  such  month,  the  ap- 
peal should,  in  my  opinion,  be  dismissed  with  costs. 
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ROBINSON  V.  GRAHAM. 

Absconding  Debtor  —  Attachment  of  Ooods  —  ProceedA  of 
Sale  —  Distribution  —  Creditors  Entitled  to  Share — 
County  Courts  Act,  sees.  200-206  —  Application  to  AU 
tachment  Proceedings — Trader — County  Court  Appeal — 
Final  or  Interlocutory  Order. 

County  Court  appeal. 

On  13th  July,  1905,  plaintiflf  had  two  write  of  attach- 
ment sued  out  of  the  County  Court  of  Selkirk  against  the 
goods  and  chattels  of  defendant  Graham,  who  had  absconded 
from  Manitoba.  The  goods  were  seized,  and,  as  they  were 
of  a  perishable  nature,  they  were  sold  under  the  provisions 
of  sec.  262  of  the  County  Courts  Act,  and  the  moneys  realized 
were  paid  into  Court. 

On  20th  September  following  George  Sheane  took  out 
from  the  same  Court  a  special  writ  of  summons  against  the 
same  defendant.  Judgment  was  given  in  the  3  cases  in 
favour  of  the  respective  plaintiffs  on  13th  October. 

On  an  application  by* plaintiflf  before  the  County  Court 
Judge  to  have  the  moneys  in  Court  paid  out  to  satisfy  plain- 
tiff's judgment,  which  application  was  opposed  by  Sheane, 
claiming  under  his  judgment,  an  order  wao  made  refusing 
the  application,  and  ordering  that,  after  paying  costs,  the 
balance  remaining  in  Court  be  ratably  distributed  among  the 
creditors  of  defendant  Graham,  as  provided  by  sees.  200  to 
206  of  the  County  Courts  Act. 

Plaintiff  appealed  against  the  order.  ' 

F.  Heap,  for  plaintiff. 

J.  O'Reilly,  for  Sheane. 
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The  judgment  of  the  Court  (Dubuc^  C.J.,  Mathers^  J.), 
was  delivered  by  i 

DuBUC,  C.J. : — Sections  200  to  206  of  the  County  Courts 
Act  are  provisions  respecting  executions  against  traders. 
Section  200  defines  the  persons  who  are  traders  within  the 
meaning  of  the  provisions. 

The  first  point  to  be  considered  is  whether  Graham  was  a 
trader  within  the  Act.  If  he  was  it  must  be  under  sub-sec. 
(a)  or  (c)  of  sec.  200.  Sub-section  (a)  designates  as  traders 
persons  who,  as  a  means  of  livelihood,  buy  or  sell  goods,  wares, 
or  merchandise  ordinarily  the  subject  of  trade  and  commerce. 

Graham  was  a  baker,  retailing  bread  in  the  town  of  Sel- 
kirk. 

In  his  affidavit  Sheane  states  that  Graham  was  also  buy- 
ing, selling,  and  dealing  in  candies,  cakes,  and  confectionery. 
As  a  mere  baker  he  could  not  be  conLMdered  a  trader.  Should 
he  be  held  a  trader  because,  in  addition  to  his  bakery,  he  sold 
candies,  cakes,  and  confectionery? 

In  Thomas  v.  Hull,  6  P.  R.  172,  it  was  held  that  a  bar- 
ber, although  he  sold  perfumery,  was  not  a  trader  within  the 
Insolvent  Act.  Gwynne,  J.,  said,  in  that  case:  "The  evi- 
dence upon  that  head,  on  the  contrary,  satisfies  me  that  the 
sale  of  perfumery  was  merely  incidental  to  his  business  of 
barber,  and  was  not  of  a  character  to  entitle  the  defendant 
to  be  regarded  as  a  trader  in  respect  thereof." 

This  appears  to  me  to  be  a  true  and  correct  view  of  the 
matter,  and  I  think  that  the  selling  of  candies,  cakes,  and 
confectionery  by  Graham,  as  bakers  generally  do,  was  merely 
incidental  to  his  business. of  baker.  His  real  business,  as  a 
means  of  livelihood,  was  the  making  and  selling  of  bread, 
and  I  am  not  prepared  to  hold  that,  because  he  had  candies, 
cakes,  and  confectionery  for  sale,  he  should  be  deemed  a 
trader  in  the  true  sense  of  the  term  and  within  the  meaning 
of  the  sub-section. 

By  sub-sec.  (c)  a  manufacturer  is  given  as  a  trader.  I« 
a  baker  to  be  considered  a  manufacturer  S 

This  is  a  point  rather  diflicult  to  determine.  In  19  Am. 
&  Eng.  Encyc.  of  Law,  p.  923,  it  is  stated  that  a  baker  has 
been  held  not  to  be  a  manufacturer  entitled  to  exemptions 
from  license  tax.  This  has  been  held  in  an  Alabama  case  of 
which  we  have  not  the  report,  and  I  could  find  no  other  au- 
thority on  the  subject.     I  must  say  that  I  have  great  doubt 
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on  the  question^  sni,  as  the  ease  can  be  detennined  on  some 
other  point,  I  will  refrain  from  deciding  whether  a  baker  is, 
or  is  not,  a  trader  within  the  meaning  of  sec.  200. 

Assuming  that  Graham  was  a  trader  within  the  meaning 
of  sees.  200  to  206,  the  next  point  to  be  examined  is  whether 
the  sections  apply  where  a  writ  of  attachment  has  issuad. 
The  provisions  respecting  the  disposition  of  moneys  realized 
in  case  of  writ  of  attachment  and  in  case  of  execution  against 
traders  in  special  summons  under  the  above  sections  are 
quite  different. 

In  the  latter  case  the  bailiff  has  to  hold  the  moneys  real- 
ized during  3  months,  and  then  to  divide  them  ratably  among 
the  persons  having  unsatisfied  executions  in  force  in  his  hands, 
while  in  case  of  attachment  the  moneys  are  ratably  distribute 
ed  among  such  of  the  creditors  suing  out  such  attachments 
against  the  debtor,  and,  if  the  personal  estate  and  effects  are 
irisuificient,  no  such  creditor  shall  be  allowed  to  share  unless 
he  shall  have  sued  out  his  attachment,  and,  within  on^ 
month  after  the  issue  of  the  first  attachment,  have  given 
notice  thereof  to  the  clerk  of  the  Court:  sees  252  and  253  of 
the  County  Courts  Act. 

Another  difference  is  that  in  the  special  summons,  judg- 
ment may  be  signed  by  default,  while  in  attachment  the 
plaintiff  has  to  prove  his  demand  as  though  a  general  denial 
Lad  been  entered  by  the  defendant:  sec.  254. 

The  sections  respecting  executions  against  traders  were 
enacted  in  1898,  while  the  provisions  respecting  attachment 
had  been  in  force  for  many  years  before  that.  In  City  of 
Vancouver  v.  Bailey,  24  S.  C.  R.  62,  it  was  held  that  a  general 
later  statute  (and  a  fortiori  a  statute  passed  at  the  same 
time)  does  not  abrogate  an  earlier  special  Act  by  mere  im- 
plication. The  Court  declared  that  the  law  does  not  allow 
an  interpretation  that  would  have  the  effect  of  revoking  or 
altering  a  special  enactment  by  the  construction  of  general 
words  where  the  terms  of  the  special  enactment  may  ha/e 
their  proper  operation  without  such  interpretation. 

In  this  case,  I  should  think  that  if  the  legislature  had  in- 
tended that  the  attachment  clauses  of  the  statute  should  be 
amended  or  altered  by  the  sections  respecting  executions 
against  traders,  it  should  have  said  so.  The  attachment 
clauses  provide  for  something  special  to  be  done  by  the  at- 
taching creditor.  Before  obtaining  the  writ  of  attachment 
hi  has  first  to  swear  that  the  defendant  is  justly  and  truly 
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indebted  to  him  in  the  amount  ol  his  cfaim ;  he  has  to  state 
his  cause  of  action  and  that  he  has  good  reason  to  believe 
and  does  verily  believe  that  the  defendant  has  absconded^  or 
has  attempted  to  remove,  or  is  immediately  about  to  remove, 
his  personal  property  liable  to  seizure  out  of  the  province, 
with  intent  and  design  to  defraud  his  creditors.  All  this  he 
has  to  swear  before  he  obtains  his  attachment.  Then,  before 
he  signs  judgment  he  has  to  prove  his  claim.  The  creditor 
who  sues  out  a  special  summons  has  nothing  of  the  kind  to 
do,  and  if  the  defendant  does  not  file  a  dispute  note,  he  can 
have  judgment  in  default,  as  has  been  done  in  this  case,  with- 
out any  proof  of  his  claim. 

It  seems  that  by  imposing  certain  formalities  and  pre- 
scribing certain  procedure  to  the  attaching  creditor  the  policy 
of  the  law  has  been  to  confer  upon  him  certain  rights  and 
advantages,  and  not  to  place  him  on  the  same  footing  with 
the  creditor  who  waits  to  the  last  moment  and  then  contents 
himself  with  suing  out  a  writ  of  summons  and  gets  judg- 
ment by  default. 

Had  it  not  been  for  the  attaching  creditor's  diligence,  the 
property  of  the  debtor  might  have  been  removed  or  disposed 
of  before  any  execution  could  be  issued.  And,  taking  the 
statute  as  I  find  it,  there  is  no  doubt  in  my  mind  that  the 
sections  respecting  erecutions  against  traders  do  not  apply 
to  or  affect  the  provisions  respecting  attachment.  In  order 
to  entitle  Sheane  to  share  ratably  with  plaintiff  in  the  moneys 
realized  under  the  attachment,  he  should  have,  under  sec. 
253  of  the  Act,  sued  out  a  writ  of  attachment  and  given  a 
I'otice  thereof  to  the  clerk  of  the  Court,  within  one  month 
after  the  issue  of  the  first  attachment. 

It  was  argued  on  behalf  of  Sheane  that  the  order  appealed 
from  was  an  interlocutory  order,  and  therefore  not  appeal- 
able. The  order  finally  disposes  of  the  moneys  in  question, 
and  is  more  in  the  nature  of  a  final  order  than  of  an  inter- 
locutory one. 

In  my  opinion,  the  appeal  should  be  allowed  with  coits, 
the  order  appealed  from  should  be  set  aside,  and  an  order 
made  for  the  payment  out  to  plaintiff  of  the  moneys  realized 
under  the  writs  of  attachment. 
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MAHITOBA. 

February  10th,  1906. 

full  court. 

LAWRENCE  v.  MOORE. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Purchaser  found  by  Principal — Subsequent  Negotiations 
with  Agent 

County  Court  appeal. 

Plaintiff  was  employed  as  an  agent  to  sell  defendant's 
farm  for  a  specified  price  and  on  specified  terms.  Before 
plaintiff  had  succeeded  in  finding  a  purchaser,  defendant  had 
made  a  verbal  agreement  for  the  sale  of  the  land  to  one 
Elliott,  and  they  had  together  gone  to  a  solicitor's  office,  where 
a  written  agreement  was  prepared  for  signature.  The  fol- 
lowing day  was  appointed  for  the  parties  to  attend  and  exe- 
cute the  agreement,  but  in  the  meantime  the  purchaser 
heard  that  he  might  make  better  terms  with  plaintiff,  and 
he  then  notified  defendant  that  he  would  not  carry  out  the 
•sale.  It  appeared  from  the  evidence  that  he  did  this  for 
the  purpose  of  enabling  him  to  carry  on  negotiations  through 
plaintiff.  Elliott  stated  in  his  evidence :  "  I  had  heard,  and 
it  was  a  reason  for  backing  out  of  the  deal,  that  I  could  get 
better  terms  from  Lawrence  (the  plaintiff),  particularly  get- 
ting the  crop.^'  Plaintiff  sued  to  recover  $250  as  commission 
on  the  sale  of  the  land  in  question,  for  and  on  behalf  of  the 
defendant. 

Defendant  denied  that  plaintiff  sold  the  land  as  alleged. 

The  action  was  tried  before  Locke,  Co.  C.J.,  who  gave 
judgment  for  plaintiff  for  $100  and  costs. 

Defendant  appealed. 

T.  L.  Metcalfe,  for  defendant. 
A.  E.  Hoskin,  for  plaintiff. 
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The  judgment  of  the  Court  (Richards,  J.,  Mathers, 
J.),  was  delivered  by 

Mathers,  J.: — There  is,  to  my  mind,  no  question  that 
Elliott  did  not  abandon  the  intention  of  buying,  and  that  his 
notification  to  defendant  was  only  a  ruse  to  enable  him  to 
re-open  negotiations  through  plaintiflE. 

When  asked  by  Monteith,  one  of  the  witnesses,  if  the 
deal  with  defendant  was  off,  he  said :  "  It  was  in  a  way,  but 
he  could  get  better  terms  from  Lawrence,  and  he  would  take 
all  that  was  coming  to  him." 

On  the  same  day,  14th  August,  that  Elliott  notified  defen- 
dant of  his  refusal  to  go  on  with  the  sale,  defendant  entered 
into  negotiations  with  one  Orr  for  the  sale  of  the  farm  to 
him,  and  agreed  with  him  to  hold  the  matter  open  until  noon 
of  the  16th  following.  On  tEe  afternoon  of  the  16th  Prit- 
chard,  to  whom  the  farm  was  eventually  sold,  had  an  inter- 
view with  the  defendant.  Pritchard  was  ready  then  to  buy 
at  defendant's  price  and  on  his  terms,  and  the  defendant  then 
agreed  to  sell  to  Pritchard  provided  Orr  did  not  close  before 
noon  of  the  following  day. 

After  defendant  had  agreed  to  sell  to  Pritchard,  pro- 
vided Orr  did  not  buy,  plaintiff  submitted  to  defendant  an 
offer  from  Elliott  different  in  terms  from  those  on  which  de- 
fendant had  authorized  plaintiff  to  sell.  Plaintiff  says  that 
defendant  agreed  to  sell  to  Elliott  on  these  amended  terms. 
Defendant  says  he  agreed  to  accept  this  new  offer  provided 
neither  Orr  nor  Pritchard  bought. 

This  is  the  only  fact  in  controversy  in  the  case. 

The  story  of  defendant  is  corroborated  by  his  daughter 
and  is  entirely  consistent  with  the  admitted  facts. 

As  defendant  had  agreed  to  leave  the  matter  open  until 
noon  of  the  16th  for  one  prospective  purchaser,  and  had 
agreed  to  sell  to  another,  provided  the  first  did  not  close  by 
the  time  named,  it  is  altogether  improbable  that  he  would  be- 
fore that  time  unconditionally  agree  to  accept  Elliott  as  pur- 
chaser on  less  advantageous  terms. 

Plaintiff  heard  defendant  and  his  daughter  both  swear 
that  the  acceptance  of  the  offer  submitted  by  plaintiff  was 
conditional,  but  he  did  not  contradict  it. 

Their  evidence  on  that  point,  therefore,  stands  uncontra- 
dicted, and  on  that  point  I  think  the  fact  must  be  found  in 
defendant's  favour. 
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The  plamtiff  sues  for  commission  not  for  finding  a  pur- 
chaser, but  for  making  a  jsaie.  He  clearly  did  not  make  a 
sale  and  therefore  could  not  succeed  in  his  action  as  brought. 
lu  my  opinion  he  could  not  succeed  for  iinding  a  purchaser, 
for  the  simple  reason  that  he  did  not  find  one.  Defendant 
had  already  found  the  purchaser,  and  all  that  prevented  the 
sale  being  carried  out  in  the  first  place  was  the  impression 
conceived  by  Elliott — whether  induced  by  plaintiff  or  not, 
we  do  not  know — that  plaintiff  could  induce  defendant  to 
eccept  less  advantageous  terms.  That  is  not,  to  my  mind, 
fuch  a  finding  of  a  purchaser  as  would  entitle  plaintiff  to  be 
paid  a  commission  for  doing  so,  even  if  the  evidence  did  sup- 
port plaintiff's  contention  that  defendant  agreed  to  accept 
the  modified  terms  submitted,  and  plaintiff's  action  was  pro- 
perly framed. 

For  these  reasons,  and  with  deference  to  the  learned 
County  Court  Judge,  I  think  the  appeal  should  be  allowed 
with  costs  and  a  verdict  entered  for  defendant  in  the  County 
Court  with  costs. 


MAHITOBA. 

February  10th,  1906. 
full  court. 
RICHABDSON  v.  McCLEARY. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Revocation  of  Agency — Special  Agreement — Breach — 
Damages — Sale  by  Owner, 

County  Court  appeal. 

Plaintiffs  were  real  estate  agents,  and  defendant  place  1 
in  their  hands  for  sale  on  commission  a  half  section  of  land ; 
$9,000  was  the  price  asked  for,  with  a  certain  amount  in 
cash  and  the  balance  on  terms. 

Plaintiffs  found  a  purchaser  named  Clark,  who  was  ready 
and  willing  to  purchase  the  lands  on  those  terms. 

The  defendant  then  declined  to  sell,  settled  with  Clark 
for  his  trouble,  and  made  with  plaintiffs  an  agreement  in 
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writing  dated  6th  April,  1904,  by  which  they  were  to  have 
the  sole  right  to  sell  the  lands  until  1st  February,  1905 ;  the 
new  terms  were  $9,500 — cash  $3,500,  balance  to  suit.  One 
clause  of  the  agreement  provided  that,  in  the  event  of  defen- 
dant selling  the  land  himself,  he  was  to  pay  plaintiffs  their 
usual  commission. 

In  the  autumn  of  1904  plaintiffs  found  a  man  named 
Brownridge  who  wanted  to  buy  the  land  at  the  price  men- 
tioned, and  who  went  several  times  to  see  the  farm,  but  the 
defendant  did  not  want  to  sell,  telling  him  that. a  portion 
of  the  land  was  not  good.  He  told  Malcolm  Ferris,  one  of  the 
plaintiffs,  and  also  his  own  brother,  Thomas  McCleary,  that 
he  did  not  want  to  sell  the  farm.  On  being  informed  of  this, 
plaintiffs  did  not  make  any  more  efforts  to  find  a  purchaser 
for  the  land.  After  the  time  fixed  in  the  agreement  had 
expired,  defendant  sold  the  land  for  the  same  price,  $9,500. 
He  then  went  to  plaintiffs  and  offered  them  $50  in  settle- 
ment of  their  claim  against  him  for  commission. 

The  plaintiffs  demanded  $100,  and  no  settlement  was 
arrived  at. 

Plaintiffs  brought  this  action  for  damages  for  breach  of 
the  agreement,  and  claimed  the  amount  of  their  commission. 

The  County  Court  Judge  before  whom  the  action  was 
tried  gave  judgment  in  favour  of  plaintiffs  and  assessed  the 
damages  at  $100. 

A.  B.  Hudson,  for  defendant. 

A.  E.  Hoskin,  for  plaintiffs. 

The  judgment  of  the  Court  (Dubuc,  C.J.,  Mathers, 
J.),  was  delivered  by 

Dubuc,  C.J. : — It  was  argued  on  behalf  of  defendant 
that  a  principal  is  always  entitled  to  revoke  the  authority 
given  to  his  agent,  even  when  he  is  the  sole  agent  for  a  de- 
fined period  and  before  the  period  has  expired,  and  the  fol- 
lowing authorities  were  quoted  in  support  of  the  proposition: 
Stroud's  Jud.  Diet,  at  the  words  "  Sole  agent;*'  Bowstead  on 
Agency,  p.  196;  Rhodes  v.  Forwood,  3  App.  Cas.  603; 
Hochster  v.  De  la  Tour,  2  E.  &  B.  78;  Frost  v. 
Knight,  L.  R.  7  Ex.  111.  That  proposition  is  perfectly 
sound  as  applying  to  an  ordinary  contract  of  agency,  but  the 
case  is  different  when  there  is  a  special  agreement  entered 
into  between  the  principal  and  the  agent,  founded  on  a  valu- 
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able  coiuideration.  Pollock  on  Contracts^  p.  26,  says  that 
an  offer  may  be  revoked  at  any  time  before  acceptance^  but 
not  afterwards;  that  if  the  proposer  purports  to  give  a 
definite  time  for  acceptance,  he  is  free  to  withdraw  his  pro- 
posal before  that  time  has  elapsed,  but  he  adds  the  following 
qualification:  "He  is  not  bound  to  keep  it  (the  proposal) 
unless  there  is  a  distinct  contract  to  that  effect  founded  on 
a  distinct  consideration."  Vide  also  Eeichel  v.  Bishop  of 
Oxford,  35  Ch.  D.  48,  where  it  was  held  by  North,  J.,  that  a 
clerk  who  has  tendered  his  resignation  to  the  bishop  cannot 
withdraw  it,  even  before  acceptance,  if,  in  consequence  of 
the  tender,  the  position  of  any  party  had  been  altered,  e.g., 
if  the  bishop  had  been  thereby  induced  to  abstain  from  com- 
mencing proceeding^  in  the  ecclesiastical  court  for  the  de- 
privation of  the  clerk. 

In  the  present  case  it  is  contended  that  plaintiffs  did  not 
make  the  sale  during  the  period  fixed  by  the  agreement;  but 
the  evidence  shews  that  defendant  had  refused  to  sell  the 
land  at  the  stated  price  before  the  end  of  the  period,  and 
he  had  so  stated  to  one  of  the  plaintiffs  and  to  his  own 
brother.  Plaintiffs,  on  being  made  aware  of  this,  thought 
that  it  was  useless  to  send  any  more  customers.  They  both 
swear  that,  had  it  not  been  for  the  action  of  defendant  in 
refusing  to  sell  the  land,  they  would  have  been  able  to  make 
a  sale  within  the  fixed  period. 

The  evidence  shews  also,  that  under  the  first  agreement, 
after  the  defendant  had  refused  to  sell  to  Clark,  plaintiffs 
had  consented  to  forego  the  commission  they  were  then  en- 
titled to,  on  the  consideration  that  they  would  have  the  sole 
right  to  sell  the  land  within  the  period  mentioned ;  and  that 
was.  the  consideration  for  the  second  agreement  It  was, 
therefore,  not  an  ordinary  agency  revocable  at  the  will  of  the 
principal,  but  a  special  agreement  founded  on  a  distinct  and 
valuable  consideration.  Such  being  the  case,  defendant  could 
not,  without  the  consent  of  the  plaintiffs,  put  an  end  to  the 
authority  given  under  the  second  agreement;  and,  on  his 
having  done  so  by  refusing  to  sell,  he  became  liable  to  them 
for  breach  of  contract.  The  fact  that  he  offered  plaintiffs  $50 
in  settlement  of  their  claim  against  him  shews  that  he  recog- 
nized the  rights  of  plaintiffs  in  the  matter. 

In  my  opinion,  the  finding  of  the  learned  County  Court 
Judge  is  fully  supported  by  the  evidence  and  should  be  main- 
tained ;  and  the  appeal  should  be  dismissed  with  costs. 
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MANITOBA. 

Perdue,  J.  February  22nd,  1906. 

CHAMBERS. 

MARTEL  V.  MITCHELL. 

Pleading — Joinder  of  Causes  of  Action — Joinder  of  Defen- 
dants— Conspiracy — Company — Indemnity, 

Appeal  by  defendant  Mitchell  from  an  order  of  the 
Referee  in  Chambers  dismissing  the  appellant's  motion  for 
an  order  requiriug  .plaintiffs  to  elect  whether  they  would 
proceed  with  the  causes  of  action  set  out  in  paragraphs  2,  3, 
and  4,  and  sub-paragraphs  1  and  4  of  paragraph  9,  of  the 
statement  of  claim,  or  with  the  causes  of  action  set  out  in 
the  remaining  paragraphs. 

A.  E.  Hoskin,  for  the  appellant. 

Xoble,  for  plaintiffs. 

Perdue,  J. : — There  are  5  defendantvS  joined  in  this  ac- 
tion. Paragraphs  2,  3,  4,  5,  and  part  of  paragraph  6  deal 
with  what  is  substantially  the  one  cause  of  action. 

In  paragraphs  2,  3,  and  4  a  number  of  matters  and  trans- 
actions are  set  out.  Paragraph  5  and  the  first  part  of  para- 
graph 6  then  allege  a  conspiracy  to  which  all  the  defendants 
were  parties,  whereby  certain  shares  belonging  to  plaintiffs^ 
and  pledged  with  one  of  the  defendants  were  improperly 
and  illegally  sold.  Paragraph  8  contains  allegations  relating 
to  the  same  cause  of  action,  setting  forth  the  specific 
grounds  of  illegality  in  the  sale  of  the  shares. 

The  remaining  portion  of  paragraph  6  and  all  of  para- 
graph 7  are  devoted  to  setting  up  another  separate  and  quite 
distinct  cause  of  action  against  Mitchell  and  one  of  his  co- 
defendants,  the  company,  charging  them  with  having  con- 
spired together  to  issue  and  having  issued  a  pretended  and 
illegal  mortgage  in  Mitchell's  favour  upon  all  the  assets  of 
the  company. 

All  the  5  defendants  appear  to  me  to  be  interested  in  the 
first  cause  of  action,  and  in  respect  of  it  to  have  been  pro- 
perly joined.  As  to  the  second  cause  of  action,  it  appears 
to  me  that  only  Mitchell  and  the  company  are  interested. 
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If  any  of  the  other  3  defendants  had  applied  to  have  the 
second  cause  of  action  struck  out^  on  the  ground  that  they 
were  in  no  way  connected  with  it,  1  should  have  considered 
myself  bound  to  make  such  an  order  on  the  authority  of 
Gower  v.  Couldridge,  Ll^^^J  1  Q.  B.  348,  and  Sadler  v. 
Great  Western  H.  W.  Co.,  [189G]  A.  C.  450.  The  applicant 
Mitchell  is  interested  in  both  causes  of  action.  It  does  not 
seem  to  me  that  any  inconvenience  will  be  caused  to  him  by 
the  trial  of  the  two  causes  of  action  in  the  one  suit. 

Such  complaint  should  come  from  the  3  defendants  who 
are  not  interested  in  the  second  cause  of  action,  and  who 
would  be  put  to  the  expense  of  standing  by  and  watching  the 
trial  of  a  claim  against  Mitchell  and  the  company,  in  which 
they  had  no  interest.  , 

It  was  contended  by  the  applicant  that,  as  judgment  was 
asked  for  a  sum  of  money  alleged  to  be  due  from  the  com- 
pany to  the  plaintiffs,  this  constituted  a  separate  and  dis- 
tinct cause  of  action  against  the  company  and  was  a 
ground  for  supporting  the  motion.  I  am  of  opinion,  how- 
ever, that  this  last  mentioned  relief  is  something  that  arises 
incidentally  out  of  the  matters  or  some  of  them  which  lead 
up  to  the  main  cause  of  action  against  all  the  defendants. 
In  such  a  case  the  principle  of  the  above  cited  authorities  does 
not  apply:  Kent  Coal  Co.  v.  Martin,  16  Times  L.  R.  48(5; 
Frankenburg  v.  Great  Horseless  Carriage  Co.,  [1900]  1  Q.  B. 
504. 

There  is,  however,  a  still  further  claim  made  by  the 
plaintiffs,  for  damages  against  the  defendant  company  for 
failure  to  carry  out  an  agreement  to  indemnify  the  plaintiffs. 
against  loss  in  connection  with  the  pledge  of  certain  shares 
with  the  bank  as  security  for  a  loan  to  the  company. 

This  seems  to  be  a  distinct  cause  of  action  against  the^ 
company  in  which  none  of  the  other  defendants  are  inter- 
ested, and  it  is  one  which  arises  out  of  an  agreement  between 
the  plaintiffs  and  the  company  quite  distinct  from  and  form- 
ing no  part  of  the  transactions  in  which  the  other  defendants. 
are  interested. 

I  think  the  plaintiffs  should  be  ordered  to  strike  out 
from  the  statement  of  claim  sub-paragraph  4  of  paragraph  9, 
in  which  this  claim  for  damages  is  made. 

The  appeal  is  allowed  to  that  extent. 
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The  costs  of  the  motion  and  of  the  appeal  will  be  costs 
in  the  cause  to  the  defendant  Mitchell. 

Proceedings  to  be  stayed  until  one  week  after  the  amend- 
ment is  made. 


BEITISH  COLTTHBIA. 

(VANCOUVER.) 

November  8th,  1905. 
full  court. 

TANGHE  V.  MORGAN. 

Malicious  Prosecution  —  Reasonable  and  Probable  Cause — 
Questions  for  Jury — Proof  of  Favourable  Termination  of 
Prosecution — Bill  Ignored  by  Grand  Jury  —  Damages — 
Proof  of  Expenses  of  Defence. 

Appeal  by  defendant  from  judgment  of  Morrison,  J., 
upon  the  findings  of  a  jury,  in  favour  of  plaintiflE  for  $1,500 
and  costs  in  an  action  for  false  arrest  and  malicious  prose- 
cution. 

Defendant  was  one  of  the  owners  of  the  Lucky  Jack 
mineral  claim,  located  at  Poplar  Creek  on  9th  July,  1903. 
On  7th  December  in  the  same  year,  plaintiff,  acting  in  pur- 
suance of  his  rights  as  a  placer  miner,  located  a  placer  claim 
called  the  Shamrock,  within  the  boundaries  of  the  Lucky 
Jack.  Plaintiff  applied  in  due  form  for  a  record  of  the  said 
placer  claim,  but  the  Gold  Commissioner,  by  virtue  of  his 
**  powers  and  duties  as  Gold  Commissioner,"  ordered  the  posts 
of  the  Shamrock  placer  claim  to  be  moved  so  as  to  take  that 
<xlaim  entirely  without  the  boundaries  of  the  Lucky  Jack 
mineral  claim.  Plaintiff  brought  an  action  praying  for  a 
•declaration  that  the  order  of  the  Gold  Commissioner  was  null 
.and  void,  and  for  an  injunction  against  defendant  and  the 
•Great  Northern  Mines,  Limited,  restraining  them  from  in- 
i:erfering  with  plaintiff  in  the  working  of  his  placer  claim, 
and  for  other  relief.  The  result  of  this  action  is  reported  in 
11  B.  C.  R.  77. 

On  the  Lucky  Jack  there  was  at  the  time  of  the  location 
of  the  Shamrock  placer  claim,  and  within  the  boundaries  of 
the  Shamrock,  an  exposed  free  milling  white  quartz  ledge. 
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On  portions  of  this  ledge,  when  located,  gold  was  exposed 
prominently,  the  ore  in  places  being  so  valuable  and  easily 
detachable  that  it  waa  necessary  to  place  a  guard  over  it. 
There  were  also  at  the  side  and  within  a  few  feet  of  and  be- 
low the  ledge  detached  pieces  of  quartz  containing  appreci- 
able values  in  gold,  and  a  number  of  these  pieces  also  lay  on 
the  top  of  a  faulted  portion  of  the  ledge,  in  the  position  where 
they  had  been  dislodged  from  the  ledge  by  the  course  of 
nature.  Plaintiffs  claimed  these  loose  fragments,  alleging 
that  they  were  "  float  ^'  and  not  "  rock  in  place/'  and  ther^ 
fore  the  property  of  the  placer  owner.  While  gathering  up 
some  of  these  pieces  of  rock  in  a  sack,  plaintiff  was,  on  27th 
October,  1903,  arrested  on  a  charge  of  stealing  ore  from  the 
owners  of  the  Lucky  Jack,  and  on  6th  November  he  was  com- 
mitted for  trial  at  the  assizes  at  Nelson  on  17th  May,  1904, 
when  the  grand  jury  returned  "no  bill." 

The  following  were  the  questions  submitted  to  and  the 
answers  of  the  jury: 

(1)  Did  defendant  take  reasonable  care  to  inform  him- 
self of  the  true  state  of  the  case?    No. 

(2)  Did  he  honestly  believe  the  case  which  he  laid  before 
the  magistrate?    No. 

(3)  Was  defendant  actuated  by  any  indirect  motive  in 
preferring  the  charge?    Yes. 

(4)  Damages,  if  any?    $1,500. 

The  appeal  was  heard  by  Hunter,  C.J.,  Irving,  J., 
Martin,  J. 

J.  A.  Macdonald,  for  defendant. 
A.  H.  MacNeill,  K.C.,  for  plaintiff. 

Hunter,  C.J.: — It  is  well  settled  that  in  an  action  for 
malicious  prosecution  the  question  of  reasonable  and  probable 
cause  is  for  the  Judge  to  decide,  and  that  any  material  facts 
which  enter  into  the  determination  of  the  question  are  for 
the  jury  to  pass  on  if  in  dispute. 

The  questions  submitted  by  the  Judge  were  those  pro- 
pounded by  Cave,  J.,  and  approved  by  the  House  of  Lords  In 
Abrath  v.  North  Eastern  R.  W.  Co.,  11  App.  Cas.  247.  I 
do  not,  however,  gather  from  the  cases  that  it  has  anywhere 
been  laid  down  that  these  questions  are  to  be  submitted  in 
every  case  of  malicious  prosecution;  if  that  were  so,  it 
wK)uld  be  to  thrust  every  such  action  into  a  sort  of  bed  of 
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Procrustes,  and  in  this  particular  case  I  am  unable  to  i^er- 
ceive  the  necessity  for  the  first  question,  as  -defendant  must 
have  known  all  the  material  facts.  I  am,  however,  of  opin- 
ion that  the  Judge  was  eminently  right  in  leaving  it  to  the 
jury  to  say  whether  defendant  really  thought  plaintiff  a  thief. 
There  were  circumstajices  pro  and  con;  m  favour  of  defen- 
iant  was  the  fact  that  the  Gold  Commissioner  had  decided 
(wrongfully,  it  is  true,  as  afterwards  determined  by  the 
Court),  that  plaintiff  had  no  right  on  the  ground  covered 
by  defendant's  claim;  that  defendant  found  plaintiff  in  the 
act  of  carrying  off  some  rock  from  the  ground ;  and  that  he 
had  consulted  the  local  constable  as  to  his  rights ;  while,  on 
the  other  hand,  in  favour  of  plaintiff  was  the  fact  that  the 
mining  laws  permit  the  location  of  a  placer  over  a  mineral 
claim;  that  he  could  not  be  said  to  be  wrong  in  refusing  to 
abide  by  the  order  of  the  Gold  Commissioner,  as  the  law 
required  him  to  be  on  the  ground  representing  and  working 
his  claim,  and  his  claim  would  have  avpired  at  midnight  on 
the  day  of  his  arrest  if  he  had  absented  himself;  that  he  took 
the  rock  not  clam  et  clandestino,  but  in  the  open  light  of 
day,  in  view  of  defendant,  and  in  the  ordinary  way  in  which 
a  miner  would  take  it  for  experimental  purposes.  Under 
such  circumstances  it  is  idle  to  contend  that  the  question  of 
the  bona  fides  of  defendant's  belief  in  the  charge  of  theft 
was  not  one  peculiarly  for  the  jury. 

The  other  points  raised  by  counsel  for  the  appellant  are 
po  hollow  as  hardly  to  require  notice. 

The  first  was  as  to  the  proof  of  the  favourable  termina- 
tion of  the  criminal  proceedings.  It  is  hardly  necessary  to 
deal  seriously  with  the  suggestion  that  the  production  by  the 
proper  officer  of  a  certified  copy  of  the  bill  of  indictment, 
returned  "  no  bill,"  was  not  good  enough  proof,  especially  in 
view  of  the  provisions  of  the  Evidence  Act.  I  peremptorily 
decline  to  follow  the  invitation  of  counsel  to  delve  into  the 
technicalities  surrounding  the  do'awing  up  and  proof  of 
records  which  troubled  the  Judges  of  a  generation  ago  in 
Ontario. 

The  other  objection  was  that  there  was  no  valid  proof  of 
plaintiff  having  incurred  expense  in  defending  himself  against 
the  charge.  Plaintiff  swore  that  he  was  indebted  to  his  solici- 
tor, and  producing  the  latter's  bill  of  costs  said  he  did  not 
dispute  it.  Tie  did  not  need  to  produce  it;  all  he  was 
called  on  to  do  was  to  swear  to  the  debt,  and  if  there  were 
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some  items  in  the  bill  which  were  not  properly  attributable 
to  the  expense  of  defending  the  criminal  charge,  this  should 
have  been  brought  out  in  cross-examination.  As  it  was,  the 
bill  was  allowed  to  go  to  the  jury  as  unimpeached  evidence 
in  corroboration  of  plaintiff's  testimony,  and  very  probably 
they  took  it  for  granted  that  the  full  amount  had  been  in- 
curred in  connection  with  the  prosecution. 

As  to  the  amount  of  the  verdict,  we  are  not  concerned,  as 
it  clearly  cannot  be  called  excessive. 

The  appeal  should  be  dismissed. 

Martin,  J.,  gave  reasons  in  writing  for  the  same  conclu- 
sions, citing  McCann  v.  Preneveau,  10  0.  R.  573 ;  The  King 
V.  Smith,  8  B.  &  C.  241;  Archbold's  Criminal  Evidence 
(1900).  pp.  1,  90,  92;  Roscoe's  Criminal  Evidence  (1898), 
p.  166;  Hewitt  v.  Cane,  26  0.  R.  133,  147;  Huntley  v.  Sim- 
son,  27  L.  J.  Ex.  134,  136 ;  Lister  v.  Ferryman,  39  L.  J.  Ex. 
177;  Cox  V.  English,  Scottish,  and  Australian  Bank,  [1905] 
A.  C.  168 ;  Abrath  v.  North  Eastern  R.  W.  Co.,  11  Q.  B.  D. 
440. 

Irving,  J.,  dissented,  holding  that  the  termination  of  the 
prosecution  in  plaintiff's  favour  had  not  been  properly 
proved,  and  referring  to  Beemer  v.  Beemer,  9  0.  L.  R. 
69,  4  0.  W.  R.  540;  Reid  v.  Maybee,  31  C.  P.  384;  Regina  v. 
Coles,  16  Cox  C.  C.  165;  Hewitt  v.  Cane,  26  0.  R.  133; 
Chitty's  Criminal  Law  (1826),  sec.  187. 


BBITISH  COLUMBIA. 

(VANCOUVER.) 

November  16th,  1905. 

FULL  COURT. 

LASELL  V.  THISTLE  GOLD  CO.  AND  HANNAH. 

Company — Promise  of  Organizer  to  Allot  Shares — Action  to 
Enforce — Failure  of  Consideration  —  Illegality — Fraudu- 
lent Scheme. 

Appeal  by  defendant  Hannah  from  judgment  of  Martix, 
J.,  in  favour  of  plaintiff  as  against  the  appellant. 
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In  1899  and  1900  plaintiff  was  largely  interested  in  the 
Sutherland  Gold  fMining  Company,  Limited  (Non-personal 
liability),  owning  one-eighth  (62,600)  of  the  shares,  the 
capital  of  the  company  being  500,000  shares  of  a  par  value 
of  $1  each. 

The  company  having  become  financially  embarrassed,  de- 
fendant Hannah  proposed  to  acquire  some  of  the  outstanding 
debts  of  the  company,  obtain  judgment,  sell  the  property  at 
sheriff's  sale,  buy  it  in,  and  organize  a  new  company  in  which 
he  was  to  have  the  controlling  interest. 

At  this  time  it  was  agreed  between  plaintiff  and  defen- 
dant Hannah  that  plaintiff  should  refrain  from  taking  any 
steps  to  wind  up  the  company,  and  that  upon  the  organiza- 
tion and  incorporation  of  the  new  company  defendant  Han- 
nah would  give  the  plaintiff  a  proportionate  amount  of  fully 
paid  up  and  non-assessable  shares  in  the  new  company  to 
those  held  by  him  in  the  old  company. 

Defendant  Hannah  afterwards  acquired  a  promissory  note 
^  of  the  company  amounting  to  about  $3,000,  brought  an  ac- 
tion, recovered  judgment,  and  the  company^s  property  was 
sold  at  sheriff's  sale  on  29th  December,  1900,  defendant  Han- 
nah being  the  purchaser. 

Plaintiff,  under  his  agreement,  refrained  from  taking  any 
steps  in  relation  to  the  shares  held  by  him  in  the  Sutherland 
Company. 

Defendant  Hannah  afterwards  promoted  the  Thistle  Gold 
Company,  Limited  (Non-personal  Liability),  which  was  duly 
incorporated  on  18th  March,  1901,  with  a  capital  of  $100,000 
divided  into  100,000  shares  of  $1  each.  Plaintiff  claimed  to 
be  entitled  to  12,500  fully  paid  up  shares  in  the  new  com- 
pany, OT  their  value,  and  brought  this  action  to  establish  his 
claim. 

The  appeal  was  heard  by  Hunter,  C.J.,  Irving,  J., 
Morrison,  J. 

A.  L.  Belyea,  K.C.,  and  G.  A.  Morphy,  for  appellant. 

E.  Bloomfield,  for  plaintiff. 

Hunter,  C.J. : — It  seems  to  me  that  Mr.  Bloomfield  is 
on  the  horns  of  a  dilemma.  Assuming  that  the  alleged 
promise  is  not  too  vague  to  found  any  legal  claim  upon,  there 
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was  either  no  consideration  for  it,  or,  if  there  was,  it  was 
an  illegal  one,  or,  at  any  rate,  illegal  in  part. 

On  16th  November  Hannah  writes  to  Lasell,  who  was 
superintendent  and  manager  of  the  company,  as  follows: 

"After  thinking  over  the  affairs  of  the  Sutherland  Co.  and 
consulting  Mr.  Sutherland  and  my  attorney,  I  have  concluded 
that  the  only  way  to  get  matters  on  to  a  satisfactory  footing 
ifi  to  take  up  the  outstanding  debts  of  the  company,  to  sue 
for  judgment,  acquire  the  property,  and  organize  a  new  com- 
pany, in  which  I,  representing  those  who  have  put  in  money 
or  rendered  services  to  the  company,  shall  hold  an  absolutely 
controlling  interest  until  at  least  every  dollar  shall  have  been 
repaid.  This  step  has  been  rendered  necessary  by  reason  of 
certain  suits  against  Mr.  Sutherland,  which,  on  account  of 
Mr.  Sutherland's  fault,  had  very  unjustly  threatened  to  em- 
barrass him  badly,  lose  to  him  many  of  his  shares,  and  place 
the  control  of  the  company  in  uncertain  hands.  In  order 
not  to  give  Mr.  Sutherland's  claimants  any  advantage,  I  have 
not  thought  it  well  to  let  my  intentions  in  Minneapolis  be 
known,  and  I  think  it  will  be  well  for  you  not  to  mention  the 
matter  to  any  one  for  the  present.  I  should  have  liked  to 
have  talked  with  you  before  taking  this  step,  but  this  has 
been  rendered  impossible  because  rapid  action  was  absolutely 
necessar}'.  I  hope,  none  the  less,  that  you  approve  and  that 
you  will  aid  us  in  every  way  possible  to  put  the  new  company 
on  its  legs.  Under  the  new  management  you  will  know 
exactly  with  whom  you  have  to  do,  and  I  have  no  doubt 
results  will  be  accomplished  that  were  quite  impossible  under 
the  old  style.  I  purpose  to  take  care  of  you  and  to  take  care 
that  your  interests  are  properly  protected. 

'^  Matters  had  got  into  such  a  tangle  in  Minneapolis  that 
it  was  quite  impossible  for  Mr.  Shepherd  or  any  one  else  to 
raise  money. 

"By  advice  of  Mr.  Cran,  I  have  employed  Mr.  Stuart 
Henderson  to  sue  on  the  bank's  note  which  the  bank  has 
transferred  to  me.  I  have  also  arranged  to  take  up  the 
Shermer  and  McKenna  notes  and  to  take  up  all  the  cheques 
issued  up  to  the  date  that  you  rendered  an  account  to  Mr. 
Shepherd,  which  I  suppose  covers  everything  excepting  your 
own  services.  But  of  this,  please  advise  me  by  first  mail  to 
Minneapolis,  whence  I  return  this  evening.  We  do  not  want 
any  cheques  dishonoured. 
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"  I  hope  you  realize  that  I  have  put  myself  to  so  much 
trouble  in  coming  here  and  taking  up  the  company's  debts, 
not  for  the  purpose  of  making  money,  but  <or  the  purpose  of 
keeping  Mr.  Sutherland  from  falling  into  poverty  in  his  old 
age,  and  of  doing  what  I  can  to  see  that  the  money  I  have 
been  instrumental  in  aiding  him  to  put  into  the  company 
shall  be  paid  back.  Hod  I  foreseen  at  the  beginning  the 
present  difficulties,  my  name  would  never  have  appeared  in 
the  connection.  I  do  not  now  hold  a  single  share  of  stock, 
nor  have  I  received  a  single  dollar  of  compensation.  Not- 
withstanding this,  I  hope  that  your  judgment  and  manage- 
ment will  enable  me  to  be  finally  paid  for  what  I  have  done." 

Now,  it  is  evident  on  the  face  of  this  letter  that  Hannah 
proposes,  by  means  of  a  collusive  judgment,  to  oust  those 
shareholders  who,  from  his  point  of  view,  gave  no  value  for 
their  shares,  from  having  any  beneficial  interest  in  the  pro- 
perty, and  to  form  a  new  company,  in  which  only  a  few  of 
the  others,  including  Las^ll,  were  to  be  allotted  any  stock,  and 
this  promise  to  protect  Lasell  is  confirmed  by  a  subsequent 
telegram. 

If  the  matter  rested  here,  I  do  not  see  how  any  one  can 
maintain  that  this  bargain  was  not  illegal.  A  man  who 
occupies  the  position  of  a  superintendent  or  manager  of  a 
mining  company  is  not  engaged  to  further  the  interests  of 
creditors  or  of  particular  shareholders  at  the  expense  of  other 
shareholders,  and  if  he  actively  aids  a  creditor  to  recover  a 
judgment  which  he  knows  is  being  taken  for  the  purpose  of 
advancing  the  interests  of  one  set  of  shareholders  at  the  ex- 
pense of  the  others,  with  a  view  to  gaining  a  benefit  for  him- 
self, then  he  is  departing  from  his  duty  as  the  trusted  agent 
of  the  company,  i.e.,  all  the  shareholders,  and  is  committing 
a  fraud  upon  those  members  of  tlie  company  whose  interests 
are  being  sacrificed. 

That  he  actively  aided  Hannah  in  this  scheme  is  evident 
from  the  letter  in  which  he  says: 

'*  I  am  telegraphing  Henderson''  (ie.,  the  solicitor  whom 
Hannah  had  retained  to  get  the  judgment)  *' td-dsiy  to  push 
the  sheriff's  sale,  and  you  may  rest  assured  I  shall  do  all  in 
my  power  to  further  the  business  in  hand.  I  can  see  no 
objections  to  your  alterations  and  proposals.  What  do  you 
propose  to  do  with  Wendell's  stock?  I  wish  to  have  him 
protected,"  etc. 
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Mr.  Bloomfield,  however,  argued  that  the  consideration 
moving  from  Lasell  to  support  the  promise  was  the  forbear- 
ance on  Lasell's  part  to  proceed  with  his  own  claim. 

Assuming  that  the  forbearance  formed  part  of  the  con- 
cluded agreement,  which  is  not  by  any  means  clear,  there  is 
no  doubt  that  by  the  same  agreement  Lasell  was  also  to  assist 
in  the  wiping  out  of  the  old  and  the  organization  of  the  new 
company,  from  which  by  common  design  certain  shareholders 
were  to  be  excluded.  That  being  so,  the  consideration  was 
in  part  illegal,  and  the  illegality  cannot  be  severed. 

Mr.  Bloomfield  also  stoutly  insisted  that  Lasell  was  not 
conscious  that  he  was  being  invited  into  betraying  the  in- 
terests of  these  shareholders.  If  that  is  so,  then  all  I  can 
say  is  that  there  is  such  a  thing  as  criminal  innocence. 

The  parties  are  in  pari  delicto,  and  Ihe  appeal  should  be 
allowed  and  the  action  dismissed. 

Irving,  J.: — The  defendant  company  and  Hannah  set 
up  the  defence  that  there  was  illegality,  viz.,  at  the  time  of 
the  supposed  agreement.  We  are  told  by  Mr.  Bloomfield 
that  this  defence  was  abandoned  at  the  trial.  Mr.  Belyea's 
recollection  does  not  agree  with  JMr.  Bloomfield  (m  this 
point.    To  my  mind  it  makes  very  little  difference. 

Ex  p.  Simpson,  15  Ves.  476,  Cracknall  v.  Janson,  11 
Ch.  D.  13,  and  Scott  v.  Brown,  [1892]  2  Q.  B.  724,  are 
authorities  for  the  proposition  that  the  Court  will  take  notice 
of  fraud  and  will  not  allow  the  parties  to  escape  the  conse- 
quences of  their  own  wickedness.  It  seems  to  me  that  fraud 
is  abundantly  established. 

[Here  the  Judge  dealt  with  the  facts.] 

Morrison,  J.: — I  regret  that  I  cannot  agree  with  my 
brother  Judges  in  this  matter.  I  am  not  satisfied  that 
Lasell  was  a  party  to  any  fraudulent  scheme  on  the  part  of 
Hannah,  or  that  he  understood  that  there  was  any  fraudulent 
design  on  Hannah's  part.  I  think  that  Lasell  had  a  con- 
trolling position  from  which  he  receded  upon  making  this 
arrangement  which  Hannah  alleged  was  to  be  for  the  benefit 
of  the  company  and  all  the  shareholders. 

I  would  dismiss  the  appeal. 

Appeal  allowed;  Morrison,  J.,  dissenting. 
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BBITISH  COLTTMBIA. 

(NEW  WESTMINSTER.) 

Duff,  J.  .  January  29th,  1906. 

TRIAL. 

MacCRIMIMON  v.  smith. 

Crown  Patent — Reservation  of  Timber  in  Grant  of  Land — 
Mortgage  by  Patentee — Subsequent  Order  in  Council  Re- 
scinding Reservation — Effect  as  to  Rights  of  Mortgagee  in 
Timber — A  ccretion — Estoppel, 

The  plaintiff  MacCrimmon  was  the  owner  and  the  plain- 
tiffs Pelly  were  the  mortgagees  of  a  lot  in  the  district  of 
New  Westminster  under  mortgage  dated  5th  August,  1893, 
securing  the  payment  of  $1,500. 

The  plaintiff  MacCrimmon  entered  into  an  agreement 
with  the  defendants  Johnson  and  Cook,  by  which  the  timber 
on  the  land  was  sold  to  the  latter,  who  in  turn  sold  to  de- 
fendant Smith. 

The  plaintiffs  mortgagees  claimed  to  be  the  owners 
of  the  land,  and  that  defendants  in  cutting  and  removing  the 
timber  under  the  authority  of  the  agreement  with  the  plain- 
tiff mortgagor,  were  trespassers:  and  this  action  was  brought 
for  an  injunction  and  damages  in  respect  of  the  trespasses. 

The  rights  of  the  parties  turned  upon  the  question  as  to 
whether  the  property  in  the  timber  had  passed  to  the  mort- 
gagees. 

The  mortgagor  acquired  title  under  a  grant  from  the 
Dominion  of  Canada,  issued  under  the  authority  of  R.  S.  C. 
ch.  56,  relating  to  lands  in  the  railway  belt  in  British  Co- 
lumbia. 

Pursuant  to  sees.  14  and  15  of  the  Dominion  Land 
Regulations,  ch.  100  of  the  Consolidated  Orders  in  Council, 
the  grant  contained  a  reservation  of  all  merchantable  timber. 

Subsequently,  on  3rd  July,  1899,  an  order  in  council  was 
passed  by  which  the  reservation  established  by  these  sections 
was  rescinded,  and  it  was  provided  that  all  persons  who  had 
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received,  &c.,  prior  to  the  date  of  the  order  in  council, 
fihould  be  entitled  to  the  timber  on  their  homestead  free  of 
duties. 

R.  L.  Eeid,  for  plaintiffs. 

D.  6.  Macdonell,  for  defendants. 

Duff,  J.: — In  my  opinion,  by  the  combined  effect  of 
sees.  14  and  15  of  the  Dominion  Land  Hegulations,  and  the 
provisions  of  the  Crown  grant,  the  property  in  the  merchant- 
able timber  on  the  land  comprised  in  the  mortgage  deed  was 
reserved  to  the  Crown,  subject  to  the  provisions  of  those  sec- 
tions. These  regulations  being  legislative  in  their  character, 
it  is  not  necessary,  in  view  of  their  express  terms,  to  con- 
sider the  distinction  referred  to  at  p.  147  of  Mr.  Theobald's 
"  The  Law  of  Land.'' 

It  follows,  I  think,  that  the  rule  relied  upon  by  Mr.  Beid, 
and  stated  in  Bobfns  on  Mortgages,  p.  792,  under  which  the 
mortgagee  gets  the  benefit  of  any  accretion  to  the  security, 
does  not  apply.  I  take  it  that  the  rule  •extends  to  those  cases 
only  in  which  some  interest  in  the  subject  of  the  mortgage  is, 
after  the  execution  of  it,  acquired  by  the  mortgagor,  or  some 
right  or  servitude  by  which  the  mortgagor's  property  in  the 
subject  of  the  mortgage  was  burdened  is,  after  the  execution 
of  the  mortgage,  released  or  extinguished. 

In  this  case,  under  the  order  in  council  of  3rd  July, 
1899,  the  mortgagor  acquired  an  estate  in  fee  in  a  distinct 
subject,  the  property  in  which  had  been  (by  virtue  of  the 
regulations  referred  to  and  the  provisions  of  the  Crown 
grant)  severed  from  the  subject  of  the  conveyance.  In  ac- 
quiring this  estate,  the  mortgagor  got,  not  an  accretion  to 
that  which  he  already  had,  but  something  which,  in  a  legal 
sense,  was  a  thing  distinct:  see  Theobald's  Law  of  Land,  p. 
141. 

By  the  mortgage  deed  the  mortgagor  purports  in  terms 
to  convey  to  the  mortgagees,  without  any  exception  or  reser- 
vation, the  land  on  which  the  timber  in  question  was  at  the 
time  growing.  The  document  must,  however,  I  think  be 
construed  with  reference  to  sec.  5  of  the  Short  Forms  of 
Mortgages  Act,  and  with  reference  to  the  expanded  form  of 
the  covenant  for  title  set  forth  in  the  second  schedule  to  that 
Act.  So  construing  it,  one  must  take  it  that  (the  timber 
in  question  being  the  subject  of  a  reservation  contained  in  the 
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grant  of  the  mortgaged  lands  from  the  Crown),  the  deed 
does  not  apply  to  it.  There  is,  therefore,  no  estate  by  estop- 
pel, and  no  room  for  the  operation  of  the  principle  stated  by 
Mr.  Justice  Strong  in  Sydney  and  Louisburg  Coal  and  R. 
W.  Co.  V.  Sword,  21  S.  C.  R.  at  p.  169. 

The  result  is  that  the  action  is  dismissed  with  costs,  and 
judgment  for  the  defendant  Johnson  on  the  counterclaim 
with  costs.    Reference  as  to  damages. 


BBinsH  coLinaiA. 

(VIOTORIA.) 

Duff,  J.  February  2nd,  1906. 

CHAMBERS. 

CHISHOLM  V.  CENTRE  STAR  MINING  CO. 

Arbitration  and    Award — Fees   of    Arbitrators — Workmen's 
Compensation  Act. 

Application  by  plaintiff  to  fix  the  arbitrator's  fee  in  an 
arbitration  under  the  Workmen's  Compensation  Act  (B.C.). 

H.  G.  S.  Heisterman,  for  plaintiff. 

H.  G.  Lawson,  for  defendants. 

Duff,  J.: — I  think  the  schedule  to  the  Arbitration  Act 
does  not  apply,  and  that  the  arbitrator's  fee  must  be  dealt 
with  by  a  practice  analogous  to  the  practice  prevailing  prior 
to  the  Arbitration  Act  in  the  case  of  a  reference  directed  by 
the  Court. 

I  am  unable  to  say  that  the  fee  ($25)  charged  in  this 
case  is  unreasonable  in  the  circumstances.  It  seems,  how- 
ever, obviously  desirable  that  a  schedule  of  the  fees  to  be 
allowed  to  arbitrators  in  proceedings  under  the  Workmen's 
Compensation  Act  should  be  fixed  by  legislation. 
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BBITISH  COLTTMBIA. 

(VANCOUVER.) 

Irving,  J.  February  6th,  1906. 

TRIAL. 

DOMINION  TRUST  CO.  v.  BOWER. 

Mortgage — Power   of   Sale — Construction — Notice — Validity 
of  Sale  without  Notice  to  Second  Mortgagee. 

Action  brought  by  the  administrators  of  the  estate  of  a 
second  mortgagee  to  redeem  land  which  had  been  sold  by 
the  first  mortgagee,  assuming  to  act  under  the  power  of  sale 
in  his  mortgage.  The  power  of  sale  provided  that  the  mort- 
gagee could  sell  on  defajilt  without  the  consent  of  the  mort- 
gagor. It  expressed  nothing  as  to  whether  notice  to  the 
mortgagor  or  his  assigns  was  necessary  to  make  a  valid  sale. 
This  action  was  based  on  the  contention  that  the  second 
mortgagee  was  entitled  to  notice  before  the  power  of  sale  was 
exercised,  and  that  none  was  given. 

A.  Brydon-Jack,  for  plaintiffs,  relied  upon  a  line  of  au- 
thorities establishing  that  the  mortgagee  is  in  a  position  of 
trust  with  regard  to  the  mortgagor  and  his  assigns,  and  un- 
less he  can  shew  that  he  has  exercised  every  reasonable  pre- 
caution to  protect  the  interests  of  the  mortgagor  and  those 
claiming  under  him,  the  sale  will  be  set  aside.  The  absence 
of  notice  prevented  the  second  mortgagee  from  having  any 
opportunity  to  redeem,  as  the  fact  of  the  sale  did  not  come 
to  his  knowledge  until  some  time  after  it  was  consummated. 
He  cited  27  Am.  &  Eng.  Encyc.  of  Law,  p.  239 ;  5  C.  L.  T.  pp. 
53,  58;  Ashburner  on  Equity,  pp.  106,  318;  Bartlett  v.  Jull, 
28  Gr.  140;  Re  Gilchrist  and  Island,  11  0.  R.  537;  Miller 
V.  Cook,  L.  R.  10  Eq.  647;  Richmond  v.  Evans,  8  Gr.  508; 
Foster  v.  Hoggart,  15  Q.  B.  155;  Latch  v.  Furlontr,  12  Gr. 
303;  Massey  v.  Sladen,  L.  R.  4  Ex.  13;  Bell  &  Dunn  on 
Mortgages,  p.  159. 

L.  G.  McPhillips,  K.C.,  for  defendant,  contended  that, 
there  being  no  case  exactly  in  point,  the  sale  should  be  up- 
held as  made  bona  fide  and  for  the  purpose  only  of  roalizino: 
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upon  the  security.  He  cited  Hunter  on  Power  of  Sale,  pp. 
51,  62,  125;  Coburn  v.  Edwards,  16  Ch.  D.  393,  18  Ch.  D. 
449 ;  Dicker  v.  Augerstein,  3  Ch.  D.  600. 

Irving,  J.: — If  the  ordinary  rules  of  construction  are 
applied  to  the  power  of  sale  in  this  mortgage,  the  mortgagee 
was  thereby  authorized  to  sell  the  equity  of  redemption  after 
default  as  therein  provided,  without  any  consent  on  the  part 
of,  or  notice  to,  the  mortgagor,  except  in  the  case  of  the 
mortgagee  himself  becoming  the  purchaser;  then,  in  such 
event,  10  days^  notice  was  required. 

In  my  opinion,  a  sale  made  in  the  exercise  of  such  power 
without  notice  would  be  a  good  and  valid  sale. 

So  far  as  I  can  see,  none  of  the  authorities  cited  by  coun- 
sel for  plaintiffs  preclude  a  mortgagor  from  exercising  the 
power  of  sale  where  the  mortgagor  has  contracted  with  a 
motgagee  in  the  way  the  mortgagor  has  done  in  the  mort- 
gage now  under  consideration.  ^ 

A  power  of  sale  without  notice  should  not  be  implied 
from  doubtful  words.  If  it  were  a  matter  of  doubt  as  to 
what  was  intended,  the  doubt,  I  think,  should  be  determined 
in  favour  of  the  mortgagor. 

But  the  language  of  the  power  in  this  case  is  perfectly 
plain,  and  I  have  no  doubt  that  the  mortgagor  and  the  mort- 
gagee both  intended  th^t  the  power  should  be  exercised  witii- 
out  any  notice  to  the  mortgagor,  and  I  think  the  purchaser 
(who  acted  in  good  faith)  would  also  read  it  as  a  power  to 
sell  without  notice. 

At  one  time,  say  prior  to  1811,  when  Corder  v.  Morgan, 
18  Ves.  344,  and  Clay  v.  Sharpe,  ib.  346,  were  decided, 
there  existed  a  great  prejudice  against  powers  of  sales  of 
any  kind,  with  or  without  notice;  but  about  the  middle  of 
the  last  century  the  feeling  had  so  far  changed  in  favour  of 
the  usefulness  of  this  method  of  foreclosure  that  Sir  John 
Eomilly  said  that  powers  of  sale  were  regarded  as  being 
properly  incident  to  the  power  to  mortgage,  unless  expressly 
excluded:  Brydges  v.  Longman,  24  Beav.  27.  To-day  the 
Courts  take  a  still  more  common  sense  view  of  the  question. 
Lindley,  L.J.,  in  Kennedy  v.  De  Trafford,  [1896]  1  Ch.  762, 
says  at  p.  773 :  "  That  there  should  be  every  facility  for  re- 
alizing mortgage  securities  is  for  the  benefit  both  of  those 
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who  want  to  borrow  on  mortgage  and  of  lenders.  If  mort- 
gagees cannot  realize  their  securities  with  comparative  ease 
and  safety,  who  would  lend  money  on  mortgage?  And  what 
would  become  of  owners  of  property  if  their  facilities  of  bor- 
rowing were  destroyed  by  a  strict,  rigid  application  to  powers 
of  sale  of  principles  which  may  possibly  rest  on  very  refined 
equities,  but  which  are  utterly  inapplicable  to  ordinary  busi- 
ness purposes?" 

In  the  same  case  on  appeal  to  the  House  of  Lords,  [1897] 
A.  C.  184,  Lord  Macnaghten  says,  p.^  192 : — "  If  the  mort- 
gagee takes  pains  to  comply  with  the  provisions  of  that  power 
and  acts  in  good  faith,  I  don't  think  his  conduct  in  regard 
to  the  same  can  be  impeached/' 

The  action  must  be  dismissed ;  costs,  of  course,  follow  the 
event. 


BBITISH  COLTTKBIA. 

(COUHTT    COURT    OF    WBSTMIKSTER.) 

Bole,  Co.  C.J.  February  14th,  1906. 

TBIAL. 

TIXGLEY  V.  SHARPE. 

Landlord  and  Tenant — Distress  for  Rent — Purchase  by  Land- 
lord at  Open  Auction  Sale — Illegal  Sale — Replevin — 
Damages. 

Action  in  replevin  and  for  $500  damages. 

Defendant  was  the  landlord  of  plaintiff  with  respect  to 
certain  premises  in  Pitt  Meadows,  and  defendant  distrained 
for  $500,  the  first  yearns  rent  due.  At  the  sale,  which  was 
conducted  by  the  sub-sheriff,  H.  P.  McMartin,  the  landlord 
bid  for  some  of  the  goods  offered  for  sale,  and,  he  being  the 
highest  bidder,  the  goods  were  knocked  down  to  him  and  he 
became  the  purchaser.  Plaintiff  replevied  the  goods,  and  the 
present  action  was  brought  to  determine  whether,  in  the  cir- 
cumstances, plaintiff  or  defendant  was  entitled  to  the  pos- 
session thereof.    The  facts  were  all  admitted,  and  there  was 
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no  suggestion  of  improper  conduct  against  anybody,  plaintiff 
relying  on  the  alleged  illegality  of  the  transaction. 

R,  Cassidy,  K.C.,  for  plaintiff. 

W.  J.  Whiteside,  for  defendant,  contended  that  the  land- 
lord could  not  legally  purchase  at  a  distress  sale  for  rent  due 
to  himself. 

Cassidy,  in  reply,  contended  that  so  long  as  the  rights 
of  a  third  party  were  not  ousted,  a  landlord  could  buy 
at  his  own  distress  sale,  and  that  at  the  worst  the  sale  was 
a  nullity,  and  if  so  the  landlord  was  entitled  at  common  law 
to  retain  possession  of  the  goods  seized. 

Bole,  Co.  C.J. : — The  pivot  point  upon  which,  so  to 
speak,  the  whole  case  turns,  may  be  put  in  the  shape  of  an 
interrogatory  thus:  Was  defendant,  the  landlord,  at  an 
open  auction  sale  of  the  goods  seized  under  his  own  distress 
warrant  for  rent  due  him,  legally  entitled  to  bid  at  such  sale 
and  become  a  purchaser  thereat,  he  being  the  highest  bidder, 
no  third  person  having  any  claim  to  or  interest  in  the  goods 
so  seized  and  sold. 

It  is  not  even  suggested  that  the  auction  sale  was  con- 
ducted in  other  than  a  fair  and  open  manner  by  the  eflBcient 
sub-sheriff,  Mr.  McMartin,  and  there  were  other  bidders  in 
attendance*  besides  the  landlord,  who  made  purchases  to  the 
extent  of  over  $90.    The  whole  sale  realized  only  $225.25. 

In  King  v.  England,  33  L.  J.  Q.  B.  at  p.  146,  Black- 
bum,  J.,  says :  "  I  think  the  sale  in  pursuance  of  the  statute 
(2  Wm.  &  M.,  sess.  1,  ch.  5,  sec.  2)  must  be  a  sale  to  a  third 
person,  otherwise  many  abuses  might  arise." 

This  is  quoted  with  approval  by  Lord  Alverstone,  C.J., 
in  Moore  v.  Singer,  72  L.  J.  K.  B.  at  p.  578,  and  in 
the  same  case  Wills,  J.,  said:  "  I  am  of  the  same  opinion.  A 
sale  to  a  man  by  himself  is  not  a  sale  at  all  under  the 
statute;  to  hold  otherwise  would  be  to  open  the  door  to 
abuses  and  practices  of  a  very  objectionable  character.  The 
man  on  whom  the  law  has  conferred  a  power  of  sale  owes 
some  duty  to  the  owner  of  the  goods  whose  property  he  H 
enabled  to  sell.  It  would  be  contrary  to  every  principle  oP 
justice  that  the  man  on  whom  this  power  has  been  conferred 
and  this  duty  imposed  should  be  allowed  to  discharge  the 
duty  by  a  process  in  which  his  interest  to  soil  the  goods  art 
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Hnn-EE,  CJ.  Februaiiy  «6th.  1906, 

TRIAL. 

MORTON  Y.  NICHOI^. 

Vendor  and  Purchaser — Contmct  for  ^'d/f  of  Minerud  Claim 
— Purchasers'  Action  to  Enforce  Specific  Performance  - 
Unilaterai  Contract  or  Option — Time  Dfrmcd  to  be  of 
Essence — Failure  to  ^fal'e  First  Payment — Place  of  Pay- 
ment— Duty  to  Seek  out  Payee — Avoidance  of  Contract 
— Intoxication. 

Action  for  specific  performance  of  a  contract. 

R.  T.  Elliott,  for  plaintiffs. 

W.  J.  Taylor,  K.C.,  and  H.  D.  Twigg,  for  defendant. 

Hunter,  C.J. : — This  is  an  action  for  specific  |H>rform- 
ance  of  an  option  to  purchase  certain  mineral  cJaims.     Tht 
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option  is  dated  30th  June,  1905^  and  is  made  between 
Nichols,  the  defendant,  and  Morton  and  Symonds,  the  plain- 
tiffs. It  acknowledges  the  receipt  of  $40  paid  by  plaintiffs, 
and  provides  that  the  balance  of  the  purchase  price  of  the 
property  shall  be  paid  as  follows :  $1,000  on  7th  July,  1905, 
and  $8,960  on  or  before  30th  June,  1907.  Anft  there  is  a 
proviso  that  after  the  payment  of  the  $1,000  the  intending 
purchasers  may  examine  the  property  for  the  purpose  of 
satisfying  themselves  as  to  its  value,  etc. 

The  defence  to  this  suit,  which  is  for  the  specific  per- 
formance of  this  agreement,  is,  firstly,  that  defendant  waa 
drunk  when  he  signed  it;  secondly,  in  the  event  of  that  de- 
fence failing,  that  plaintiffs  have  not  complied  with  an  essen- 
tial condition  of  the  option,  namely,  the  payment  of  the 
$1,000  on  7th  July. 

As  to  the  first  defence,  I  am  of  the  opinion  that  it  can- 
not be  maintained.  There  is  no  doubt  undeniable  evidence 
to  shew  that  Nichols  on  29th  June  had  got  into  a  state  of 
intoxication  at  about  6  o'clock,  and  that  on  the  30th  he  was 
indulging  freely  in  intoxicating  liquors  during  the  whole  of 
the  day,  principally  in  company  with  a  man  named  Atkin- 
son. And  there  can  be  no  question  that  he  was  in  what  I 
may  possibly  best  describe  as  a  condition  of  semi-intoxica- 
tion when,  on  the  evening  of  that  day,  he  went  into  the  saloon 
of  one  of  the  plaintiffs,  Morton,  and  signed  a  document 
dated  on  that  day,  which  was  drawn  up  by  Morton,  and  the 
terms  of  which  ai'e  practically  the  same  as  the  terms  of  the 
document  on  which  the  action  is  brought. 

I  have  come  to  the  conclusion  with  respect  to  that  docu- 
ment of  the  30th,  that  while,  as  I  say,  defendant  Nichols  was 
undoubtedly  in  a  state  of  semi-intoxication,  he  was  not  in- 
capacitated to  the  extent  that  I  should  say  that  his  mind  did 
not  go  with  the  agreement,  and  that  he  did  not  understand 
the  nature  of  tlie  transaction  with  which  he  was  concerned.  I 
find  on  inspection  of  the  signature  that  there  is  nothing  in 
it  that  would  suggest  to  me  that  he  was  in  a  condition  of 
complete  intoxication,  or  that  the  intoxication  had  proceeded 
to  such  an  extent  as  to  enable  me  to  say  that  he  was  not  un- 
derstanding the  nature  of  the  instrument  that  he  was  sign- 
ing. 

The  same  may  be  said,  only  a  fortiori,  of  the  document 
which  is  being  sued  on.  On  that  day,  3rd  July — as  a  mair 
ter  of  fact  this  document  was  executed  on  3rd  July — he  had, 
in  compliance  with  the  request  of  plaintiffs,  proceeded  down 
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to  HiggmsV  law  office  for  the  purpose  of  having  this  former 
arrangement  of  the  30th  drawn  up  in  some  kind  of  legal 
shape.  It  is  not  in  dispute  that  at  that  interview  there  was 
a  discussion  between  all  the  parties  to  the  suit,  at  which  Hig- 
gins  waiJ  present,  over  plaintiffs'  desire  to  have  the  time  ex- 
tended within  which  to  pay  the  $1,000,  that  Nichols  stead- 
fastly refused,  in  fact  peremptorily  refused,  to  give  any  ex- 
tension; that  he  desired  to  consider  the  proposition,  to  use 
his  own  language,  to  sleep  on  it;  that  thereupon  plaintiffs, 
rather  than  lose  the  benefit  of  the  option,  consented  to  have 
the  thing  drawn  up  as  it  was  originally  drawn  up  in  the  docu- 
ment of  the  30th.     And  the  agreement  was  so  drawn  up. 

Now,  inspecting  the  defendant's  signature  to  this  docu- 
ment, I  find  there  is  nothing  in  it  to  suggest  in  the  slightest 
degree  that  he  was  so  far  intoxicated  as  not  to  understand 
fully  the  nature  of  the  transaction  which  he  was  entering 
into.  Comparison  of  that  signature  with  the  signature  he 
gave  in  Court  satisfies  me  that  he  was  just  as  competent  to 
sign  at  that  time  as  he  was  before  me,  as  the  signatures  are 
alike  as  they  can  be.  And  I  saw  nothing  in  his  conduct  in 
Court  to  suggest  to  me  that  he  was  in  the  slightest  degree 
under  the  influence  of  liquor.  The  signature  is  in  exact 
alignm'ent  with  the  typewriting  which  is  above  it,  and  in  no 
sense  can  it  be  said  to  be  a  sprawling  signature,  and,  so  far 
as  I  can  see,  the  man  that  wrote  that  signature  has  a  pretty 
firm  pen,  although  he  is  evidently  a  man  of  not  very  much 
education,  in  fact  possibly,  to  some  extent,  illiterate.  Now, 
I  consider  that  that  is  a  circumstance  which  is  more  weighty 
than  any  of  the  evidence  given  by  the  parties;  in  fact,  in- 
spection of  the  signature,  coupled  with  the  admission  on  all 
sides  as  to  the  discussion  about  an  extension  of  time,  satisfies 
me  that  while  no  doubt  he  had  been  imbibing  freely,  his  will 
was  still  with  him.  and  that  he  understood  well  enough  what 
he  was  about. 

Therefore,  the  defence  of  intoxication  cannot  prevail,  and 
1  do  not  think  it  requires  any  reference  to  authority  to  estab- 
lish the  proposition  that  before  a  defence  of  this  kind  can 
be  sufficient,  the  Court  must  be  clearly  shewn  that  the  in- 
toxication ha<l  proceeded  to  such  an  extent  as  to  make  it 
reasonably  certain  that  the  party  was  not  able  to  understand 
the  transaction,  or  had  not  his  will  witli  him  in  the  trans- 
action, and  that  he  was  subject  either  to  duress,  or  to  be 
taken  an  undue  advanta<ro  of  by  the  other  party. 
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Then,  turning  to  the  option  itself,  there  is  a  elaufie  which 
I  have  already  read,  which  provides  that  the  sum  of  $1,000 
shall  be  paid  on  7th  July.  Now,  of  course,  by  the  provisions 
of  the  Judicature  Act,  stipulations  as  to  time  are  to  receive 
the  same  construction  by  the  Court  as  thejr  did  formerly  in 
the  courts  of  equity.  As  far  as  I  can  gather  from  the  cases 
referred  to  by  the  counsel  on  both  sides — in  fact,  it  has 
always  been  my  understanding  of  the  matter — the  cardinal 
principle  is,  that  stipulations  as  to  time  are  not  treated  in 
courts  of  equity  as  being  prima  facie  the  essence  of  the  con- 
tract. But  where  there  is  something  in  the  nature  of  the 
property,  such  as,  for  instance,  reversionary  interests,  or 
where  the  propety  is  of  a  wasting  character,  or,  in  England, 
in  connection  with  the  sale  of  public  houses  as  going  con- 
cerns, or  where  the  property  is  of  fluctuating  value,  and  1 
think  also  in  the  case  of  options  and  unilateral  contracts, 
there  is  this  exception  carved  out  of  the  rule,  that  is  to  say, 
that  such  stipulations,  although  not  expressly  made  of  tlie 
essence,  would  be  deemed  to  be  of  the  essence  in  a  court  of 
equity. 

Now,  this  is  a  contract  for  the  Siile  of  property  which  is 
of  a  peculiarly  fluctuating  value,  namely,  mineral  claims. 
There  is  no  class  of  property  that  is  of  more  fluctuating 
value,  I  presume,  than  mineral  claims.  So,  although  there 
is  no  stipulation  that  time  shall  be  of  the  essence  of  the 
option,  yet  by  the  very  nature  of  the  property  dealt  with, 
it  is  clear  that  time  shall  be  of  the  essence.  And  I  would 
say  that,  having  regard  to  the  fact  that  it  is  an  option  or  a 
unilateral  contract,  for  that  reason  I  would  have  come  to  the 
same  conclusion,  that  is  to  say,  that  time  was  intended  to  be 
of  the  essence.  But  I  think  the  matter  is  settled  beyond 
peradvonture  by  the  admissions  of  all  the  parties  to  this  suit. 
The  evidence  is  clear  to  the  effect  that  there  was  a  request 
to  have  the  extension  of  that  particular  time  for  the  pay- 
ffnent  of  that  particular  sum;  and  it  is  just  as  expressly  ad- 
mitted on  all  hands  that  that  request  was  refused.  In  other 
words,  there  can  be  nothing  more  certain  than  this,  that  all 
the  parties  to  this  contract  understood  perfectly  well  that 
time  was  to  be  of  the  essence,  and  tliat  t'no  $1,000  was  to  be 
paid  on  that  particular  day.  T  might  point  out,  too,  that, 
for  some  peculiar  reason,  there  i>:  not  the  latitude  allowed 
for  the  payment  of  iha^  sum  of  $1,000  that  tliorc*  is  for  the 
larger  purn   of  $8. OHO.  because  the  stipulation   is   that   that 
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$1,000  is  to  be  paid  on  the  7th,  not  on  or  before  the  7th,  and 
the  balance  of  $8,960  is  to  be  paid  on  or  before  1st  June, 
1907.  So  that  all  the  facts  and  circumstances  point  but  one 
way,  and  that  is  that  it  was  the  clear  intention  of  the  parties 
that  the  $1,000  was  to  be  paid  on  7th  July. 

That  being  so,  we  have  to  consider  what  was  the  duty  of 
plaintiffs  in  those  circumstances.  Now,  the  law  is  clear, 
and,  as  I  understand  it,  it  has  been  settled  ever  since  the 
time  of  Queen  Elizabeth,  that  where  there  is  a  stipulation  to 
pay  money  on  a  particular  day,  and  no  place  is  agreed  upon, 
it  is  the  duty  of  the  payor  to  seek  out  and  find  the  payee  if 
he  is  within  the  jurisdiction.  This,  indeed,  seems  somewhat 
obvious,  because  if  it  is  the  payor's  duty  to  pay  in  legal  ten- 
der, it  must  be  handed  to  the  payee  in  order  that  he  may 
have  a  chance  to  count  over  and  object,  and  if  it  is  to  be 
handed  to  him  he  must  be  sought  out  and  found.  So  far  as 
I  know,  the  rule  is  absolute  and  unqualified,  with  this  one 
exception,  that  where  the  payee  by  his  own  conduct  makes 
it  impossible  for  the  covenantor  to  fulfill  the  covenant,  then 
a  court  of  equity  will  not  allow  him  to  complain  and  to  set 
up  the  non-fulfilment  of  it,  in  a  suit.  Where  the  payee  de- 
liberately evades  the  payor,  for  the  purpose  of  rendering  the 
performance  of  the  covenant  impossible,  then  of  course  it  is 
his  will  that  the  covenant  should  not  be  performed,  and  it 
is  only  reasonable,  in  such  circumstances,  that  the  Court 
should  prevent  him  from  insisting  on  the  non-performance, 
provided  the  covenantor  makes  the  tender  within  a  reason- 
able time  according  to  the  circumstances  after  the  evasion 
ceases,  and  satisfies  the  Court  that  he  was  ready  and  willing 
to  pay  the  money  at  the  stipulated  time. 

That  brings  me  to  this:  is  there  anything  in  the  circum- 
stances of  this  case  which  enables  me  to  say  that  there  was 
anything  done  by  defendant  to  render  it  impossible  for  these 
plaintiffs  to  carry  out  that  covenant  to  pay  upon  the  7th? 
Now,  the  undoubted  facts  are  that  defendant  was  first  of  all 
within  the  jurisdiction,  that  during  a  portion  of  that  day 
he  was  out  at  Saanich.  only  a  short  distance  away  from  the 
city.  I  am  of  the  opinion  that  if  he  liad  been  at  Saanich  the 
whole  day,  unless  he  was  there  for  the  purpose  of  evading  the 
tender,  it  would  have  been  the  duty  of  the  covenantors  to 
have  hunted  him  up  and  paid  him  the  money  there,  or  at 
all  events  tendered  it  to  him  tliere.  But  the  fact  is  that  he 
was  not  there  during  the  whole  day,  that  he  was  in  Victoria 
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after  about  11  o'clock  that  morning,  that  he  was  frequently 
at  his  then  usual  place  of  abode,  the  Western  Hotel,  that  he 
was  in  the  principal  streets  during  a  portion  of  the  day :  and 
60  far  as  I  can  see  there  is  not  a  shred  of  evidence  to  sug- 
gest to  me  the  conclusion  that  he  was  in  any  way,  shape,  or 
form  endeavouring  to  evade  the  performance  of  the  covenant. 
On  the  other  hand,  it  is  admitted  by  plaintiffs  that  they  did 
not  get  the  money  together  until  about  3  o'clock  on  that  day, 
that  is  to  say,  at  the  time  when  banking  bu.«ines8  is  at  an 
end  for  the  day;  and  not  only  that,  but  they  made  no  at- 
tempt whatever  to  find" this  man  with  the  money;  it  is  true 
that  they  had  messengers  a  short  time  before,  in  the  earlier 
part  of  the  day,  trying  to  hunt  up  his  whereabonts ;  but  they 
made  no  attempt  to  approach  this  man  with  the  money  until 
about  10  o^clock  that  night.  Now,  there  is  some  suggestion 
made  to  me  that  about  a  quarter  to  12  that  night  they  made 
another  visit  to  the  Western  Hotel,  and  that  they  were  in- 
formed by  the  proprietress,  or  by  some  person  there  in 
charge,  that  he  was  there,  but  they  were  not  aUowed  in. 
Well,  I  have  no  recollection  of  that  evidence  being  given  at 
the  trial,  and  it  may  possibly  have  been  that  there  was  some 
evidence  of  that  given  in  discovery,  but  I  will  assume  that  to 
be  the  case,  and  that  they  were  informed  that  Nichols  was 
in  the  hotel,  and  that  he  was  in  his  room.  I  am  still  of  the 
opinion  that  that  is  not  a  finding  within  the  legal  duty; 
that,  to  use  the  language  of  Baron  Parke,  it  wa^i  their  duty : 
to  find  him  at  their  peril.  In  other  words,  to  get  in  touch 
with  him  in  such  a  fashion  that  they  were  able  t/>  tender 
him  the  money  in  sufficient  time  before  the  expiration  of  the 
24  hours  to  enable  hnn  to  properly  check  up  the  money.  I 
have  come  to  the  conclutJion  that  the  covenant  wa-  nf»t  per- 
formed within  the  time  imposed  upon  the  covenantors,  and 
that  there  was  no  att<*nipt  made  hy  the  lovenantff  to  render 
the  performance  imposv^ible.  That  being  so,  unUaif  it  could 
be  made  out  to  my  satisfaction  that  there  was  M»nir  i^\yx\\\ 
raistxl  to  prevent  the  defendant  from  holding  \hv  plaintiffs 
strictly  to  their  covenant,  I  do  not  se(»  how  1  can  interfere. 
There  is  no  doubt  that  the  primary  rule  of  all  <  onrts  of 
<»quity  is  to  hold  the  parties  to  their  intention — T<»  uiw  effect 
to  their  intentions  just  as  much  a?  in  a  court  of  Imu. 

Now,  1  accept  without  resene  the  statement  of  Lord 
Cairns  in  Tilley  v.  Thonuu^.  L.  R.  3  Cli.  «5?.  My  t^iueption 
of  that,  however,  dilfrrs  from  the  view  taken  1)V  Mr.   Blliott. 
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1  can  see  nothing  on  which  1  can  ground  any  interference. 
Lord  Cairns  says:  "The  legal  construction  of  the  contract 
IB,  in  my  opinion,  such  as  I  have  expressed,  and  the  construe^ 
tion  iSy  and  must  be,  in  equity  the  same  a^  in  a  court  of  law. 
A  court  of  equity  will  indeed  relieve  against,  and  enforce, 
specific  performance,  notwithstanding  a  failure  to  keep  the 
dates  assigned  by  the  contract,  either  for  completion,  or  for 
the  steps  towards  completion,  if  it  can  do  justice  between 
the  parties,  and  if  (as  Lord  Justice  Turner  said  in  Roberts 
T.  Berry)  there  is  nothing  in  the  ^  express  stipulations  be- 
tween the  parties,  the  nature  of  the  property,  or  the  sur- 
rounding circumfitances,'  which  would  make  it  inequitable  to 
interfere  with  and  modify  the  legal  rights.  This  is  what  is* 
meant,  and  all  that  is  meant,  when  it  is  said  that  in  equity 
time  is  not  of  the  essence  of  the  contract.'^  Now,  I  understand 
that  to  mean  simply  this,  that  where  it  is  apparent  from  the 
stipulation  itself,  from  the  nature  of  the  contract,  such  a3 
I  think  to  be  the  case  in  this  suit,  or  where  it  appeals  from 
the  surrounding  circumstances,  that  there  was  an  express 
understanding  between  the  parties  that  time  was  to  be  of  the 
essence,  the  Court  has  no  power  to  interfere,  unless  tl^»  per- 
formance of  the  covenant  is  deliberately  made  impossible  by 
the  act  of  the  covenantee.  In  this  casp  the  failure  was  en- 
tirely on  the  part  of  the  covenantors,  and  not  in  any  respect 
upon  the  part  of  Nichols. 

That  heing  the  case,  I  think  it  follows    that   the  action 
must  be  di.sraissed  with  costiJ. 
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Re  HARETS. 

Advocate — Motion  to  Suspend --  AUeriaiums  of  M\sc(nu}uct 
— Misappropriation  of  Money — Analysis  of  E  rid  en  re — 
Disproval  of  Charge. 

Application  bv  the  Law  Sixioty  of  the  Nortli-Wef-t  Ter- 
ritories, undor  the  Tiosral  Prr»f(»-sion  Orrlinanoe.  for  nn  ^-rrler 


168         THE  WESTERN  LAW  REPORTER. 

siispending  and  disqualifying  'Charles  Farley  Harris  as  an 
advocate,  on  grounds  disclosed  in  affidavits  filed. 

The  application  was  referred  to  the  Court  by  Harvey, 
J.,  and  was  heard  by  Sifton,  C.J.,  Wetmore,  Scott,  New- 
lands,  and  Harvey,  JJ. 

A.  Boss,  Begina,  for  the  Law  Society. 
C.  F.  Harris,  Macleod,  in  person. 

Sifton.  C.J. : — The  application  is  based  upon  the  em- 
ployment of  Harris  as  advocate  to  defend  one  Charles  W. 
Lange  upon  one  charge  of  uttering    a  forged    cheque    and 
three  charges  of  obtaining  money    by  false    pretences,  the 
false  pretences  being  the  issue  of  three  several  small  cheques 
amounting  altogether  to  $40.60  upon  a  bank  where  he  had 
no  funds.     Lange  was  indicted  on  all  four  charges  at  a  Court 
held  in  Macleod  in  Februar}',  1903,  was  then  tried  on  the 
charge  of  uttering  forged  clioque{>,  and  found  by  a  jury  "  not 
guilty  because  he  was  insane  when  he  did  the  act  charged.' 
Lange  was  then  remanded  to  gaol  to  await  the  pleasure  of 
the  Lieutenani>-(}overnor.  was  examined,   and   found   not   to 
be  insane,  and  was  in  July  of  the  same  year    tried  on  the 
other  three  charges,  found  guilty,  and  sentenced  to  imprison- 
ment for  a  term  of  two  years.     Immediately  before  his  first 
trial,  Lange,  by  cheque,  paid  Harris  $297,  being  proceeds  of 
a  draft  for  $300  made  by  him  on  a  brother  in  the  United 
States,  and  shortly  before  the  second  trial  paid  him  an  ad- 
ditional $61   by  cheque.     It  is  upon  the  application  of  the 
money  received  by  Harris  upon  these  two  cheques  that  the 
disagreement  arises.     Upon  the  one  for  $61  there  is  no  dis- 
agreement as  to  facts;  it  was  admittedly  given,  in  so  far  as 
$10  was  concerned,  to  pay  expenses  of  Harris  to  a  place  called 
Frank,  and  properly  used  for  that  purpose,  and  as  to  the 
balance,  $51,  for  tlie  purpose  of  repaying  to  certain  persona 
in  Frank  tlie  amount  of  the  three  cheques  cashed  by  them, 
with  protest  fees  on  same — the  cheques  amounting  to  $40.60 
and  the  protest  fees  to  (apparently)  $10.40.     For  an  appar- 
ently satisfactory  reason,  Harris  did  not  pay  the  persons  at 
PVank,  owing  to  some  idea  that  they  had  no  right  to  take 
the  money,  when  criminal  proceedings  were  pending;  but  on 
,  the  morning  of  the  opening  of  Court,  and  by  leave  of  the 
Court,  did  pay  them  in  Court  the  amount  of  the  face  value 
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of  the  several  cheques,  which  they  accepted  without  objec- 
tion. Harris  states,  and  there  is  no  contradiction,  that  the 
protest  fees  were  not  paid  because  he  had  no  memorandum 
of  the  amount  due  on  each  cheque,  and  that  in  the  hurry  of 
settling  the  matter  in  Court  nothing  was  said  about  them. 
And  it  looks  quite  reasonable  that  the  persons,  never  having 
expected  to  get  anything  for  their  claims,  were  quite  satisfied 
with  what  tHey  did  get,  and  possibly  so  expressed  themselves. 
It  was,  doubtless,  the  duty  of  Harris  to  see  that  these  per- 
sons received  the  $10.40  protest  fees,  but,  in  the  absence  of 
any  request  or  demand  for  it,  and  it  being  a  comparatively 
insignificant  amount  to  be  divided  between  three  persons,  his 
neglect  to  pay  the  same  would  not,  under  the  circumstances, 
be  ground  for  punishment  by  this  Court. 

In  regard  to  the  other  and  more  serious  charge,  Lange 
states  that  the  $297  was  paid  to  Harris  upon  the  express 
trust  to  first  pay  one  Anderton,  from  whom  he  (Lange)  had 
received  advances  upon  the  cheque  alleged  to  be  forged,  the 
amount  of  his  claim  then  being  unknown  to  both  parties 
exactly,  but  upon  the  trial  settled  at  $135,  and  second,  to 
pay  the  expenses  of  his  trial,  which  practically  meant  the  fees 
of  Mr.  Harris  for  defending  him.  Harris,  on  the  other  hand, 
enters  an  explicit  denial  of  this  statement,  and  affirms  that 
he  was  promised  $300  for  his  fees,  and  explicitly  and  defi^ 
nitely  refused  -to  defend  Lange  on  any  other  terms,  and  fur- 
ther states  that  he  was  promised  an  additional  fee  for  defence 
in  the  other  three  cases,  which  he  has  not  been  paid.  In 
support  of  Lange's  statement,  he  produces  the  $297  cheque, 
which  is  signed  by  him  payable  to  "  Charles  F.  Harris,  trus- 
tee for  myself:^'  and  at  first  sight  this  would  appear  to  cor- 
roborate his  story,  but  the  evidence  sliews  clearly  that  Lange 
had  nothing  to  do  with  the  making  out  of  the  cheque  or  the 
form  of  it.  The  cheque  was  drawn  out  in  the  bank  by  one 
of  the  employees  under  instructions  from  Harris,  and,  ac- 
cording to  his  statement,  was  so  disawn  in  order  to  prevent 
or  discourage  any  attempt  on  the  part  of  the  bank,  to  which 
he  was  indebted  at  the  time,  to  retain  the  money  to  apply  on 
his  debt  to  the  bank,  and  after  being  so  drawn  was  sent  with 
the  draft  to  the  gaol  for  Lange  to  sign.  Lange  does  not 
even  assent  that  he  ever  read  it,  and,  in  my  opinion,  the  evi- 
dence of  both  Harris  and  I^njre  in  regard  to  the  cheque  re- 
moves it  out  of  consideration  as  evidence  of  a  trust.  We 
are  then  confined  to  the  sworn   testimony    of    the    parties 
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themiseives.  The  evidence  of  Mr.  Harris  as  to  his  agreement 
is  not  unreasonable.  The  amount  of  $300  for  an  important 
criminal  defence  is  not  at  all  unusual,  and  cannot  in  itself 
be  taken  as  raising  any  presumption  in  favour  of  a  trust. 
While  the  evidence  of  Lange,  though  definite  as  to  the  trust, 
is  considerably  weakened  by  the  admitted  fact  that,  although 
he  knew  at  the  time  of  his  trial  in  February,  the  day  after 
he  had  paid  the  money  (for  the  purpose  of  favourably  in- 
fluencing Anderton,  who  was  the  principal  witness  against 
him),  that  Andejton  had  not  been  paid,  and  so  stated  in 
Court,  he  made  no  complaint  to  Harris ;  and  several  months 
after,  when,  just  previous  to  his  second  trial,  Harris  advised 
him  to  pay  Anderton,  who  was  again  to  be  a  witness,  he  still 
said  nothing  to  Harris  about  it  being  his  duty  to  pay  Ander- 
ton out  of  the  $297,  but,  on  the  contrary,  made  other  ar- 
rangements and  did  secure  to  Anderton  before  the  second 
trial  what  Anderton  admitted  on  second  trial  to  be  pay- 
ment, but  which  afterwards  turned  out  to  be  $50  on  account; 
and  it  was  not  until  after  his  release  from  gaol,  and  appar- 
ently on  the  instigation  of  other  persons,  that  he  first  men- 
tioned the  trust,  and  even  then  he  made  no  application  to 
Harris,  other  than  drawing  on  him  without  explanation  for 
$26,  which  would  appear  to  be  an  absurdity  if  he  considered 
he  had  a  legitimate  claim  for  $135. 

An  advocate  in  an  application  of  this  kind  is  practically 
in  the  same  position  as  a  person  accused  of  a  criminal  act, 
and  is  entitled  to  the  benefit  of  any  reasonable  doubt  as  to 
his  guilt;  and,  in  view  of  the  inconsistencies  in  the  evidence 
of  Lange,  as  hereinbefore  referrefl  to,  I  niusT  liold  that  the 
charge  in  this  case  has  not  been  proved,  and  the  summons 
should  be  dismissed,  but.  owing  to  Mr.  Harris'>  action  in 
ignoring  the  communication  sent  to  hi  in  bv  the  Law  Society, 
of  whicli  he  is  a  member,  and  to  which  he  owed  the  duty  of 
assist in^^  fn  clear  up  the  charge  against  him,  without  ensts. 

Wetmork.  J.:  -1  a.irre<'  with  the  conclusion  at  which  the 
learned  Chief  Jtistice  has  arrive<l.  It  is  possible,  liowever. 
that  if  tlie  person  who  is  really  at  the  bottom  of  this  matter 
were  of  better  standin^^  in  the  romnninity,  I  misrht  arrive 
at  a  different  conclusion.  Lange,  the  p(TS(>n  to  wlioin  I  re- 
fer. ha.s  b(H.^n  convicted  of  three  offcMices  of  olaainiuL'  money 
by  false  pretence-,  and  has  been  sentenced  to  itnfiri-onment 
therefor.      Re  >^a-   cliarced    witli    forL-^'-ry.   and   oniy   es<-aped 
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conYiction  by  a  verdict  which  1  am  inclined  to  think — u»  say 
the  least — was  somewhat  questionable.  Some  of  the-  facts 
proved  in  this  application  seem  to  me  to  raise  a  mtv  strong 
suspicion  against  the  advot'ate,  but  1  hesitate,  in  view  of  the 
standing  of  Lange — as  I  have  already  set  forth — and  of  the 
fact  that  the  advocate  has  contradiitcHl  Lange  so  Hatly,  in 
coming  to  the  conclusion  that  w^e  ought  to  suspend  the  ad- 
vocate or  strike  him  oft  the  rolls.  What  T  have  stated  refers 
to  the  proceeds  of  the  $297  cheque.  I  quite  agree  with  the 
Chief  Justice  and  the  reasons  stated  by  him  fis  to  his  con- 
elusion  as  to  the  $61  cheque.  And  I  do  not  wish  to  be  under- 
stood as  dissenting  from  any  of  the  reasons  given  by  the 
Chief  Justice  for  reaching  the  conclusion  he  has  arrived  at. 

Scott,   Newlands,   and  Harvey,  JJ.,  concurred. 


NOBTH-WEST  TEBBITOEIZS. 

(EASTERN    A88IHIBOIA.) 

Wetmore.  J.  February  3ri).  1906. 

TRIAL. 

HBNNENFEST  v.  MAL€HOSE. 

Bill  of  Sale  —  Evidrnrc  —  Copf^  Certified  hy  Registrar  of 
Deeds  in  Foreign  Coxintry — SecomUiry  Evidence  of  Con- 
tents of  Original — Evidence  of  Sale  in  Foreign  Country 
— Application  of  Foreign  Law — Delivery  and  Change  of 
Possession — Fraudulent  Inieni — Consideration  —  Untrue 
Slatement  in  Bill — Interpleader.      • 

An  interpleader  proceeding. 

E.  L.  Elwood,  Moosomin.  for  plaintiff. 

J.  D.  Murphy.  Oxbow,  for  clainiant. 

Wetmore,  J.  : — 11iis  was  an   interpleader  pro<c<'dmg  t-o 
try  out  the  riofht  of  pro[)erK'  in  a  thn*shin<:  out  fir  seized  by 
the  sheriff  under  an  execution  issued  at  the  suit  of  the  plain- 
tiff against  Joseph   Malchose.     The  dniirumt.   HuIk  H.   Mai 
chose,  is  a  brother  of  the  clefenclaiit. 
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There  was  produced  at  the  trial  a  copy  of  what  pur- 
ported to  be  a  bill  of  sale  from  Joseph  and  Peter  Malchose 
to  Hubert,  which,  it  was  contended,  embraced  the  threshing 
outfit  in  question.  This  copy  purported  to  be  certified  by 
the  deputy  registrar  of  deeds  for  Wark  county.  North  Da- 
kota. The  document  was  received  in  evidence  subject  to  ob- 
jection. I  am  of  opinion  that  it  was  improperly  received. 
I  can  find  no  authority  for  receiving  in  evidence  a  certifiefi 
copy  of  such  a  document  certified  by  such  an  officer  as  is  pur- 
ported to  have  certified  it,  resident  in  a  foreign  country.  I 
will  therefore  treat  this  case  as  if  this  document  had  not  been 
put  in.  There  was  also  some  evidence  received  as  to  the  con- 
tents of  the  original  bill  of  sale.  That  was  also  received  sub- 
ject to  objection,  on  the  understanding  that  if  1  came  to  the 
'conclu^on  that  it  was  improperly  received  the  Evidence 
should  be  struck  out.  I  hold  that  it  was  improperly  received 
and  strike  it  out  accordingly. 

These  documents  having  been  set  aside,  I  have  very  great 
doubt  whether  there  was  proper  evidence  put  in  to  establish 
a  sale  in  North  Dakota  by  Peter  Malchose  and  Joseph  Mal- 
chose to  Hubert.  It  seems  to  me  that  the  evidence  is  open 
to  the  objection  that  it  was  secondary  evidence  of  the  con- 
tents of  a  written  document.  However,  I  do  not  consider 
it  necessary  to  express  a  decided  opinion  upon  the  subject  in 
view  of  the  conclusion  I  have  reached. 

Assuming  that  there  was  evidence  to  establish  such  a  sale 
to  Hubert,  it  amounts,  as  I  find,  to  this.  The  defendant 
Peter  Malchose  and  Joseph  Malchose  purchased  the  thresh- 
ing outfit  in  quastion  from  Russell  &  Co.,  of  Massillon, 
Ohio.  This  purchase  was  eflFected  in  Julv,  1902.  According 
to  the  testimony  of  the  Malclioses,  there  had  been  some  pre- 
vious talk  about  selling  this  machine  to  Hubert,  but  I  find 
that  it  was  never  carried  out  until  5th  May,  1904,  when  the 
alleged  sale,  if  any.  wa<  made.  Peter  and  Joseph  remained 
in  actual  possession  and  control  of  this  machine  until  such 
alleged  sale  to  Hul)ert,  and  they  continued  to  remain  in  such 
possession  and  control  thereafter  until  it  was  seized  by  the 
sheriff.  It  was  brought  into  Canada  by  Joseph  and  Peter, 
and  was  worked  and  operated  there  by  them. 

In  the  first  place,  the  question  arises:  What  would  be 
the  effect  of  such  a  transfer  in  the  State  of  North  Dakota? 
By  consent  of  the  advocates  of  both  parties,  those  parts  of 
the  Code  of  North   Dakota  bearing  upon   the  subject  have 
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been  presented  to  me,  and  it  has  been  agreed  that  I  may 
interpret  them.  Section  5053  of  that  Code  provides  that 
**  every  sale  made  by  a  vendor  of  personal  property  in  hib 
possession  or  under  his  control,  and  every  assignment  of  per- 
sonal property,  unless  the  same  is  accompanied  by  an  im- 
mediate delivery  and  followed  by  an  actual  and  continued 
change  of  poe^session  of  the  property  sold  or  assigned,  shall 
be  presumed  to  be  fraudulent  and  void  as  against  the  credi 
tors  of  the  vendor  or  assignor,  or  subsequent  purchasers  or 
incumbrancers  in  good  faith  and  for  value,  unless  tho.-c 
claiming  under  such  sale  or  assignment  make  it  appear  that 
the  same  was  made  in  good  faith  and  without  any  intent  lo 
hinder,  delay,  or  defraud  such  creditors,  purchasers,  or  in- 
cumbrancers.".' And  sec*.  5055  provides  that  "  in  all  cases 
arising  under  section  3699  or  under  the  provisions  of  this 
chapter,  the  (juestion  of  fraudulent  mtent.  i>  one  of  fact  and 
not  of  law;  nor  can  any  transfer  or  charge  be  adjudged 
fraudulent  solely  on  the  ground  that  it  was  not  made  for  a 
valuable  consideration. '^  Inasmuch  as  there  was  no  im- 
mediate delivery  followed  by  an  actual  and  continued  change 
of  possession,  it  is  presumed,  jujcording  to  the  law  of  North 
Dakota,  that  the  sale  is  fraudulent  and  void  as  against  the 
creditors  of  the  vendors,  Joseph  and  Peter.  Therefore,  we 
have  that  prima  facie  fact  established — that  the  sale  is 
fraudulent  and  void  as  against  crcnlitors,  and  the  burden  lies 
upon  the  claimant  Malchose  of  establishing  that  the  sale  was 
made  in  good  faith  and  without  intent  to  delay,  hinder,  or 
defraud  creditors;  that,  according  to  the  law  of  \orth  Da- 
kota, is  a  question  of  fact.  It  is  quite  clear  that  at  the  time 
this  alleged  sale  was  effected  Peter  and  Joseph  Malchose  were 
indebted;  they  were  indebted  to  Russell  &  Co.  upon  notes 
due  or  maturing  due  which  represented  over  $1,000;  and  the 
plaintiff's  judgment  on  which  the  execution  issued  against 
Joseph  was  practically  based  on  those  ver}'  notes.  They  were 
also  being  pressed  for  a  claim  arisinrr  out  of  an  injury  to  a 
cjiild  througli  their  threshing  machine.  T  have  great  doubt, 
however,  whether  the  persons  pressing  that  claim  could  be 
called  creditors  at  the  time  the  allcired  sale  to  Huhcrt  was 
made. 

At  the  trial  of  this  matter  Peter.  Jowph,  and  Hubert,  Mal- 
chose gave  testimony,  and  their  evidence  was  intended  to 
establish  that  at  the  time  of  the  snlc  Pctr^r  and  Joseph  were 
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indebted  to  Hubert,  and  that  he  purchased  the  threshing  out- 
fit and  a  number  of  horses,  for  a  consideration  partly  based 
on  such  indebtedness,  and  1  may  say  here  that  there  ap- 
parently was  no  actual  change  of  possession  in  respect  to  the 
horses  in  so  far  as  the  evidence  goes,  as  well  as  in  respect  to  the 
threshing  outfit.  The  manner  in  which  these  witnesses  gave 
their  testimony  gave  me  an  unfavourable  impression  with 
respect  to  their  bona  fides  in  this  matter.  Many  of  the 
features  of  the  transaction  were  extraordinary,  and  the  wit- 
nesses contradicted  each  other  in  very  many  important 
])oints.  It  is  not  necessary  to  point  them  all  out,  and  all  I 
can  say  is,  that  I  can  put  no  reliance  on  the  testimony  they 
have  given,  and  therefore  they  have  failed,  and  I  so  find,  to 
break  down  the  prima  facie  presumption  created  by  the  Da- 
kota law,  by  reason  of  there  being  no  actual  and  continued 
change  of  possession  of  the  property  sold. 

After  all  these  witness^es  had  been  called,  and  the  case  had 
been  presented  solely  on  the  bill  of  sale  of  the  5th  May,  1904, 
Peter  Malchose  wa.s  recalled  and  a  new  case  apparently 
started  based  upon  a  bill  of  sale  dated  2nd  February.  1905, 
by  Peter  and  Joseph  Malchose,  to  the  claimant  of  the  thresh- 
ing outfit.  This  document  was  registered  in  the  Oxbow 
registration  district.  It  was  admitted  that  it  was  based  on 
no  other  consideration  than  the  sale  of  5th  May,  1904.  I 
hold  this  bill  of  sale  to  be  nuU  and  void  under  sec.  11  of  the 
Bills  of  Sales  Ordinance,  because  the  consideration  for  which 
the  same  was  made  is  not  truly  expressed  therein.  The  ex- 
press consideration  is  a  present  payment;  the  real  con- 
sideration, if  any,  which  I  very  much  doubt,  was  a  payment 
of  cash  of  $600  on  5th  May,  1904,  and  a  past  indebtedness 
due  Hubert  Malchose,  which  had  accrued  prior  to  6th  May. 

I  therefore  give  judgment  for  plaintiff  in  this  matter, 
and  order  that  the  claimant  be  barred;  plaintiff  to  pay  the 
sheriff's  costs  of  the  interpleader  proceedings,  including  pos- 
session money,  if  any,  from  the  date  of  the  claim  to  the  date 
of  this  judgment ;  and  the  claimant  to  pay  plaintiff  his  costs 
of  the  interpleader  proceedings,  including  the  costs  and  pos- 
session money  so  ordered  to  be  paid  by  him  to  the  sheriff 
and  of  the  trial  of  the  claim ;  no  action  to  be  brought  against 
the  sheriff. 


CUVK^HUTT  PLOW  CO.   V.   WILKEKHOX.  i;.3 

NORTH-WEST  TEERITOKIES. 

(EASTERN  ASSIKIBOIA.) 

Wetmore,  J.  Fkbruary  7th,  1906. 

CHAMBERS. 

COCKSHUTT  PLOW  CO.  v.  WILKERSON. 

PUadutig — Statement  of  Defence — Motion  to  Strike  out — 
Embarrassment — JUvaswn  —  Assignment  far  Benefit  of 
Creditors — Proof  of  Creditors'  Claims  —  Distribution  of 
Assets — Motion  Partly  Successful — Costs, 

Motion  by  plaintiffs  to  strike  out  the  statement  of  de- 
fence of  the  defendant  Ballam. 

J.  T.  Brown,  Moosomin,  for  plaintiffs. 

E.  A.  C.  Mci.org,  Moosomin,  for  defendant  Ballam. 

Wetmore,  J. : — This  action  is  brought,  as  appears  by  the 
statement  of  claim,  for  the  following  causes: — 

1.  On  an  agreement  in  writing  dated  1st  June,  1903. 
whereby  defendants  Ballam  and  Wilkerson  agreed  to  pay  to 
the  order  of  plaintiffs  $1,265. G5  and  interest.  The  con- 
sideration for  making  this  agreement  was  the  delivery  by 
plaintiffs  to  Ballam  and  Wilkerson  of  certain  ploughs,  har- 
rows, and  other  machinery.  Credit  was  given  for  some  small 
payments  in  cash  and  for  goods  returned  to  the  value  of 
11,040.75. 

2.  In  the  alternative  against  defendants  Wilkerson  and 
Gronenthal,  alleging  that  the  agreement  of  1st  June  was 
assigned  to  them  by  Ballam  and  Wilkerson,  and  setting  ap 
that  it  was  a  condition  of  tlie  agreement  of  1st  June  that 
the  title,  ownership,  and  right  to  possession  in  the  property 
for  which  the  agreement  was  given,  should .  remain  in  plain- 
tiffs until  payment,  and  that,  in  consideration  of  plaintiffs 
permitting  the  property  to  remain  in  the  possession  of  Wil- 
kerson and  Gronenthal,  Wilkerson  and  Gronenthal  agreed  to 
assunue  and  pay  off  the  liability  of  Ballam  and  Wilkerson  to 
plaintiffs. 


176         ^Ti//-;  WESTERN  LAW  REPORTER. 

3.  Against  defendants  Wilkerson  and  Gronentlial  on  an- 
other agreement  in  writing  of  2lBt  December,  1903,  whereby 
they  agreed  to  pay  plaintiff  the  sum  of  $654  and  interest;  the 
consideration  for  such  agreement  being  the  delivery  to  the 
last  mentioned  defendants  of  certain  waggons,  harrows,  and 
machinery. 

4.  Against  defendants  Wilkerson  and  Gronenthal  upon 
another  agreement  in  writing  dated  21st  December,  190*^, 
thereby  they  agreed  to  pay  plaintiffs  $203.50  with  interest; 
such  agreement  being  made  in  consideration  of  the  delivery 
to  such  defendants  of  certain  cutters. 

6.  Against  Wilkerson  and  Gronenthal  for  a  sum  claimed 
for  advance  charges,  freight  charges,  cartage,  and  exchange, 
and  for  moneys  paid  by  plaintiffs  for  such  last  mentioned 
defendants. 

6.  Against  defendant  Ballam,  as  assignee  in  trust  for 
creditors  of  defendants  Wilkerson  and  Gronenthal,  alleging 
That  plaintiffs  assented  to  the  deed  of  assignment,  that  Bal- 
iam  had  full  notice  of  the  indebtedness  of  defendants  Wilker- 
son and  Gronenthal  to  plaintiffs,  that  defendant  Ballam 
lealized  upon  the  assets  of  the  estate,  and  distributed  the 
Fums  that  he  realized  to  certain  creditors,  and  refused  to 
pay  plaintiffs  their  proportionate  share,  and  also  alleging 
that  Ballam  is  in  possession  of  other  moneys  realized  under 
the  assignment  since  the  amount  hereinbefore  stated  to  have 
been  realized  and  distributed  was  realized. 

Defendant  Ballam  filed  a  defence,  confined  to  the  cause 
of  action  alleged  against  him  as  assignee. 

Plaintiffs  applied  to  strike  out  this  statement  of  defence, 
on  the  ground  that  it  is  embarrassing  and  discloses  no  rea- 
sonable defence  to  plaintiffs'  claim  and  tends  to  prejudice 
the  fair  trial  of  the  action.  When  the  summons  came  on  to 
be  argued  the  application  was  limited  to  striking  out  para- 
graphs 1  to  10  inclusive  and  12  and  1.'5  of  such  defence. 
Paragraph  15  of  the  statement  of  claim  alleges  the  deed  of 
assignment  to  Ballam,  the  tnist  for  which  it  was  made,  and 
that  the  creditors  of  the  assiirnors,  and  plaintiffs  as  one  of 
them,  assented  to  such  deeil  of  assignment.  Paragraph  17 
of  the  statement  of  claim  alleges  ihat  defendant  Ballam, 
after  the  assignment,  proecx^ded  to  realize  and  did  realize-  on 
the  assets  of  the  est<ate  of  the  assignors,  and  on  29th  Decem- 
ber distributed  certain  moneys  so  realized  among  the  credi- 
tors of  the  assignors,  with  the  exception  of  plaintiffs,  at  the 
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rate  of  50  cents  on  the  dollar,  and  then  specifies  among  whom 
such  distribution  was  made.  Paragraph  1  of  Ballam's  de- 
fence admits  "  paragraphs  15  and  17  of  the  statement  o# 
claim  .  .  .  excepting  only  the  allegation  contained  in 
paragraph  15  that  the  plaintiffs  as  one  of  the  creditors  as- 
sented to  the  said  deed  of  assignment."  This  is  objected  to, 
on  the  ground  that  there  is  no  denial  that  plaintiffs  assented 
to  the  deed  of  assignment,  and,  if  there  is,  it  is  indefinite 
and  evasive,  and  so  far  as  it  being  evasive  is  concerned  he 
relies  upon  Rule  119  of  the  Judicature  Ordinance.  It  will 
be  observed  that  defendant  does  not  in  terms  deny  that  plain- 
tiffs as  one  of  the  creditors  assented  to  the  deed,  nor  does  he 
in  terms  state  that  he  does  not  admit  that  he  did.  I  am  of 
opinion  that  this  question  turns  upon  whether  thia  para- 
graph is  within  Rule  114  of  the  Ordinance.  That  Rule  pro- 
vides that  **  every  allegation  of  fact  in  any  pleading  not 
being  a  petition  or  summons,  if  not  denied  specifically  or  by 
necessary  implication  or  stated  to  be  not  admitted  in  the 
pleading  of  the  opposing  party,  shall  be  taken  to  be  admitted, 
except  as  against  an  infant,  lunatic,  or  person  of  unsound 
mind  not  so  found  judicially."  I  am  of  opinion  that  the 
paragraph  complies  with  the  provision  of  that  Rule,  because, 
although  the  assenting  to  the  deed  is  not  denied  in  terms,  it 
is  denied  by  necessary  implication ;  there  can  be  no  doubt  as 
to  what  defendant  intended  by  the  exception  stated  in  the 
paragraph,  and  plaintiffs  cannot  have  been  misled  by  it.  He 
intends  to  put  plaintiffs  to  the  proof  of  the  assent  to  the 
deed  of  assignment.  This  is  not  a  general  denial,  it  is  by 
necessary  implication  a  denial  of  one  specific  fact  set  forth 
in  the  loth  paragraph  of  the  statement  of  claim. 

Thorp  v.  Holdsworth,  3  Ch.  D.  637,  ani  Rutter  v.  Tregent. 
12  Ch.  D.  758,  were  relied  upon  by  plaintiffs'  counsel  in  argu- 
ing this  matter.  Reliance  was  placed  upon  what  was  laid  down 
by  Jessel,M.R.,  at  p.640  of  the  report  of  Thorp  v.  Holdsworth. 
I  think  there  can  be  no  doubt  but  that  what  that  learned 
Judge  lays  down  there  is  perfectly  correct,  but  that  case  is 
not  applicable,  because  tiiere  there  was  not  a  specific  denial 
either  by  implication  or  otherwise  of  the  preceding  pleading. 
That  action  was  for  dissolution  of  a  partnership,  and  the 
statement  of  claim  alleged  that  a  draft  of  the  articles  of 
partnership  was  prepared  and  approved  by  the  parties,  sub- 
ject to  being  submitted  by  the  defendant  to  his  solicitor,  and 
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declaration  than  a  statutory  declaration  would  be  a  com- 
pliance with  the  Rule,  I  think  that  it  is  properly  pleaded. 

As  to  the  other  objection;  the  notice  to  creditors  set  out 
in  the  7th  paragraph  of  the  defence  directed  that  the  claims 
duly  verified  in  accordance  with  the  provision  of  Rule  596 
should  be  sent  to  defendant  Ballam  or  to  Edward  A.  C. 
McLorg,  his  advocate.  I  think  that  the  3rd  paragraph  should 
have  alleged  that  the  statutory  declaration  had  not  been 
filed  with  defendant  or  his  advocate,  Edward  A.  C.  McLorg. 
I  do  not  think  that  the  words  "  filed  with  the  defendant " 
should  be  followed  by  the  words  **  or  any  other  person ;" 
there  were  only  two  persons  to  send  it  to,  one  the  defendant^ 
and  the  other  ^Ir.  Mcliorg;  but  I  think  that  the  paragraph 
is  bad  for  the  reason  I  have  stated,  and,  although  no  objec- 
tion has  been  raised  upon  that  ground,  it  is  better,  I  think, 
that  defendant  should  amend  it. 

Paragraph  6,  which  I  have  in  substance  referred  to  before, 
is  objected  to  on  the  ground  that  it  is  not  stated  therein  to 
what  particular  paragraph  in  the  statement  of  claim  it  is 
intended  to  be  an  answer.  I  am  of  opinion  that  there  is 
nothing  in  this  objection.  Paragraph  16  of  the  statement 
of  claim,  as  already  stated,  sets  out  a  deed  of  assignment  ir. 
rrust  and  gives  the  date  of  it,  and  there  is  no  other  deed  of 
assignment  in  trust  set  out  in  the  statement  of  claim,  and 
when  the  defendant  says,  "  in  pursuance  of  the  trust  im- 
posed upon  said  defendant  by  said  deed  of  assignment,"  he 
v^an  only  refer  to  the  deed  of  assignment  mentioned  in  para- 
graph 15,  and,  that  being  so,  it  is  quite  evident  to  what 
paragraph  6  of  the  defence  is  pleaded.  It  is  pleaded  witli 
ftiifficient  certainty,  as  I  had  occasion  to  state  before,  to 
apprise  the  Court  and  plaintiffs  of  the  exact  allegation  in 
the  statement  of  claim  to  which  the  paragraph  refers.  I 
bold  that  paragraph,  therefore,  in  so  far  as  this  objection  is 
concerned,  to  be  good. 

Paragraph  7  of  the  defence  is  objected  to  on  the  ground 
that  it  is  not  stated  when  the  advertisement  mentioned  there- 
in was  first  published  and  in  how  many  issue-.  T  think  this 
objection  is  well  taken.  Perhaps  it  might  not  be  necessary 
for  defendant  to  allege  when  it  was  first  published,  but  I  am 
of  opinion  that  it  is  necessary  to  shew  that  the  Judge's  order 
was  complied  with,  that  is,  that  it  was  published  in  8  succes- 
sive issues  of  the  paper  prior  to  the  time  that  defendant  pro- 
ceeded to  distribute  the  estate.     That  does  not  appear  with 
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that  that  the  insertions  were  8  suoc^^»ve  m:«ertKn\*^  but. 
there  t^inz  no  allegation  as  to  when  the  rtrst  ins^Ttion  tv>-^k 
I  Lace,  and  no  allegation  that  these  8  insertions  appe«r\'l 
pror  to  the  date  of  distribution,  I  think  the  paragraph  is 
bad. 

I  hare  dealt  with  the  only  specific  obj^vtions  taken  to 
paragraphs  1  to  10  inclu<ivo.  PlaintitTs,  liowover,  objtvt 
to  these  paragraphs  generally  as  atlonling  no  r\*Hsonabb^ 
defence  to  plaintiffs'  claim.  This  part  of  the  appHcntion 
ii»  based  on  Rule  151  of  the  Ordinaiuv.  I  exprt^ss  no  opin- 
ion whether  these  afford  a  matter  of  defoiuv  or  not.  All  that 
i*  necessary  for  me  to  say  is  that  the  dofoiuv  thereby  st*t  up 
is  not  so  nnreasonable  as  to  l>e  struck  out  under  that  section. 
It  has  been  decided  by  the  Supreme  Court  of  the  Territories 
that  this  section  is  not  applicable  where  there  is  a  bona  fide 
question  of  law  to  be  decided  that  is  fairly  and  reasonably 
open  to  discussion.  The  objection  raiv^inl  to  these  pleadings 
is  that  there  is  no  allegation  that  defendant  had  no  notice 
01  plaintiffs'  claim^  and  reference  was  maile  to  a  number 
of  English  cases  and  to  an  Ontario  case.  It  was  stateil  that 
Rule  595  of  the  Ordinance  is  identical  with  a  similar  pro- 
Tision  of  V^e  Ontario  Act  relating  to  trusts,  and  also  with 
Kce.  29  of  ch.  35  of  the  Imperial  Act  2'2  *  23  Vict.  While 
sec.  595  is,  so  far  as  the  question  under  discussion  is  con- 
cerned, ver\'  much  to  the  same  efTt\'t  as  the  section  of  tlu» 
English  Act  referred  to  and  of  the  Ontario  Act,  there  is  no 
Buch  provision  in  either  of  these  Aet^  as  Rule  59<»  of  the 
Ordinance,  which  provides,  as  I  have  already  intimated,  that 
every  creditor  sending  in  a  claim  shall  verify  the  same  by  n 
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statutory  declaration.  That  Eule  may  make  all  the  differ- 
ence in  the  worlds  and  I  think  it  is  fairly  open  to  argument^ 
t<*  Bay  the  leasts  whether  a  trustee  is  not  justified  in  distri- 
buting the  assets  of  the  estate  without  regard  to  a  creditor 
who  has  not  sent  in  a  statutory  declaration  as  provided  for 
in  that  Hule^  although  he  may  have  had  notice  of  the  claim 
otherwise,  and  for  that  reason  I  refuse  to  entertain  the 
gromid  of  objection  I  am  now  discussing. 

By  the  12th  paragraph  of  his  defence  defendant  Ballam 
pleads  that  after  the  assignment  was  executed,  and  while 
he  (Ballam)  was  in  possession  as  assignee  of  the  estate 
and  effects  of  Wilkerson  and  Gronenthal,  plaintiffs  by  their 
Qgents  seized  a  large  quantity  of  goods  out  of  the  possession 
of  defendant  as  such  assignee,  and  converted  the  same  to 
their  own  use,  and  that  the  goods  so  taken  and  converted 
were  more  than  sufficient  to  satisfy  plaintiffs^  alleged  claim. 
Plaintiffs  object  to  that  paragraph  that  defendant  should 
have  given  particulars  as  to  the  goods  taken  and  the  value 
thereof.  I  am  of  opinion  that  this  paragraph  is  not  bad  for 
the  reason  assigned  by  plaintiffs.  1  may  say,  however,  that 
1  fail  to  see  how  that  paragraph  is  an  answer  to  the  action 
as  it  stands.  It  would  seem  to  nie  that  what  is  set  up  there 
ip  a  trespass,  and  plaintiffs  would  be  liable  as  trespassers 
for  taking  goods.  I  can  imderstand  that  if  there  was  a 
provision  in  the  contracts  of  sale  by  which  plaintiffs  were 
authorized  to  take  possession  of  the  goods,  and  they  took 
possession  of  them  under  such  a  provision,  the  value  of  the 
goods  would  be  a  matter  of  defence  or  set-off  pro  tanto,  but 
that  does  not  appear  to  be  set  up.  I  will  allow  defendant 
to  amend  this  paragraph  if  he  sees  fit  to  do  so. 

By  the  13th  paragraph  of  his  defence  Ballam  sets  up  that 
by  such  seizure  and  conversion,  and  by  plaintiffs  having 
refused  to  recognize  the  validity  of  the  assignment,  plain- 
tiffs are  estopped  from  making  any  claim  imder  the  assign- 
ment. I  think  this  is  embarrassing.  In  the  first  place  I 
fail  to  see  that  the  seizure  and  conversion  affect  the  allied 
right  of  action  in  any  way  or  have  any  effect  in  that  direction, 
and  I  may  say  that  it  is  nowhere  set  up  that  plaintiffs  re- 
fused to  recognize  the  validity  of  the  assignment.  It  is 
true  I  have  already  held  that  by  the  1st  paragraph  of  his 
defence  the  defendant  has  put  plaintiffs  to  the  proof  that 
they  did  assent  to  the  assignment,  but  I  think  that,  if  he 
intends  to  set  up  that  they  actually  refused  to  assent  to  it, 
he  should  plead  that  more  definitely  than  he  has  done. 
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The  result  of  my  judgment  ie  that  paragraphs  2,  7,  and 
1o  be  struck  out;  defendant  to  have  leave  to  amend  as  he 
may  be  advised^  including  amendments  to  paragraphs  3 
and  12. 

Plaintiffs  have  been  only  partly  successful  in  this  appli- 
cation. The  most  important  part  of  it  was  to  in  effect  wholly 
strike  out  the  defence  of  Ballam;  in  that  part  of  the  appli- 
cation plaintiffs  have  failed,  and  have  only  been  partly  suc- 
cessful as  to  that  part  of  the  application  relating  to  strik- 
ing out  portions  of  the  pleading  as  embarrassing.  I  have  had 
tome  di^culty  in  making  up  my  mind  as  to  what  order  I 
bhould  make  respecting  costs,  and  I  have  come  to  the  con- 
clusion that  the  ends  of  justice  will  be  served  by  fixing  a  lump 
sum  of  $10  to  be  paid  by  defendant  Ballam. 


HOBTH-WEST  TEBRITOSIES. 

(EASTERN  ASSIHIBOIA.) 

Wetmore,  J.  February  10th,  1906. 

TRIAL. 

HOWES  V.  KINSEY. 

Partnership — Claim  against  Partner — Set-off  against  Claim 
of  Partnership  —  Payment  —  Equitable  Decree — Small 
Debt  Jurisdiction, 

Action  for  services  performed  and  materials  supplied  by 
the  plaintiffs  to  and  for  the  defendant.  The  amount  of 
plaintiffs'  claim,  after  giving  credit  for  items  amounting 
to  $5.50,  was  $22.85.  The  dispute  note  set  up  a  contra 
account  of  $16.85  in  addition  to  the  $5.50,  and  that  before 
action  brought  defendant  tendered  plaintiffs'  advocate  $6, 
the  difference  between  the  claims. 

E.  A.  C.  Mcljorg,  Moosomin,  for  plaintiffs. 

Edmund  H.  Wvlie,  Moosomin,  for  defendant. 

Wetmore.  J. : — The  tender  was  practically  conceded  at 
the  trial,  that  is,  counsel  agreed  as  to  wnat  the  real  defence 
was,  and  no  question  was  raised  with  respect  to 
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Plaintiffs  allege  that  the  services  embraced  by  the  account 
of  $16.85  were  performed  by  the  firm  of  Kinsey  &  Lindsay, 
of  whicli  defendant  was  a  member,  and  that  plaintiffs  paid 
such  claim  by  payment  to  Lindsay.  Kinsey  denies  the  part- 
nership, and  1  have  very  great  doubts  whether  as  between 
Ijimself  and  Lindsay  there  was  a  partnership.  It  is  not  neces- 
feary  to  decide  that,  because  1  lind  that  Kinsey,  to  say  the 
least,  allowed  Lindsay  to  so  conduct  hiuLtself  (especially  by 
sending  out  accounts  with  printed  bill-heads  setting  forth  the 
partnership)  as  to  lead  the  public  to  believe  that  a  partner- 
i^hip  existed.  Assuming  the  partnership  to  have  existed, 
Kinsey  and  Lindsay  were  each  interested  in  the  profits  to 
the  extent  of  one-half.  Plaintiffs  had  a  separate  account 
against  Lindsay,  and  this  partnership  account  of  $16.85  was 
settled  by  setting  off  tliis  separate  account  of  Lindsay'^ 
against  it,  and  the  balance  was  paid  in  cash  to  Lindsay. 
This  was  done  with  a  full  knowledge  by  plaintiffs  that  thefi 
was  this  partnership,  and,  moreover,  Edgar  Howes,  one  of 
the  plaintiffs,  was  notified  not  to  pay  it  to  Lindsay.  Edgar 
Howes  himself  practically  admits  that ;  he  went  to  the  trouble 
of  asking  Kinsey  whom  he  would  pay  the  account  to,  and 
Kinsey  practically  told  him  to  pay  it  to  him — ^nevertheless, 
he  paid  it  to  Lindsay.  I  am  inclined  to  think  that  if  plain- 
tiffs had  paid  the  account  in  cash  to  Lindsay,  it  would  have 
been  a  discharge,  notwithstanding  Kinsey^s  notification  to 
pay  it  to  him,  but  I  have  come  to  the  conclusion  under  the 
authorities  that  they  had  no  right  to  discharge  that  account 
or  any  part  of  it  by  setting  off  an  account  that  they  had 
against  Lindsay  separately. 

The  latest  case  I  can  find  upon  the  subject  is  the  one 
cited  by  Mr.  \V^lie  at  the  trial:  Piercy  v.  Fynney,  L.  R.  12 
Eq.  69.  In  that  case  Benjamin  Piercy  and  the  plaintiff, 
Robert  Piercy,  were  in  partnership;  Benjamin  Piercy  was 
indebted  to  Fynney;  Fynjiey  was  indebted  to  the  firm  in  the 
sum  of  £30,000;  and  this  indebtedness  was  applied,  with 
the  consent  and  approval  of  Benjamin  Piercy,  towards  the 
indebtedness  of  Benjamin  Piercy  to  Fynney.  F}Tiney  was 
8 ware  of  the  interest  that  Robert  had  in  the  debt.  A  bill 
\\as  filed  in  equity  against  Fynney  and  Benjamin  for  a 
doclnnUioTi  that  Fynnoy  had  no  right  to  retain  the  plain- 
tiff's share  in  the  debt  towards  the  payment  of  the  separate 
debt  of  Benjamin.  There  Wda  a  demurrer  to  the  bill,  which 
was  overruled,  and  in  delivering  judgment  Malins,  V.-C, 
lays  it  down,  at  p.  74,  as  follows:  "  It  is  in  contravention  of 


every  principle  of  honesty  that  one  partner  should  apply 
assets,  not  to  pay  the  partnership  debts,  but  his  own  in- 
dividual liabilities."  And  Lindley  in  his  work  on  Partner- 
ship, 6th  ed.,  p.  304,  has  the  following:  **An  agreement 
by  one  partner  that  a  debt  due  from  himself  separately  shall 
be  set  off  against  a  debt  due  to  him  and  his  co-partners 
jointly  is  prima  facie  a  fraud  on  them ;  and  a  set-off  founder! 
on  such  an  agreement  cannot,  it  is  apprehended,  be  main- 
tained, in  the  absence  of  special  circumstances  rendering  such 
ail  agreement  binding  on  the  other  partners." 

The  difficulty  I  have  had  in  this  matter  is  whether  the 
question  I  am  now  discussing  ought  not  to  have  been  raised 
by  a  claim  on  the  equity  side  of  the  Court,  if  I  may  so  use 
the  expression  as  applicable  to  the  Supreme  CJourt  of  the 
North- VVe3i  Territories.  I  think,  however,  that  1  can  no 
justice  between  the  parties  in  this  action.  Section  8,  sub- 
sec.  4,  of  the  Judicature  Ordinance  provides  that  "  the  Court 
and  every  Judge  thereof  shall  recognize  and  take  notice  of 
all  equitable  estates,  titles,  and  rights,  and  all  equitable 
duties  and  liabilities  appearing  incidentally  in  the  course  of 
any  cause  or  matter."  These  equitable  rights  have  incident- 
ally arisen  here.  The  only  question  is  whether  Lindsay 
should  not  be  made  a  party.  Lindley  has  the  following  at  p. 
276:  "  If  a  firm  has  a  cause  of  action,  and  one  member  has 
improperly  released  it,  the  other  members  can  nevertheless 
maintain  the  action,  joining  him  as  a  defendant,  so  that 
justice  may  be  done  both  to  the  plaintiffs  and  to  their  oppo|i- 
ents." 

As  this  is  a  small  debt  case,  and  the  amount  involved 
is  trifling,  and  as  Lindsay  has  testified  before  me  in  this  case 
and  I  know  all  that  he  has  to  say,  I  think  I  am  justified  in 
making  what  I  would  call  '*  a  short  cut "  Without  adding  him 
B»  a  party.  Plaintiffs'  claim,  as  I  stated,  is  $22.85;  the 
amount  of  Lindsay's  separate  liability  to  plaintiffs,  which 
was  set  off  against  this  partnership  claim,  is  not  very  clearly 
testified  to:  Edgar  Howes  says  that  it  was  $13  or  $14,  and, 
as  he  has  not  come  better  prepared  upon  the  subject  than 
that,  I  will  call  it  $14,  and  I  will  credit  defendant  against 
this  claim  of  $22.85  with  half  of  it,  or,  $7,  which  will  leave 
$16.85.  Deducting  the  $6  paid  into  Court  from  that  will 
leave  a  balance  of  $9.85,  for  which  there  will  be  judgment  for 
plaintiffs  with  costs,  and  the  $6  paid  into  Court  by  defend- 
ant will  be  paid  out  to  plaintifTs. 
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NOBTH-WEST  TESEITOBIES. 

(EA8TEBN  AS8IKIBOIA.) 

Wetmore,  J.  February  10th,  1906. 

TRIAL. 

PPETEB  V.  FLEMING  SCHOOL  DISTEICT. 

Public  Schools — Salary  of  Teacher — Contract — School  Or- 
dinance— Receipt — Estoppel — Rate  of  Payment — Period 
of  Hiring, 

Action  by  a  school  teacher  to  recover  a  balance  alleged  to 
be  due  for  salary. 

Edmund  B.  Wylie,  Moosomin,  for  plaintiff. 

E.  L.  Elwood,  Moosomin,  for  defendants. 

Wetmore,  J. : — Plaintiff  is  a  school  teacher,  and  on  3rd 
December,  1903,  entered  into  an  agreement  with  defendants 
to  teach  their  school  at  the  rate  of  $50  per  month  from 
and  after  Ist  January,  1904.  The  agreement  was  to  continue 
in  force  for  6  months  from  1st  January.  Plaintiff  taught 
this  school  during  the  term  from  1st  January,  1904,  until 
30th  June  of  the  same  year,  a  total  number  of  122  teaching 
(lays,  and  he  contends  that  he  thereby  earned  $318.55  accord- 
ing to  the  provisions  of  sec.  155  of  the  School  Ordinance. 

The  agreement  is  partly  printed  and  partly  in  writinir, 
tlie  blanks  in  the  printed  form  being  filled  in,  and  it  provides 
lliat  it  is  subject  to  the  provisions  of  sec.  155  of  the  School 
Ordinance,  and  then  sets  out  the  section  in  full.  The  pro- 
vision relating  to  the  section  is  printed.  Defendants  paid 
plaintiff  $300,  which  of  course  would  represent  6  calendar 
months  at  $50  a  month.  The  last  payment  was  on  28th 
June,  1904,  when  $196.80  was  paid,  and  plaintiff  gave  a  re- 
ceipt acknowledging  payment  of  $196.80,  "salary  for  first 
term,  1904.'^ 
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Defendants  contend  that  plaintiff  is  estopped  by  virtue  of 
this  receipt  from  claiming  anything  more  than  the  $300  paid 
to  him.  I  am  of  opinion  that  that  is  not  correct,  because 
the  receipt  is  not  conclusive,  and  plaintiff  swears  that  at  the 
time  this  sum  was  paid  to  him  he  objected  to  the  amount  and 
claimed  more,  drawing  the  attention  of  the  treasurer  to  the 
clause  in  the  agreement  containing  the  section  of  the  Ordi- 
nance in  question,  and  the  treasurer  told  him  he  had  nothing 
to  do  with  that,  it  must  be  referred  to  the  board ;  and  that, 
with  that  understanding,  plaintiff  received  the  $196.80  and 
gave  his  receipt  for  it.  This  testimony  is  not  contradicted 
at  all. 

It  was  urged  on  the  part  of  defendants  that  sec.  155  is 
not  applicable  to  an  agreement  like  the  one  in  question, 
because  the  section  is  only  intended  to  apply  to  agreements 
yihere  the  salary  is  made  payable  at  an  annual  rate,  and  in 
this  case  the  salary  is  made  payable  at  a  monthly  rate.  The 
fact  that  the  section  is  embodied  in  the  agreement  does  not, 
to  my  mind,  very  materially  affect  the  rights  of  the  parties 
under  the  agreement,  because  I  am  of  opinion  that  in  all 
contracts  that  are  embraced  by  the  section  it  would  govern, 
although  not  embodied  in  the  agreement;  the  fact  that  it 
is  embodied  in  the  agreement  only  serves  to  draw  the  atten- 
tion of  the  contracting  partis  more  emphatically  to  its 
provisions. 

It  was  also  urged  that  the  clause  referring  to  the  section 
being  there  was  not  of  very  great  importance  because  it  was 
on  a  printed  form,  and  the  parties  in  drawing  an  agreement 
like  this,  reserving  $50  a  month,  would  probably  pay  no 
attention  to  it.  I  do  not  think  there  is  anything  in  this 
contention  on  its  face.  Parties  must  be  more  careful  in 
looking  over  their  agreements,  and  they  cannot  expect  to 
escape  the  consequences  of  a  clear  provision  in  them,  simply 
because  it*  happens  to  be  printed.  I  think  that  the  parties 
must  have  considered  the  effect  of  this  clause,  because  sec. 
151  of  the  Ordinance  provides  that  the  contract  entered  into 
by  the  school  board  with  the  teacher  shall  be  in  the  form 
prescribed  by  the  commissioner.  I  would  assume  therefore 
that  the  contracting  parties  in  this  case  have  complied  with 
the  law,  and  they  have  entered  into  an  agreement  in  the 
form  so  prescribed.  I  am  unable  to  put  any  other  construc- 
tion upon  the  section  in  question  than  that  contended  for.  on 
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behalf  of  plaintiff.  It  is  embodied  in  the  agre^nent,  and 
I  repeat  that,  even  if  it  had  not  been  embodied  there,  the 
contract  would  hare  been  governed  bj  it,  and  I  am  rather 
inclined  to  think,  although  it  is  not  necessary  to  decide  that 
question,  that  the  parties  could  not  have  ccmtracted  them- 
€«lTes  out  of  the  provisions  of  that  section.  At  any  rate  they 
did  not,  and  that  is  all  that  is  necessary  for  the  purposes 
of  this  case.  Plaintiff  comes  directly  within  its  provisicHis; 
he  was  engaged  for  more  than  4  months  continuously,  and  he 
performed  his  duties  for  more  than  4  months  continuously, 
and,  although  the  salary  was  payable  at  $50  per  month,  it  is 
*ery  easy  to  get  at  what  rate  that  would  be  per  year — it 
would  be  at  the  rate. of  $600  a  year.  It  seems  to  me  that  the 
usual  way  to  provide  for  the  payment  of  a  salary,  where  the 
person  is  engaged  for  less  than  a  year,  would  be  at  a  monthly 
rate,  or  it  might  be  a  quarterly  rate.  I  do  not  think  it  is  neces- 
sary in  order  to  bring  the  parties  within  the  provisions  of 
sec.  155  that  the  contract  should  provide  in  words  that  the 
salary  is  payable  at  the  rate  of  so  much  a  year.  It  is  always 
a  matter  of  calculation  to  get  at  the  annual  rate  when  a 
monthly  or  other  rate  less  than  a  year  is  reserved. 

As  stated  before,  I  am  of  opinion,  therefore,  that  plain- 
tiff comes  distinctly  within  the  provisions  of  the  section. 
Plaintiff  taught  122  teaching  days  during  the  term  of  his 
engagement.  I  presume  that  is  the  total  number  of  actual 
teaching  days  there  were  within^  the  period  of  plaintiff's 
engagement;  that  was  not  disputed;  but  I  may  say  in  pass- 
ing that  that  fact  is  not  very  distinctly  set  forth  in  the 
statement  of  claim.  However,  I  think  I  should  be  justified, 
in  assuming  that,  inasmuch  as  the  claim  alleges  that  he 
taught  during  the  term  from  Ist  January  until  30th  June, 
a  total  number  of  122  days.  Applying  the  provisions  of  the 
section,  therefore,  to  this  agreement,  plaintiff  would  have 
been  entitled  to  have  received  $348.55.  He  was  onlv  paid 
$300.  . 

There  will  be  judgment  for  plaintiff  for  $48.55  and  costs. 
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WeTMOR?,  J.  FSBRUART   IOth,   1906. 

CHAKBEB8. 

KKX  V.  EAKLEY. 

Criminal  Jmw  —  Appeal  from  Conviction  —  Case  Stated  by 
Justices — Request  to  Justices — Non-compliance  with  Pro- 
visions  of  Code — Waiver — Jurisdiction, 

Appeal   by   defendant  from   a   conviction,   upon   a   case 
stated  by  justices. 

E.  A.  C.  McLorg,  Moosomin,  for  appellant. 

J.  T.  Brown,  Moosomin,  for  informant. 

Wetmore^  J.: — Defendant  was  convicted  before  Messrs. 
McGibbon  and  Sharpe,  two  justices  of  the  peace,  for  being 
a  keeper  of  a  house  of  ill-fame.  She,  by  her  advocate,  caused 
to  be  served  upon  Mr.  McGibbon  a  reciuest  addressed  to  both 
the  justices  for  a  stated  case  under  sec.  900  of  the  Criminal 
Code.  A  case  was  stated  and  delivered  by  the  justices  and 
filed,  ae  required  by  the  Code  and  Rules  of  Court,  and  such 
case  is  in  accordance  with  the  provisions  of  the  Code;  at  any 
rate,  no  objection  is  taken  to  it.  I  granted  an  appointment 
for  the  hearing  of  this  case,  and  at  the  return  of  such 
pppointment  an  advocate  appeared  for  the  informant,  Gold- 
smith, and  raised  a  number  of  preliminary  objections  to  juy 
jurisdiction.  Among  such  objections,  it  is  set  up  that  the 
request  is  not  in  accordance  with  the  provisions  of  sub-sec. 
2  of  sec.  900,  because  it  does  not  request  the  justices  to  set 
forth  the  facts  of  the  case  or  the  grounds  upon  which  the 
conviction  is  questioned.  The  part  of  the  request,  in  so  far 
as  the  question  raised  is  concerned,  was  *'  to  state  and  sign  a 
case  setting  forth  the  grounds  on  which  the  said  conviction 
ifc  supported."  It  is  quite  evident  that  this  request  is  not 
in  accordance  with  sub-sec.  2  of  the  section,  but  it  is  con- 
tended that  because  the  justices  have  stated  and  delivered  a 
case  the  defect  in  the  request  has  been  waived.  There  cer- 
tainly has  been  no  waiver  on  the  part  of  the  informant,  and 
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T  am  of  the  opinion  that  it  is  not  in  the  power  of  the  jus- 
tices to  waive  the  provisions  of  the  section. 

By  20  &  21  Vict.  ch.  43,  sec.  2  (Imp.),  it  is  provided  that 
"the  appellant  shall  within  three  days  after  receiving  such 
case  transmit  the  same  to  the  Court  named.''  In  Morgan 
V.  Edwards,  5  H.  &  N.  416,  29  L.  J.  M.  C.  108,  the  appellant 
did  not  transmit  the  case  within  the  prescribed  time,  and  an 
application  was  made  to  strike  the  case  out.  The  Court  held 
that  the  transmitting  of  the  case  to  the  Court  and  giving 
notice,  with  a  copy  of  the  case,  to  the  respondent,  within  the 
time  mentioned,  were  conditions  precedent  to  the  right  of 
the  appellant  to  have  the  case  heard,  and  that  the  conditions 
could  not  be  waived,  and  they  struck  the  case  out.  This  is 
referred  to  by  Byles,  J.f  with  approval  in  Stanhope  v. 
Thorsby,  1..  E.  1  C.  P.  428.  In  South  Staffordshire  Water- 
works Co.  V.  Stone,  19  Q.  B.  D.  168,  a  case  was  stated  by  the 
justices;  in  that  case  an  oral  application  was  made  to  state 
a  case,  and  a  written  notice  of  appeal  was  served  by  the 
appellants  on  the  clerk  of  the  justices,  7  days  from  the 
oral  application.  The  Court  held  that  the  case  could  not  be 
heard  because  the  statutory  conditions  of  appeal  requiring  a 
written  application  to  state  a  case  and  a  service  of  a  copy 
of  such  application  on  the  clerk  of  the  Court,  had  not  been 
complied  with. 

In  Lockhart  v.  Mayor,  etc.,  of  St.  Albans,  21  Q.  B.  D. 
188,  the  application  to  state  a  case  was  made  orally,  and 
within  7  days  from  the  hearing  a  notice  in  writing  of  the 
application  for  a  case,  addressed  to  the  justices  who  signed 
the  order,  was  served  upon  the  clerk  of  the  justices.  In  that 
case  the  statute  provided  that  the  application  for  the  case 
should  be  made  to  the  Court.  The  Divisional  Court  held 
they  had  no  jurisdiction  to  entertain  the  appeal.  The  Court 
of  Appeal  held  that  the  Queen's  Bench  Division  had  no  juris- 
diction to  entertain  the  appeal,  and  in  delivering  his  judg- 
ment Lord  Esher,  M.R.,  lays  it  down  at  p.  189  as  follows: 
"  There  are  a  series  of  decisions,  beginning  with  Morgan  v. 
Edwards,  which  appear  to  be  to  the  effect  that  where  a  stat- 
ute made  with  regard  to  a  precisely  similar  subject-matter 
contained  a  similar  direction  to  that  contained  in  this  Rule, 
such  direction  was  not  directory  only,  but  compliance  there- 
with was  a  condition  precedent  to  the  jurisdiction  to  entertain 
the  appeal."  And  Lopes,  L.J.,  at  p.  190,  lays  it  down:  "The 
directions  given  by  such  Rules  are  in  the  nature  of  statutory 
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conditioDs  precedent  to  the  jurisdiction  of  the  Court  to 
hear  the  appeal/'  In  the  face  of  these  authorities,  1  can- 
not escape  the  conclusion  that  the  provisions  of  sub-sec.  2  of 
sec.  900  of  the  Code  are  conditions  precedent  to  the  right  of 
appeal,  and  not  having  been  complied  with  1  have  no  juris- 
diction to  entertain  the  appeal.  The  fact  that  the  justices 
have  delivered  a  case  does  not  alter  the  question,  because 
in  all  the  oases  that  1  have  cited  the  stated  case  had  been 
signed  and  delivered  by  the  justices.  The  question  arose 
when  the  matter  came  before  the  Court  after  such  stated 
case  had  been  filed.  This  decision  is  in  accordance  with 
what  I  held  in  'Sarvis  v.  Barton,  decided  by  me  on  8th  July, 
1897. 

Regina  v.  Whitaker,  24  0.  R.  437,  was  relied  upon  by  the 
appellant  in  support  of  the  waiver.  That  was  an  applicar 
tion  for  a  certiorari,  and  the*  preliminary  objection  was  taken 
that  the  magistrate  had  not  6  days'  notice  of  the  application 
for  the  writ.  The  objection  was  overruled,  on  the  ground 
that  the  magistrate,  on  the  facte  appearing  in  the  case,  had 
waived  the  right  to  take  the  objection.  That  case  was  de- 
cided largely  on  the  authority  of  Regina  v.  Basingstoke,  19 
L.  J.  M.  C.  28.  The  principle  underlying  these  cases,  how- 
<  ver,  is  very  different.  A  writ  of  certiorari  is  a  process  that 
\i>  issued  imder  the  inherent  jurisdiction  of  the  Court,  and 
according  to  its  ordinary  practice.  The  provision  requiring 
notice  to  the  justices  was,  as  I  pointed  out  in.  Regina  v. 
Monaghan,  a  statutory  enactment;  it  was  not  an  enactment 
creating  new  jurisdiction;  it  was  a  provision  requiring  some- 
thing to  be  done  before  the  ordinary  common  law  jurisdic- 
tion of  the  Court  could  be  exercised ;  and  the  Court  held  that 
that  was  for  the  benefit  of  the  justices  and  could  be  waived. 
The  enactment  was  merely  as  to  matter  of  procedure,  not  of 
jurisdiction.  The  provisions  relating  to  stated  cases,  how- 
ever, are  provisions  creating  an  entirely  new  jurisdiction, 
and,  as  has  been  held  in  the  cases  which  I  have  cited,  the 
conditions  precedent  to  the  exercise  of  such  a  jurisdiction 
must  be  complied  with. 

Regina  v.  Monaghan,  2  Can.  Crim.  Cas.  488,  was  also 
relied  upon  by  the  appellant,  on  the  ground  that  the  case 
being  on  file  I  had  everything  before  me  that  was  requisite 
for  deciding  the  question.  That  was  a  case  in  which  a  cer- 
tiorari was  applied  for  to  remove  a  conviction  into  Court 
with  a  view  of  quashing  it,  which  conviction  was  on  file  in 
the  office  of  the  clerk  of  the  Court  for  Southern  Alberta. 
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The  Court  was  equally  divided,  Scott  and  Rouleau,  JJ.,  hold- 
ing that  a  certiorari  was  not  necessary,  liichardson,  J.,  and 
myself  holding  that  it  was  necessary;  but  the  reason  upon 
which  the  judgment  of  Scott,  J.,  went  was  that  a  certiorari 
was  not  necessary  because  the  proceeding  sought  to  be  re- 
moved by  the  writ  was  in  Court.  No  such  question  of  juris- 
diction arose  there  as  arises  here,  so  that  case  is  not  applic- 
able. 

Lord  V.  The  Queen,  31  S.  C.  K.  1G5,  was  also  relied  upon 
by  the  appellant,  and  I  must  confess  that  this  case  has  pre- 
sented some  difficulty:  I  cannot,  however,  bring  my  mind  to 
the  conclusion  that  the  Supreme  Court  intended  to  over- 
rule the  Ehglish  cases  which  I  have  before  referred  to, 
and  it  set^ms  to  me  that  I  am  only  bound  by  what 
it  was  necessary  to  decide  for  the  purposes  of  that  case. 
The  question  arose  there  under  the  Lower  Canada  Code,  art. 
1209,  which  provided  that  proceedings  in  appeal  must  be 
brought  within  6  hionths  from  the  date  of  judgment,  saving 
certain  cases  specified  in  the  article,  within  which  the  appeal 
in  question  did  not  come.  The  appellant  in  that  case  did  not 
bring  his  appeal  within  the  6  months  because  there  was  an- 
other case  pending  .before  the  Court  of  Appeal  in  which  it 
was  supposed  that  the  question  involved  in  Lord  v.  The 
Queen  arose,  and  it  w^as  agreed  between  the  appellant  and  the 
Crown  that  the  appeal  which  the  appellant  proposed  to  take 
should  be  suspended  pending  the  appeal  so  before  the  Court 
of  Appeal,  and  an  order  in  council  was  passed  waiving  the 
appellant's  delay  in  instituting  such  appeal.  I  wish  to  draw 
attention  to  the  fact  that  this  was  a  civil  proceeding,  and  the 
Court  held  that  the  provisions  as  to  time  were  principally 
for  the  benefit  of  the  parties,  and  that  "  it  has  always  been 
considered  competent  to  the  parties  conventionally  to  enlarge 
the  delays  for  appearing,  pleading,  the  hearing  of  causes, 
and  such  like  proceedings,  though  these  are  prescribed  for 
the  same  purpose  as  the  limit  of  the  time  for  appealing." 
This  only  applies,  therefore,  to  times  prescribed  for  appear- 
ing, pleading,  and  hearing  of  causes;  for  instance,  in  a  case 
of  appeal  under  879  and  following  sections  of  the  Criminal 
Code,  although  there  are  preliminaries  prescribed  there,  if 
the  pa^tic^5  appear  before  a  Judge  and  admit  that  the  pre- 
liminaries have  boon  properly  taken,  the  Judge  would  not  go 
boliind  t^^oir  admissions  to  inquire  into  it — he  would  take  it 
as  conceded  and  go  on. 


REX  V.  EAKLEY,  •       193 

In  Cavaimgh  v.  Mcllmoyle,  5  Terr.  L.  R.  235,  the  Court 
drew  a  distinction  between  that  case  and  Lord  v.  The  Queen, 
because  the  time  prescribed  for  filing  the  affidavit  under  the 
Ordinance  in  question  there  was  in  the  interest  of  the  public 
and  not  for  the  benefit  of  the  party.  1  am  of  opinion  there- 
fore that  Lord  v.  The  Queen  does  not  apply  to  the  question 
under  discussion.  Moreover,  as  1  have  stated  before,  the 
respondent  has  waived  nothing;  in  Lord  v.  The  Queen  the 
waiver  was  by  the  parties  interested. 

A  number  of  other  preliminary  objections  were  taken  to 
my  jurisdiction  to  entertain  this  appeal,  but  it  is  not  neces- 
sary to  consider  them. 


NOBTH-WEST  TEBBITOBIES. 
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Wetmore,  J.  Februahy  10th,  190G. 

CHAMBERS. 

REX  V.  EARLEY  (No.  2.) 

Criminal  Law — Appeal  from  Conviction — Case  Stated  by 
Justices — Bequest  to  Justices — Non-compliance  with 
Provisions  of  Code — Waiver — Jurisdiction. 

Appeal  by  defendant  from  a  conviction,  upon  a  case  stated 
by  a  justice. 

E.  A.  C.  McLorg,  Moosomin,  for  appellant. 

E.  L.  Elwood,  Moosomin,  for  informant. 

Wetmore.  J. : — Defendant  in  this  case  was  convicted  be- 
fore J.  A.  McGibbon,  a  justice  of  the  peace,  for  unlawfully 
keeping  liquor  for  the  purpose  of  sale,  barter,  and  trafTic, 
without  a  license.     A  request  was  made  for  a  stated  case, 

VOL.  in    W.L.R.  NO.  'i.-lS 
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and  objection  was  also  taken  to  this  request.  In  this  case 
the  request  was  *'  to  state  and  sign  a  case  under  the  provisions 
of  sub-section  2  of  section  900  of  the  Criminal  Code  and  the 
Rules  of  Court  in  accordance  therewith/^  The  objection  is 
that  the  request  does  not  request  the  justice  to  state  and 
sign  a  case  in  writing  setting  forth  the  facts  of  the  case  and 
the  grounds  on  which  the  proceeding  is  questioned.  I  am  of 
opinion  that  this  objection  is  also  good,  and  that  I  have  no 
jurisdiction  to  entertain  the  appeal.  Sub-section  2  of  sec. 
900  does  not  require  the  justices  to  state  a  case  at  all;  that 
sub-section  has  relation  only  to  a  request  to  state  a  case. 
The  advocate  for  the  appellant  relied  upon  the  form  of  notice 
Bet  forth  in  Short  &  Mellor's  Crown  Pr.,  p.  729 ;  that  notice 
is  not  applicable  at  all;  that  is  a  form  of  a  notice  of  appeal 
required  to  be  given  by  the  appellant  to  the  respondent  after 
the  stated  case  has  been  received  by  him.  This  notice  is 
given  by  virtue  of  sec.  2  of  20  &  21  Vict.  ch.  43  (Imp.)  I 
hold  also  in  this  case  that  I  have  no  jurisdiction  to  entertain 
the  appeal. 


NORTH-WEST  TEBBITOBIES. 

(EASTEBN  A8SINIBOIA.) 

Wetmore,  J.  February  15th.  1906. 

I 

CHAMBERS. 

COSGRAVE  V.  DITCHEK. 

Small  Deht  Procedure  —  Counterclaim  —  Discontinuance  of 
Action — Practice — Sunvmary  Judgment — Default  of  Re- 
ply. 

Motion    by   defendant   for   summary   judgment  on    the 
counterclaim. 

T.  D.  Brown,  Moosorain,  for  defendant. 
E.  L.  El  wood,  Moosomin,  for  plaintiff. 
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Wetmore,  J.: — ^This  action  was  brought  to  recover  $50 
alleged  to  be  due  by  defendant  to  plaintiff  tor  the  use  of  a 
yoke  of  oxen.  Defendant  appeared  and  filed  a  dispute  note 
whereby  he  denied  using  the  oxen  or  agreeing  to  pay  for 
the  use  of  them.  He  also  alleged  that  the  oxen  were  sold 
to  him  by  plaintiff,  and  that  he  gave  his  promissory  note  for 
them,  which  he  paid  at  maturity.  He  then  pleaded  by  way 
of  set-off  a  claim  for  money  had  and  received  for  work  and 
labour,  and  for  goods  sold.  The  total  amount  which  he 
claimed  by  set-off  was  $107.30,  and  he  also  counterclaimed 
for  the  same  cause  and  amount 

Plaintiff  discontinued  the  action,  and  defendant  took  out 
a  summons  for  judgment.  I  was  under  the  impression  that 
this  summons  was  taken  out  by  virtue  of  Bule  166  of  the 
Judicature  Ordinance,  for  default  of  reply  to  the  counter- 
claim. Mr.  T.  D.  Brown,  who  appeared  for  defendant,  how- 
ever stated  that  it  was  not  so  much  taken  out  on  that  ground 
as  it  was  on  the  general  ground  that,  plaintiff  having  dis- 
continued the  whole  action,  defendant  was  at  liberty  to  sign 
judgment  against  him,  he  (plaintiff)  having  withdrawn  from 
all  interest  involved  in  either  the  claim  or  counterclaim. 
On  looking  at  the  papers  more  closely,  I  am  satisfied  that 
this  application  was  not  made  upon  the  ground  that  there 
had  been  a  default  in  replying  to  the  counterclaim,  because 
the  affidavit  upon  which  it  was  ba.^ed  does  not  state  that  no  re- 
ply had  been  filed.  It  is  quite  clear  that  defendant  is  not  en- 
titled to  judgment  for  the  reason  he  alleged.  If  no  reply 
had  been  filed,  however,  and  it  was  conceded  at  the  argument 
that  no  reply  was  filed,  the  question  would  arise  whether 
defendant  would  be  entitled  to  judgment  for  default  of 
pleading.  I  must  say  that  upon  my  reading  of  Order  XLVll. 
of  the  Judicature  Ordinance  relating  to  Small  Debt  Proce- 
dure, without  any  further  light  cast  upon  it,  a  reply  to  a 
counterclaim  would  be  necessary.  TheVhole  question  turns 
upon  whether  where  a  counterclaim  is  pleaded  it  is  to  be  set 
out  in  the  dispute  note  or  not.  If  the  intention  is  that  it 
should  be  set  out  in  the  dispute  note,  I  am  satisfied  that  no 
replication  would  be  necessary ;  the  matter  would  go  down  to 
trial  with  the  claim  and  dispute  note  as  the  only  record. 
If  I  were  to  interpret  the  intention  of  the  legislature  by  the 
Order  of  the  Ordinance  referred  to  above,  I  would  come  to 
the  conclusion  that  a  counterclaim  was  not  to  form  a  part 
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of  the  dispute  note,  but,  looking  at  subsequent  legislation, 
I  have  come  to  a  different  conclusion.     The  Ordinance  re- 
specting Masters  and  Servants,  ch.  3  of  1904,  provides  that 
where  a  complaint  has  been  laid  by  a  servant  under  that 
Ordinance,  and  upon  the  inquiry  it    is    made  to  appear   by 
the  oath  of  the  master  or  some  person  acquainted  with  the 
facts  that  the  master  has  a  counterclaim,  the  justice  is  not  to 
proceed  any  further,  he  is  to  transmit  the  information  and 
other  papers  to  the  clerk  of  the  Court,  and  the  clerk  shall 
enter  the  complaint  as  an  action  under  Order  XLVII.,  and 
the  information  or  complaint  shall  be  considered  a  statement 
of  claim  and  the  statement  under  oath  of  the  master  a  dis- 
pute, and  then  the  proceedings  are  to  go  forward  under  the 
procedure  as  provided  by  Order  XLVII.    I  think  the  l^isla- 
ture  evidently  contemplated  by  this  that  a  coimterclaim  under 
Order  XLVII.  was  equivalent  to  a  dispute  and  formed  part 
of  the  dispute  note,  an4,  further,  it  contemplated  that  there 
should  be  no  pleading  to  the  counterclaim;  that  is,  the  de- 
fence, whatever  it  might  be,  whether  counterclaim  or  other- 
wise, having  been  inserted  in  the  dispute  note  and  filed,  tho 
matter  was  at  issue.    I  may  add  that  the  interpretation  that 
I  have  put  upon  this  small  debt  procedure,  although  it  i*as 
not,  as  I  have  stated,  always  been  in  accordance  with  my 
ideas,  is  in  accordance  with  the  general  practice  in  these  ac- 
tions.    I  have  hardly  ever  known  a  reply  to  be  filed  to  a 
counterclaim  in  such  proceedings.    The  practice  has  been  to 
go  down  to  trial  without  any  further  pleading  than  the  di3- 
pute  note,  as  if  all  matters  contained  in  the  counterclaim 
were  at  issue.    That  being  so,  I  think  the  proper  course  for 
defendant  to  take  was  to  apply  to  have  the  matter  set  down 
for  trial,  which  he  is  at  liberty  to  do,  and  an  event  which 
he  could  bring  about  by  directing  the  clerk  under  Rule  613  to 
bring  the  matter  under  the  notice  of  the  Judge. 

This  application  must  be  dismissed. 

Plaintiff^s  costs  are  so  trfling  under  Order  XLVII.  thjit 
I  will  leave  his  costs  of  opposing  this  application  to  abide 
the  issue  on  the  counterclaim.  Defendant  to  have  no  costs 
in  anv  event. 
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NOBTH-WEST  TEEEITOBIES. 
(EA8TERH  ASSIHIBOIA.) 

WeImoke.  J.  February  17th,  190(5. 

CHAMBERS. 

CODVILLE  &  CO.  V.  SMITH. 

Summary  Judgment — Motion  to  Strike  out  Appearance  a/nd 
Defence — Affidavit  in  Support  —  Status  of  Deponent  — 
Form  of  Affidavit — Verification  of  Cause  of  Action. 

Motion  by  plaintiffs  under  Rule  103  of  the  Judicature 
Ordinance  to  strike  out  defendant's  appearance  and  defence. 

E.  L.  Elwood,  Moosomin,  for  plaintiffs. 

J.  T.  Brown,  Moosomin,  for  defendant.  » 

Wetmore.  J.: — Objection  was  taken,  first,  because  tli'3 
aflBdavit  that  was  made  by  one  Georgeson,  described  the  tlc- 
ponent  therein  as  one  of  the  plaintiffs  in  the  action.  Tiie" 
Ordinance  requires  that  the  affidavit  shall  be  made  by  the 
plaintiff,  or  one  of  them  if  more  than  one,  or  by  some  other 
person  who  can  swear  positively  to  the  facts.  The  objection 
raised  is  that  Codville  &  Co.  must  be  a  corporation,  and 
therefore  Georgeson  could  not  be  one  of  the  plaintiffs.  I  do 
not  think  that  this  objection  is  well  taken,  because  "  Codville 
&  Co.^*  may  be  the  name  of  the  firm,  not  of  a  corporation  at 
all,  and  I  will  assume  that  to  be  so  in  the  absence  of  evidence 
to  the  contrary. 

The  otlier  objection  is  that  the  cause  of  action  has  not 
been  properly  verified.  The  action  is  brought  on  a  promis- 
sory note  alleged  to  have  been  made  by  defendant  and  several 
bills  of  exchange  alleged  to  have  been  accepted  by  him.  De- 
fendant filed  a  defence  alleging  that  he  did  not  accept  the 
bills,  tlmt  they  were  not  presented  for  payment  at  maturity 
as  alleged,  and  denying  that  he  made  the  promissory  note. 
The  paragraph  of  the  affidavit  verifying  the  cause  of  action 
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upon  which  this  affidavit  is  based  is  as  follows:  "The  de- 
fendant is  indebted  to  the  plaintiffs  in  the  sum  of  $2,444.45 
and  interest  on  $2,429.73  from  December  9fli,  A.D.  1905, 
until  judgment,  at  5  per  cent,  per  annum,  under  the  various 
bills  of  exchange  and  promissory  notes  set  forth,  and  as  set 
forth  in  said  statement  of  claim,  and  which  said  bills  of  ex- 
change and  promissory  note  are  now  shewn  to  me  and  marked 
as  exhibits  "  B,''  "  C,"  "  D/'  "  E,"  "  F,'^  "  G,"  "  H,"  and 
"I''  hereto;  and  these  bills  are  presented  as  exhibits. 
It  is  set  up  that,  defendant  having  denied  the  making  of  the 
note  and  the  acceptances  and  the  presentment,  these  facts 
should  have  been  specifically  proved  in  Mr.  Georgeson's  affi- 
davit. I  may  say  that  at  the  argument  1  was  strongly  im- 
pressed with  the  idea  that  this  view  wa.«;  correct,  and  I  was 
referred  to  a  case,  Stobart  v.  Lopston,  decided  by  me  at  Salt- 
coats last  July,  in  which  it  was  alleged  that  I  held  that  it  was 
necessary  to  prove  specifically  the  several  matters  so  as  to 
establish  a  prima  facie  right  to  recover  before  an  application 
could  be  granted  under  the  Eule  in  question.  Unfortunately 
no  memorandum  has  been  kept  of  my  judgment  in  that  case, 
and  I  am  not  able  to  state  just  what  I  did  hold.  If  I  did 
hold  as  above  stated  I  have  reached  the  conclusion  that  my 
judgment  was  erroneous.  The  authorities  appear  to  be 
against  me. 

In  May  v.  Chidley,  [1894]  1  Q.  B.  451,  the  action  was 
brought  for  the  amount  of  a  dishonoured  cheque.  The  alle- 
gation in  the  affidavit  for  judgment  was  "  that  the  defen- 
dants are  justly  and  truly  indebted  to  the  plaintiff  in  the 
sum  of  £28  Is.  6d.  for  the  amount  of  a  dishonoured  cheque, 
dated  21st  August,  1893,  for  bank  charges,  and  were  so  in- 
debted at  the  commencement  of  this  action.  The  particu- 
lars of  the  said  claim  appear  by  the  indorsement  on  the  writ 
of  summons  in  this  action.*'  Tlie  Court  held  that  this  affi- 
davit was  sufficient,  and  at  p.  453  laid  down  the  following: 
"The  verification  of  the  cause  of  action  in  the  affidavit  may 
be  made  in  general  terms.*' 

In  Robert  v.  Plant,  [1895]  1  Q.  B.  597,  an  affidavit  which 
appeared  to  be  in  somewhat  general  terms  the  Court  held 
good,  but  there  is  a  remark  of  Lopes,  L.J.,  at  p.  605,  which 
strikes  me  with  some  force ;  he  says :  "  I  agree  that  the  affi- 
davit must  sufficiently  verify  the  cause  of  action — that  is  to 
say.  it  must  state  such  facts  as  are  necessary  to  establish  a 
good  cause  of  action." 
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However,  I  find  that  the  Judges  of  the  High  Court 
in  England  lately  in  prescribing  some  new  forms 
have  prescribed  a  fonn  of  affidavit  to  be  used  on  an  ap- 
plication of  this  nature  (see  form  23a,  2nd  Annual  Prac- 
tice (1905),  p.  42).  This  appears  in  appendix  B.  This 
form  is  ven*  general  in  its  character,  and  I  must  assume  that 
the  Judges  believed  that  it  came  up  to  the  requirements  of 
the  Bule  allowing  applications  of  Ihis  nature.  That  Rule, 
flo  far  as  the  question  I  am  discussing  is  concerned,  is  prac- 
tically identical  with  Rule  103  of  the  Judicature  Ordinance. 
I  do  not  feel  warranted,  in  view  of  what  is  laid  down  in  May 
V.  Chidley,  and  what  I  conceive  to  be  the  effect  of  the  form 
which  I  have  referred  to,  in  holding  that  the  affidavit  here 
is  insufficient.  1  therefore  hold  that  it  complies  with  the  Rule. 


TTTKON  TEBBITOBY. 

Craig,  J.  January  27th,  1906. 

TRIAL 

McLAREX  v.  JAXSEN. 

McLAREX  V.  ELLIOTT. 

Mines  and  Minerals  —  Placer  Mining  —  Use  of  Stream — 
Ripaaian  Proprietors — Deposit  of  Debris  and  Tailings — 
Injury  to  Lower  Owners — Damages — Injunction — Rea^ 
sonahle  Use  of  Water — Industrial  Xecessity, 

Action  for  damage.-^  and  an  injunction  in  respect  of  tres- 
pass to  plaintiffv'?'  mineral  claims  by  the  deposit  of  debris 
by  means  of  a  stream  into  which  it  was  cast  by  defendants, 
as  alleged. 

C.  W.  C.  Tabor,  for  plaintiffs. 

F.  L.  Gwillim.  for  defendants. 
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Craig,  J. : — Plaintiffs  and  defendants  are  free  miners .  ■ 
plaintiffs  being  the  owners  of  creek  placer  claim  No.  5i) 
below  discovery  on  Hunker  creek,  situate  at  the  junction  of 
Hester  and  Hunker  creeks;  defendants  own  hillside  or  bench 
claims  off  Hester  creek  and  lying  some  1,500  feet  or  there- 
abouts back  from  Hester  creek.  Hester  creek,  flowing  into 
Hunker,  is  a  creek  with  a  much  steper  grade  than  Hunker. 

Defendants  operate  their  hill  claims  by  the  hydraulic 
process,  using  the  water  of  Hester  creek  and  the  water  of 
another  creek  called  "  Independence."  The  waters  of  both 
these  creeks  are  brought  into  reservoirs  on  the  hills  over  the 
defendants^  claim,  and  from  these  reservoirs  it  is  piped  from 
the  elevation  created,  and  used,  by  means  of  hydraulic  noz- 
zles or  monitors,  to  wash  down  the  gravels  into  sluice  boxes, 
and  thus  extract  the  gold.  All  along  down  Hester  creek  in 
the  last  4  or  5  years  miners  have  worked  out  the  creek  bot- 
tom and  thrown  their  tailings  into  or  near  the  channel  of 
Hester  creek.  Coming  down  stream  from  the  workings  of 
the  defendants,  it  is  shewn  in  evidence  that  there  are  sev- 
eral piles  of  tailings  from  old  workings.  There  are  also  two 
dams  used  to  create  heads  of  water  which  are  carried  off  into 
flumes  for  the  purpose  of  washing  up  gravels  in  other  claims. 
The  first  of  these  dams  is  known  as  the  "Bell  Ditch;"  the 
next  the  "Bates  Dam."  When  Hester  creek  strikes 
Hunker  the  grade  is  very  perceptibly  lessened.  Hunker  creek 
being  a  much  slower  creek  than  Hester,  and  at  the  point 
where  Hester  joins  Hunker  it  is  clearly  shewn  that  there  was 
a  large  flat  or  marshy  spot  of  considerable  extent  covering 
part  of  claim  59, — the  plaintiffs'  property.  In  the  centre  of 
this  marshy  spot  or  near  about  the  centre,  there  is  what  some 
of  the  witnesses  called  an  island,  which,  it  seems,  was  only  a 
dry  elevation  above  the  swamp.  The  height  of  this  dry  ele- 
vation would  be  approximately  2  feet ;  the  witnesses  vary  from 
18  inches  up  to  3  feet,  but  we  will  say  2  feet. 

The  facts,  as  shewn  by  the  evidence,  are  as  follows. 
McLaren,  one  of  the  plaintiffs,  is  an  expert  mining  engineer 
of  many  years'  experience,  and  testifies  that  his  claim  had 
been  operated  in  previous  years  by  laymen,  and  this  spring 
he  found  a  very  large  quantity  of  tailings  coming  down 
Hester  creek  and  being  deposited  upon  his  claim.  He  fol- 
lowed the  run  of  the  tailings  up  Hester  creek,  and  came  to 
the  cut  of  the  defendants.  He  complained  of  the  trespass 
and  asked  Elliott  to  cease,  and  Elliott,  he  says,  replied  that 
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he  did  not  have  to  retain  his  tailings.  This  Elliott  after- 
wards denied.  He  found  Elliott  putting  up  upon  the  hill- 
side glope  between  his  operations  and  Hester  creek  some 
simple  brush  work  to  retain  coarse  material,  but  this  brush 
work  was  not  by  any  means  retaining  all  of  the  material 
coming  down  from  defendants'  operations.  McLaren  says 
that  the  extent  of  the  trespass  or  deposit  was  about  261  feet 
across  by  281  feet  in  length  by  6  feet  6  inches  deep,  and  he 
computes  that  there  were  5,000  cubic  yards  of  tailings  de- 
posited by  defendants'  operations,  which  would  cost  25  cents 
per  cubic  yard  to  remove;  that  other  damage  caused  to  his 
property  would  be  that  if  he  wished  to  operate  by  the  drift- 
ing process  the  tailings  would  injure  the  roof,  that  is,  that 
tailings  are  conductors  of  heat  and  would  carry  the  heat  down 
to  the  muck  below,  thawing  it  out,  thus  endangering  the  roof 
of  his  drifts,  allowing  water  to  get  in  and  flood  out  the 
miners. 

It  must  be  remembered  that  in  this  country  a  great  part 
of  the  placer  mining  operations  is  carried  on  by  drifting 
underground,  and  when  these  drif  tings  are  in  muck  that  the 
frozen  muck  forms  a  perfectly  good  and  solid  roof  over  the 
drifts,  and  no  timbers  are  required,  but,  as  soon  as  the  muck 
and  gravel  are  thawed,  then  timbers  have  to  be  used,  and 
large  pumps  have  to  be  installed  to  keep  the  water  out  of  the 
drifts;  whereas,  if  the  roof  was  left  intact  and  frozen,  this 
expense  would  be  avoided.  Mr.  -McLaren  complains  that  this 
danger  has  arisen  and  will  arise  more  in  the  future  by  reason 
of  tailings  being  deposited ;  that  the  tailings  which  he  found 
were  pieces  of  rock,  gravel,  sand,  and  silt.  He  complained 
to  Elliott  and  Jansen,  and  a  settlement  was  proposed,  but, 
after  discu^ion,  no  settlement  was  arrived  at ;  defendants . 
admitted,  however,  he  says,  that  the  stuff  or  some  of  the  stuff 
at  least  deposited  upon  his  claim  59,  had  come  from  their 
operations. 

Sergeant  Joy,  who  was  mining  inspector  for  that  district, 
gives  evidence  that  he  was  on  the  ground  after  McLaren 
complained,  at  McLaren's  request,  and  found  that  the  tail- 
ings were  coming  down  from  defendants'  operations;  he  also 
testifies  that  "the  defendants  this  year  (1905)  threw  more 
water  down  Hester  creek  than  had  come  down  any  previous 
year,"  this  water  coming  from  the  other  creek — Independence 
— which  would  not  naturally  flow  into  Hester. 
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Gus  Durrell,  another  witness,  also  testifies  that  the  gravel 
and  silt  came  down  Hester;  that  it  would  cost  25  cents  per 
yard  to  remove  it;  he  thought  that  if  plaintiflEs  by  their  lay- 
men had  not  at  a  previous  time  interrupted  the  flow  of 
Hester,  a  great  part  of  the  silt  would  have  gone  down  Hester 
creek  into  Hunker  and  thence  into  the  Klondike  river. 

H.  0.  Perkins,  a  layman  who  worked  on  plaintiffs'  claim 
in  1904,  said  that  he  put  his  tailings  from  his  clean-up  into 
the  low  part  formerly  described  and  sluiced  into  Hester 
creek;  that  tailings  from  his  operations  could  be  easily  dis- 
tinguished from  the  tailings  which  came  down  Hester.  He 
estimated  that  by  the  deposit  of  his  tailings  in  Hunker  one- 
half  the  flow  of  Hunker  had  been  diverted  into  a  new  chan- 
nel,, thus  lessening  the  capacity  of  the  stream  for  carrying 
away  tailings  that  came  down  Hester  creek.  He  was  sure 
that  gravel  came  down  Hester  which  might  have  been  re- 
tained by  a  retainiYig  dam,  which  I  will  afterwards  describe. 
He  had  experience  in  dams  such  as  he  recommended,  and  they 
had  held  back  such  sediment  on  Gold  Hill  and  other  places. 

Thomas  Moore,  another  witness,  noticed  the  increase  of 
tailings  in  1905,  and  that  those  tailings  came  out  of  Hester; 
he  followed  them  right  along  from  59  up  to  the  operations 
of  the  defendants. 

Fred.  Crane  described  very  fully  the  nature  of  the  ground 
before  the  deposit  of  the  tailings.  He  testified  that  the  island 
spoken  of  in  the  centre  of  the  swamp  was  3  to  4  feet  high  in 
the  autunm  of  1904,  and  that  at  that  time  the  tailings  from 
Hester  had  not  extended  beyond  the  upper  line  of  59;  that 
tailings  as  large  as  hens*  eggs  had  come  down,  together  with 
other  stuff  smaller,  including  sand  and  silt,  and  spread  over 
59 ;  that  very  much  more  water  was  thrown  down  Hester  and 
the  flow  of  tailings  had  very  much  increased  in  1905.  The 
only  other  persons  working  on  Hester — and  these  only  in  a 
small  way — -were  one  Raycroft,  who  worked  qn  the  claim 
above  59,  and  one  Dwyer,  who  worked  nearly  opposite  de- 
fendants' operations. 

Roy  Cunningham,  who  had  lived  on  Hester  creek  for 
nearly  3  years,  gave  very  clear  evidence,  and  he  testifies  that 
these  tailings  come  down  Hester  creek  from  the  operations 
of  defendants.  He  testified  that  Gillies,  a  layman  on  58, 
had  dumped  some  tailings  into  Hester,  but  that  these  were 
cleaned  out  in  the  autumn  of  1904,  anO  that  Hester  creek 
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flowed  as  freely  as  ever  in  that  season,  and  that  it  was  the 
tailings  of  defendants  that  obstructed  Hester  after  that  date; 
that  while  Gillies  was  working  they  had  to  dam  up  with 
brush  to  keep  the  water  clear,  to  prevent  the  tailings  coming 
down  from  Hester;  he  estimated  that  of  the  whole  deposit 
now  on  59  at  least  five-sixths  was  caused  by  defendants'  operar 
tions. 

Mr.  F.  B.  Davies,  a  very  intelligent  witness,  who  was  very 
familiar  with  the  ground,  also  testified ;  he  knew  the  ground 
in  the  spring  of  1904,  and  described  this  flat  as  being  low, 
with  no  tailings  on  it,  brush  growing  over  it,  and  in  that 
autumn  the  channel  of  Hester  was  still  quite  deep ;  that  now 
this  flat  is  completely  filled  up  with  tailings.  He  said  there 
was  no  difficulty  at  all  in  tracing  the  flow  of  tailings  right  up 
to  the  defendants'  works ;  that  a  peculiar  green  rock  was  strewn 
along,  and  this  green  rock  was  found  in  the  bedrock  of  the 
Jensen  claim,  which  lies  above  the  Elliott  claim.  It  was 
endeavoured  afterwards  to  be  shewn  that  this  green  rock  was 
also  found  in  operations  on  Hester,  but  it  was  also  shewn 
that  if  that  were  so,  the  claim  on  which  the  rock  was  said 
to  have  been  found  on  Hester  in  previous  operations  there 
had  not  been  worked  for  two  years,  and  therefore  that  de- 
posit would  lie  far  below  the  present  one,  and  would  not  be 
visible  now.  Mr.  Davies  described  the  Bates  dam,  which  lies 
between  the  operations  of  the  defendants  and  the  plaintiffs' 
claim,  as  being  a  dam  6  feet  deep,  backing  the  water  up  50 
feet;  he  had  some  experience  with  brush  dams  built  to  re- 
tain tailings,  and  he  said  these  dams  could  be  so  erected  as 
to  filter  water  almost  and  retain  everything.  He  spoke  of 
some  experience  upon  the  question  of  the  effect  of  tailings 
upon  the  ground,  causing  it  to  thaw  and  thus  rendering  the 
operation  of  the  ground  much  mor^  difficult.  He  had  had 
experience  with  the  same  class  of  ground  and  the  same  nature 
of  tailings,  and  found  that  a  deposit  of  tailings  on  top  of  the 
muck  thawed  the  ground  below,  allowing  the  water  to  run  in 
and  the  roof  of  the  drifts  to  fall  in. 

Several  other  witnesses  were  called,  into  whose  evidence 
I  need  not  go  in  detail,  but  will  merely  summarize  what 
they  say. 

It  is  quite  clear  to  me — and  the  defendants  do  not  seri- 
ously deny  it — that  a  very  large  mass  of  stuff,  which  can  be 
called  tailings,  has  come  down  from  defendants'  works  and 
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been  deposited  upon  plaintiffs'  claim.  The  evidence  for  this 
is  absolutely  convincing.  First,  we  have  the  evidence  of  wit- 
nesses who  trace  the  flow  of  tailings  all  the  way  up;  then, 
we  have  the  Bates  dam,  which  lies  between  the  two  points, 
and  wc  have  evidence  that  this  dam  had  to  be  flushed  out 
regularly  because  it  filled  up  with  debris  which  came  down 
from  Hester  above,  the  same  class  of  debris  as  came  from 
defendants^  works,  and  afterwards  found  upon  plaintiffs* 
claim;  and  that  this  dam  was  opened  up  to  allow  the  water 
to  flow  into  the  flumes  of  the  men  using  it;  that  all  the  de- 
posit was  flushed  down  the  stream  on  to  the  claim  below; 
that  the  flumes  leading  from  this  dam  had  to  be  cleaned  out 
almost  daily;  and  that  the  filling  in  of  the  flumes  was 
caused  in  the  same  way.  The  Bell  dam  above  to  a  lesser 
extent  had  the  same  experience.  It  is  also  clear  that  the 
tailings  deposited  upon  59  were  not,  as  defendants  tried  to 
argue,  silt  only,  but  they  were  composed  of  silt,  sand,  gravel, 
and  rock. 

Defendants'  answer  is,  first,  that  they  did  not  deposit 
any  tailings  there;  second,  if  they  did,  they  only  deposited 
such  tailings  as  they  could  not  reasonably  hold  by  any  pro- 
cess and  prevent  flowing  down;  third,  that  a  great  part  of 
the  tailings  now  on  59  were  put  there  by  the  owners  of  59 
themselves,  and  the  remainder  put  there  by  previous  oper- 
ators on  Hester  creek ;  and,  fourth,  that  if  plaintiffs  had  not 
themselves  blocked  up  the  channel  of  Hunker,  and  thus  les- 
sened the  flow  of  water  down  Hester  at  its  junction  with 
Hunker,  and  had  not  blocked  up  Hester  to  some  extent,  a 
great  part  of  the  tailings  thrown  into  the  stream  by  them 
would  have  gone  down  Hester  into  Hunker,  and  have  passed 
plaintiffs'  claim  without  injuring  it.  The  evidence  for  de- 
fendants shews  that  when  they  commenced  their  operations 
they  brushed  up,  as  they  say.  below  the  hill  down  which  their 
tailings  were  forced,  endeavouring  in  that  way  to  retain  as 
much  of  tlie  material  as  possible;  that  they  did  in  1904  re- 
tain a  very  large  part  of  the  stuff  is  quite  clear,  especially 
the  coarser  material.  The  damage  was  not  apparent  to  any 
large  extent  until  1905,  when  the  additional  water  was  turned 
on  to  the  works  from  Independence.  As  they  continued 
their  operations,  the  tailings,  of  course,  increased  in  volume 
and  had  to  be  got  rid  of;  that  they  overflowed  the  brush 
dams  into  Hester  and  went  down  the  creek;  that  plaintiffs 
complained,  and,  after  the  interim  injunction,  they  erected 
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a  brush  dam  across  Hester  a  little  distance  below  the  point 
where  their  tailings  entered  Hester  creek^  and  this  brush 
dam  retained  a  very  great  proportion  of  the  stuff;  in  fact, 
plaintiffs  say  that  if  this  brush  dam  had  been  erected  before 
and  reasonably  maintained,  no  complaint  would  have  been 
made. 

As  to  the  brush  dam,  I  may  as  well  deal  with  that  now. 
I  find  as  a  matter  of  fact  that  the  brush  dam  is  not  built 
as  well  as  it  could  be  built;  that  is,  that  men  with  more  ex- 
perience or  with  more  care  could  have  erected  a  brush  dam 
that  would  have  retained  a  very  much  greater  part  of  the 
tailings  than  this  one  did;  that  it  was  badly  constructed  is 
,  shewn  by  the  fact  that  it  broke  away  at  one  side  and  that  it 
overflowed.  The  dam  is  about  150  feet  wide  and  6  or  8  feet 
high  at  one  side.  A  dam  of  this  height  should  not  have 
broken  away  if  properly  constructed. 

One  Craig,  who  was  somewhat  of  an  expert  at  dam  build- 
ing of  this  nature,  condemned  this  dam  as  not  being  prop- 
erly constructed  and  suflicient  for  the  purpose.  So  I  find 
that  the  dam  was  not  as  well  built  as  it  should  have  been 
built  under  the  circumstances. 

Next,  I  find  that  there  was  considerable  operations  car- 
ried on  upon  Hester  creek  before  defendants  threw  their 
stuff  into  it,  but  that  most  of  the  light  material  which  could 
have  been  carried  down  by  Hester  had  already  gone  down 
the  creek  before  the  autumn  of  1904;  that  the  tailing  piles 
left  on  Hester  were  larger  rocks  which  had  been  washed  clean ; 
and  that  very  little,  if  any,  of  the  old  tailings  on  Hester  had 
been  carried  dow*n;  and  that  if  they  were  carried  down  in 
1905  they  were  carried  down  because  defendants  had  thrown 
an  extra  quantity  of  water  into  Hester;  this  to  some  extent; 
of  course  some  of  them  would  be  carried  down  by  the  spring 
freshet;  but  I  do  not  think  that  the  washings  of  these  old 
piles  had  to  any  appreciable  extent  increased"  ihc  deposit 
on  59. 

I  find  that  Dwjer  and  Raycroft  operated  in  1905  on 
Hester,  and  some  part  of  their  tailings  went  down,  too. 

I  also  find  that  plaintiffs,  by  their  laymen,  who  were  their 
agents  and  over  w^honi  they  had  control,  did  obstruct  and 
divert  the  channel  of  Hunker  so  that  the  volume  of  water 
flowing  into  Hester  which  could  be  utilized  to  carry  off  tail- 
ings was  very  sensibly  decreased.  l)ut  that  Hester  crook  itself. 
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while  obstructed  for  a  short  time  in  1904,  was  cleared  out 
and  flowing  in  the  usual  way  in  1905.  .1  think  that  probably 
owing  to  the  decreased  supply  of  w^ater  in  Hester  from  Hun- 
ker naturally  less  carrying  power  resulted,  and  that  there- 
fore the  matter  in  suspension  in  the  water  would  not  be  car- 
ried as  far  as  previously,  and  for  this  reason  some  slight 
portion  of  this  matter  would  have  been  deposited  on  59, 
which  might  have  been  carried  by  the  former  flow  of  water 
if  Hunker  had  not  been  diverted.  In  this  connection,  how- 
ever, it  must  be  remembered  that  Hunker  joins  Hester  at 
claim  59,  and  that  large  deposits  were  made  on  Hester  above 
the  junction  of  Hunker,  which  could  not  be  affected  by  this 
flow  at  any  time. 

Two  questions  stand  out  prominently  for  decision  in  this 
case.  First,  the  right  of  parties  operating  on  a  stream 
higher  up  to  throw  their  debris  upon  the  claims  below  them, 
carrying  it  down  by  means  of  the  water;  to  what  extent  the 
owner  of  a  claim  higher  up  the  creek  can  foul  or  pollute  the 
water  to  the  injury-  of  a  man  operating  below;  next,  what 
rights  the  owners  of  claims  higher  up  a  stream  have  to  the 
free  and  uninterrupted  flow  of  the  water  below  them  for  the 
carrying  off  of  their  debris  deposited  in  the  stream  higher  up. 

It  must  be  remembered  that  both  these  parties  are 
miners;  both  have  equal  rights  to  operate  their  claims  to 
the  best  advantage.  In  this  Territory  the  only  industry  at 
present  in  operation  is  placer  mining  or  mining  in  the  nature 
of  placer  mining,  that  is,  the  washing  up  of  alluvial  depos- 
its, to  win  out  the  placer  go)d;  that  water  is  absolutely 
necessary  for  this  purpose ;  that  all  persons  operating  mining 
claims  recognize  the  fact  that  water  is  the  first  essential,  in 
fact  the  cry  in  the  country  is  for  water  and  still  more  water; 
that  every  miner  takes  his  rights  by  virtue  of  the  regulations, 
and  that  the  only  right  he  has  is  acquired  by  a  license  from 
the  Crow^n  to  enter  upon  placer  mining  property  and  wash 
that  up;  he  has  no  surface  rights  such  as  the  owner  in  fee 
would  have,  and  the  only  surface  right  which  he  has  is  the 
right  to  enter  upon  the  claim  and  make  such  use  of  the  sur- 
face as  will  enable  him  to  win  out  the  entire  placer  deposit. 

I  have  already  held  in  the  case  of  Day  v.  Klondike 
Mines  R.  W.  Co.,  2  W.  L.  R.  205,  that  the  placer  miner  has 
the  right  to  the  entire  surface  of  the  ground  if  the  entire 
surface  is  needed  to  enable  him  to  wash  up  the  gold ;  that  is, 
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that  he  may  either  operate  through  shafts,  drifts,  or  by  open 
cuts,  which  disturbs  the  entire  surface,  by  dredging  or  by 
hydraulic  process,  which  washes  down  the  entire  soil.  So 
that  to  that  extent  he  has  an  interest  in  the  surface.  There 
is  no  other  industry  carried  on  in  the  Yukon  except  such  in- 
dustries as  are  needed  to  supply  the  miners  with  food  and 
material.  The  reasonable  use  of  water  is  an  industrial  neces- 
sity. Miners  operating  in  the  creek  levels  have  under  the 
regulations  certain  rights  conserved  to  them  by  the  regula- 
tions; they  have  the  right  to  so  much  water  fixed  by  the 
mining  inspector.  Persons  operating  benches  and  hillsides 
have  no  natural  right  to  water  flowing  pa.st  them,  and  can 
only  acquire  rights  as  against  other  persons  by  an  applica- 
tion to  the  mining  recorder  under  the  regulations,  and  by  a 
grant  from  the  Crown  obtain  the  right  to  divert  liom  the 
streams  water  on  to  the  hills  for  the  purpose  of  washing  up 
their  hydraulic  or  hill  claims.  In  doing  this,  as  in  the  pres- 
ent case,  not  only  do. they  divert  the  water  from  the  creeks 
which  adjoin  them,  but  they  carry  water  for  long  distances 
from  other  and  independent  sources,  and  they  throw  this 
water  into  channels  which  are  not  the  natural  channels  for 
the  water  to  flow  in  originally;  that  is,  they  frequently  add 
to  the  volume  of  water  coming  down  a  stream  far  beyond 
the  natural  flow  in  that  stream,  and  this  diversion  is  by  ar- 
tificial channels.  By  this  means  they  are  enabled  to  throw 
a  larger  quantity  of  gravel  down  the  hill,  and  it  is  a  neces- 
sity in  hydraulic  milling  that  the  debris  should  be  got  rid  of 
and  thrown  down  hill  out  of  the  way  of  the  operations,  and 
some  means  must  be  had  for  disi>osing  of  these  tailings.  In 
the  creeks  the  miners  use  the  water  as  it  comes  down,  over 
and  over  again.  For  the  purpose  of  an  illustration  and  my 
argument,  I  may  state  that  it  is  within  the  knowledge  of 
every  miner  in  the  Territory  that  the  water  flowing  down 
any  creek  in  the  Territory  becomes  before  it  is  finally  passed 
through  the  last  sluice  box  so  muddy  as  to  be  almost  thick 
with  deposit.  Miners  expect  this  condition  and  realize  that 
operations  could  not  be  carried  on  in  this  country  in  any 
other  way ;  the  supply  of  water  is  so  limited  that  it  must  be 
used  over  and  over  again.  And  if  the  old  common  law  rule 
were  to  prevail  in  this  country,  that  water  must  be  sent  down 
to  the  lower  claim  in  the  same  volume  and  state  as  it  was  in 
above,  mining  operations  in  this  country  would  be  absolutely 
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prohibited.  It  would  be  easy  for  me  to  apply  the  common 
law  rule,  for  which  there  is  abundant  authority,  and  to  say, 
as  the  authorities  say,  that  "every  person  through  whose 
land  the  natural  watercourse  runs  has  a  right  publici  juris 
to  the  benefit  of  it  as  it  passes  through  his  land,  and  for  the 
ordinary  purposes  to  which  it  may  be  applied,  and  no  pro- 
prietor of  land  on  the  same  watercourse,  either  above  or  be- 
low, has  a  right  unreasonably  to  divert  it  from  flowing  into 
his  premises,  or  obstruct  it  passing  from  them,  or  to  corrupt 
or  destroy  it."  Further,  "  the  owner  of  land  may  apply  the 
water  that  flows  in  the  stream  over  it  to  domestic,  agricul- 
tural, or  manufacturing  purposes,  provided  he  uses  it  in  a 
reasonable  manner  and  so  as  to  work  no  actual  injury  to 
others  or  to  the  infringement  of  the  rights  of  others,  and 
this  extends  to  the  deposit  in  such  stream  of  the  waste  mat- 
ter and  foreign  substances  which  are  the  results  of  processes 
of  manufactures,  provided  it  be  a  reasonable  use,  which  is  a 
question  of  fact  to  be  determined  by»  a  jury,  and  what  is 
reasonable  must  depend  upon  a  variety  of  conditions  such 
as  the  size  and  character  of  the  stream  and  the  uses  to  which 
it  can  be  applied.'^ 

Lindley  on  Mines,  at  p.  308,  says  that  **  land  on  a  lower 
level  owes  a  natural  servitude  to  that  on  a  higher  in  respect 
to  receiving  without  laim  to  compensation  the  water  natur- 
ally flowing  down  upon  it.'' 

In  the  mining  States  of  America  the  doctrine  of  prior 
occupation  has  been  applied,  but  no  such  doctrine  finds  place 
in  our  authorities.  In  the  case  of  Wood  v.  Wand,  3  Ex.  748, 
it  was  held  that  "  riparian  owners  have  a  right  to  the  purity 
of  the  water  which  flows  through  or  by  their  land,  and  the 
pollution  of  the  stream  may  be  restrained  by  injunction. 
The  fact  that  the  stream  is  fouled  by  others  is  no  answer  to 
an  action  to  restrain  fouling  by  the  defendant,  nor  is  it  any 
answer  to  say  that  the  defendant's  trade  is  a  lawful  trade, 
carried  on  for  purposes  necessary  or  useful  to  the  commu- 
nity." 

In  Mclndoe  v.  Jutland  Flat  Gold  Mining  Co..  12  Xew 
Zealand  Law  R(»ports,  it  was  held  that  "  the  use  for  mining 
purposes,  involving  fouling  of  the  water,  of  a  river  flowing 
to  a  settled  farming  district,  where  it  may  be  required  for 
domestic  pur|)oses,  is  not  an  ordinary  use.*'  And  in  McMil- 
Inr  v.  Great  Extended  Sluicing  Co.,  4  S.  C.  Xew  Zealand 
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Law  IJeports,  reported  in  the  Auatralian  Mining  Digest,  it 
wa^  held  that  "where  a  person  cannot  exercise  a  right  to 
discharge  water  and  debris  from  a  gold  mining  claim  with- 
out trespassing  on  his  neighbour's  land,  he  is  bound  to  re- 
frain from  exercising  that  right,  and  he  may  be  held  liable 
although  he  is  only  one  of  a  number  of  persons  whose  united 
acts  are  doing  the  injury/'  The  Australian  cases  follow  very 
closely  the  English  authorities  upon  the  question  of  water 
fouling  and  the  deposit  of  debris  which  finds  its  way  by 
means  of  water  to  the  claims  below.  At  p.  515  of  the  Aus- 
tralian Mining  Digest  a  number  of  cases  are  reportwl  all 
to  the  same  effect.  In  considering  the^Hj  authorities  and  this 
case  we  must  remenil)er,  however,  that  in  Australia  and  in 
England  conditions  are  different;  in  England  particularly 
the  interests*  in  real  estate  are  so  complex  and  varied  that 
many  kinds  of  damage  may  be  caused  to  the  proprietors  of 
the  streams  below  by  the  deposit  of  debris  in  the  stream 
above;  the  same  in  Australia,  where  other  industries  are  en- 
gaged in.  Here  the  only  industry  is  the  mining  industry. 
The  claim  in  this  case  is  not  so  much  for  the  fouling  of  tlie 
water  except  that  the  incident  of  fouling  the  water  causes 
the  deposit  of  the  tailings;  but  the  action  is  for  trespa^ss  in 
the  deposit  of  the  tailings  on  the  claim  below,  and  the  only 
right  of  action  which  plaintiffs  can  have  against  defendants 
is  one  for  damage  or  injury  caused  to  tliem  in  the  operation 
of  their  mine  below,  and  only  in  so  far  as  defendants'  acts 
operate  to  cause  injur}'  to  the  mine  as  a  mine  can  plaintiffs 
recover. 

The  action  is  not,  as  I  said  before,  for  fouling,  but  for 
deposit;  not  for  damages  because  the  water  itself  is  rendered 
useless,  but  because  of  the  deposit  of  the  earth  and  because 
the  water  is  used  to  carry  these  deposits. 

There  has  been  cited  to  me  the  case  of  the  tin  bounders  of 
Cornwall,  but  even  in  their  case  they  are  not  permitted  to 
injure  proprietors  below  them  on  the  stream  by  the  deposit  of 
debris.  "Bounders  are  entitled  by  custom  to  wash  their 
minerals  in  the  streams  of  water  within  their  bounds,  and 
to  send  down  such  stream  the  sand,  stone,  rubble,  and  others 
stuff  dislodged  in  the  process  of  the  workings,  and  this  right 
exists  even  in  the  case  of  natural  surface  streams,  and 
although  its  exercise  may  either  foul  or  obstruct  them  to  the 
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damage  of  riparian  owners.  They  must  not,  however,  in 
exercising  the  right,  injure  rivers  or  land  adjoining  rivers, 
and  if,  as  a  consequence  of  its  exercise,  lands  become  over- 
flowed by  river,  they  are  bound  within  2  days  after  receiving 
notice  from  any  person  thereby  injured,  to  clear  the  rivef:"' 
McSweeney  on  Mines,  p.  501. 

The  right  which  the  tin  bounders  have  is  one  derived  from 
immemorial  custom.  These  tin  mines  in  Cornwall  have 
been  operated  from  the  time  the  Phoenicians  traded  with  the 
early  Britons  down  to  the  present  time,  and  the  rights  which 
are  enjoyed  hy  these  tin  bounders  are  peculiar  ones,  and  no 
other  similar  rights  exist  in  England.  Rights  by  prescrip- 
tion both  at  common  law  and  at  statute  are  created,  but  no 
such  question  can  arise  here,  the  Territory  not  being  old 
enough;  neither  can  rights  by  prior  occupation  be  advanced 
here,  because  that  right  is  recognized  neither  by  our  author- 
ities nor  by  our  regulations.  I  cannot  emphasize  too  strongly 
the  fact  that  both  these  parties — ^plaintiffs  and  defendants — 
have  the  same  right  to  use  the  water  and  to  use  it  for  the 
same  purpose.  1  also  accede  to  the  doctrine  that  to  some 
extent  the  owner  of  the  lower  ground  is  servient  to  the  owner 
of  the  higher  ground.  I  also  am  impressed  with  the  idea 
that  the  straight  common  law  rules  applicable  in  England  can- 
not be  applied  here;  that  we  are  living  not  in  England  nor  in 
Australia,  but  in  the  Yukon  Territory;  and  a  strict  applica- 
tion of  these  rules  would,  as  I  have  already  said,  destroy  en- 
tirely mining  operations  here.  We  have  an  example  of  a 
disregard  of  established  common  law  rules  in  the  experience 
of  the  western  or  mining  States  of  the  United  States.  While 
that  rule  in  England  has  been  applied  very  strictly,  and  in 
the  eastern  States  except  in  some  manufacturing  cases  where 
the  doctrine  of  industrial  necessity  arose,  yet  in  the  western 
and  mining  States  they  have  to  a  very  large  extent  ignored 
those  rules  and  established  a  law  applicable  to  their  own  ne- 
cessities. 

In  the  case  of  Cummings  v.  Barrett,  10  Cush.  186,  Shaw, 
C.J.,  defined  the  rights  of  the  several  riparian  proprietors  on 
a  stream  in  respect  to  the  use  thereof  in  these  words :  "  The 
upper  proprietor  has  a  right  to  make  any  use  of  the  stream 
which  is  beneficial  to  his  estate  and  himself  which  is  reason- 
able, and  does  not  either  wholly  take  away  the  right  of  the 
lower  proprietor  or  does  not  practically  and  in  a  perceptible 
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and  in  a  substantial  degree  diminish  and  impair  the  equal  and 
common  right  of  the  lower  proprietor,  and  whether  it  has 
this  effect/*  he  says,  "  is  often  a  question  of  fact  depending 
upon  the  peculiar  circumstances  of  the  case.  The  owner  of 
land  may  apply  the  water  that  flows  in  the  stream  over  it 
to  domestic,  agricultural,  or  manufacturing  purposes,  pro- 
vided he  uses  it  in  a  reasonable  manner  and  so  as  to  work  no 
actual  injury  to  others  or  the  infringement  of  the  rights  of 
others,  and  this  extends  to  the  deposit  in  such  stream  of  the 
waste  matter  and  foreign  substances  which  are  the  results  of 
processes  of  manufactures,  provided  it  be  a  reasonable  use  of 
the  same,  which  is  a  question  of  fact  to  be  determined  by  a 
jury/' 

In  the  case  of  Embrey  v.  Owen,  6  Ex.  353,  Baron  Parke 
said :  "  It  is  only  for  the  unreasonable  and  unauthorized  use 
of  this  common  benefit  that  an  action  will  lie."  The  dictum 
of  Baron  Parke  is  quoted  by  Chief  Justice  Shaw  in  his  judg- 
ment. 

Washburn  says :  "  Though  the  Courts  both  of  England 
and  this  country  seem  to  be  so  well  agreed  in  the  general 
principles  applicable  to  the  rights  of  water,  the  uses  to  which 
it  may  be  put  are  so  various  that  it  is  often  difficult  to  apply 
any  general  rule  to  the  practical  operations  of  the  several 
riparian  proprietors.  One  may  wish  to  use  the  stream  for 
mill  purposes,  another  for  the  irrigation  of  his  land,  and  a 
third  for  household  purposes,  or  supplying  the  necessary 
drink  for  his  cattle.  The  use  to  which  one  may  wish  to 
apply  it  may  leave  the  waters  of  the  stream  pure  and  healthy, 
while  the  business  of  another,  if  suflEered  to  be  carried  on, 
renders  it  foul  or  deleterious  to  health.  It  is  this  diversity 
of  uses  and  interests  which  in  its  practical  workings  has  led 
to  many  of  the  multiplied  questions  which,  especially  of  late, 
have  engaged  the  attention  of  the  Courts." 

Lindley,  in  his  work  on  Mining,  says:  "Water  in  the 
conduct  of  mining  ventures  is  an  all-important  factor;  with- 
out it  mining  operations  cannot  be  prosecuted.  While  in 
underground  exploitations  it  is  looked  upon  as  a  common 
enemy,  yet  when  brought  to  the  surface  or  found  in  running 
brooks  and  streams  it  becomes  an  indispensable  auxiliary  in 
the  various  processes  by  which  the  miner  extracts  metals  from 
the  rocks,  and  ore  and  gold-bearing  earth."  Lindley  com- 
ments on  the  embarrassment  of  abundant  authorities  upon 


212  THE   WEi^TERS  LAW  REPORTER. 

the  common  law  rules,  and  referring  to  the  maxim  aqua  cur- 
rit  et  debet  currere  ut  currere  solebat,  he  says :  "  This  maxim 
is  not  and  never  was  recognized  as  possessing  controlling 
force  in  the  Pacific  States  and  Territories."  And  in  this 
behalf  we  may  accept  without  question  the  statements  an- 
nounced by  tlie  Supreme  Court  of  the  United  States  in  the 
cases  of  Atchison  v.  Peterson,  21  Wall.  507,  and  Basey  v. 
Gallagher,  20  Wall.  670.  There  the  doctrine  was  laid  down 
in  these  words :  "  By  the  custom  which  has  obtained  among 
miners  in  the  Pacific  States  and  Territories,  where  mining 
for  the  precious  metals  is  had  on  the  public  lands  of  the 
United  States,  the  first  appropriator  of  mines,  whether  in 
placer,  veins,  or  lodes,  or  of  waters  in  the  streams  on  such 
lands  for  mining  purposes,  is  held  to  have  a  better  right 
than  others  to  work  the  mines  or  use  tlie  wattrs.  By  the 
common  law  the  riparian  owner  on  a  stream  not  navigable 
takes  the  land  to  the  centre  of  the  stream,  and  such  owner 
has  the  right  to  the  use  of  the  water  flowing  over  tiie  land 
as  an  incident  to  his  estate.  This  equality  of  right  at  the 
common  law  among  all  the  proprietors  on  the  same  stream 
would  have  been  incompatible  with  any  extended  diversion 
of  the  water  by  one  proprietor,  and  its  conveyance  for  mining 
purposes  to  points  from  which  it  could  not  be  restored  to 
the  stream,  and  in  the  case  of  Tanta  v.  Spring  Valley  ('o., 
5  Cal.  39(),  it  was  held  generally  that  the  right  to  water  by 
prior  appropriation  for  any  beneficial  purpose  is  entitled  to 
protection.'^  In  this  respect  we  see  that  a  new  doctrine  of 
prior  appropriation  has  been  created  by  the  decisions  of  the 
Pacific  States.  1  do  not  recognize  this  doctrine  here,  and  1 
only  cite  it  for  the  purpose  of  shewing  that  in  a  ne\Y  country, 
under  new  conditions,  the  Courts  have  seen  fit  to  depart 
from  the  common  law  rules  and  to  establish  a  new  doctrine. 

lindley,  in  considering  the  law  of  fche  tin  bounders  of 
Cornwall,  says  that  "  the  custom  was  founded  upon  industrial 
necessity,"  and  in  his  argument  through  his  work  he  relies 
upon  this  doctrine  of  industrial  necessity  for  the  modification 
made  in  the  law  by  the  decisions  of  the  Pacific  States,  and 
would  infer,  T  take  it  from  the  argument  which  he  adduces, 
that  the  doctrine  laid  down  by  McSweeney  as  applicable  to 
English  mines  is  not  applicable  here.  McSweeney  lays  down 
the  doctrine  that  "a  riparian  owner  may  use  the  stream  to 
a  reasonable  degroo  and  obstruct  or  divert  reasonable  quan- 


McLAHES   V.   J-iA'iS'fc'.V.  21J 

titles ;  may  wash  up  his  minerals  by  use  of  it ;  alter  its  qual- 
ity in  a  reasonable  degree ;  but  he  may  not  sensibly  diminish 
the  body  of  a  stream,  nor  may  he  sensibly  alter  its  quality." 
In  the  Minnesota  case  of  Bed  River  Holler  Mills  v.  Wright, 
30  Minn.  249,  it  was  held  that  '"  in  determining  what  was 
reasonable  use,  regard  must  be  had  to  the  subject-matter  of 
the  use,  the  occasion,  the  manner  of  its  application,  the  ob- 
ject, extent,  necessity,  and  duration  of  Uie  use,  the  nature 
and  size  of  the  stream,  the  kind  of  business  to  which  it  is 
subservient,  the  importance  and  necessity  of  the  use  claimed 
by  one  party,  and  the  extent  of  the  injury  to  the  other  party, 
the  state  of  improvement  of  the  country  in  regard  to  mills 
an('  machinery,  and  the  use  of  water  as  a  propelling  power, 
the  general  and  established  usages  of  the  country  in  similar 
cases,  and  all  the  other  and  ever  varying  circumstances  of 
each  particular  case  bearing  on  the  question  of  the  fitness 
and  propriety  of  the  use  of  the  water  under  consideration.' 
Lindley  finally  concludes  that  the  common  law  rule  has  not 
been  recognized  or  applied  in  the  Pacific  States  and  Terri- 
tories, and  he  says :  "  This  departure  from  the  English  doc- 
trine had  its  origin  in  the  same  necessities  which  compelled 
the  tin  bounders  of  Cornwall  in  the  early  periods  of  British 
historv',  or  probably  in  a  pre-historic  period,  to  utilize  the 
waters  of  the  running  streams  for  tlie  purpose  of  mining  and 
washing  their  ores." 

"The  peaceful  invasion  of  California  upon  the  discov- 
ery of  gold  and  the  inauguration  of  placer  mining  may  not  be 
likened  to  the  Roman  occupation  of  Britain  and  the  incep- 
tion of  tin  streaming  in  Cornwall,  but  there  are  marked 
analo^es.  The  economic  necessities  of  both  were  the  same. 
In  both  countries  a  custom  originated  in  these  necessities. 
Both  countries  were  new  in  an  industrial  sense.  There  were 
no  fertile  fields  to  injure,  no  cultivated  farms  and  orchards 
to  be  destroyed,  and  no  navigation  of  inland  waters  to  be 
obstructed.'^ 

An  important  case  in  this  connection  is  Suffolk  Gold 
Mining  Co.  v.  San  Miguel  Mining  Co.,  1  Cal.  App.,  48  Pac. 
R.  828.  In  this  case  the  defendants  operated  the  stream 
above  the  plaintiffs,  diverting  water  to  a  stamp  mill,  by  which 
they  pulverized  the  quartz  and  pulp  and  discharged  it  in  the 
form   oT  tailings.     The  San    Miguel   company  subsequently 
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used  the  water,  piping  and  pumping  it  by  means  of  a  Pel- 
ten  wheel.  It  was  found  that  the  presence  in  suspension  in 
the  water  of  the  tailings  of  pulp,  sand,  ai>d  grit,  from  the 
mills  above,  had  the  eflfeet  of  wearing  away  the  nozzle  and 
iron  buckets  in  the  plaintiffs*  water  wheel  and  causing  injury 
to  the  pipe  line.  An  injunction  was  applied  for.  There 
was  no  pretence  that  the  defendant  company  was  conducting 
its  operations  either  maliciously  or  recklessly,  but  the  Court 
found  that  it  might  with  little  expense  impound  the  tailings 
and  return  the  water  to  the  stream  in  such  a  state  as  not 
to  interfere  with  the  San  Miguel  enterprise,  and  that  it  was 
its  duty  to  do  so.  The  Court  in  this  case  was  very  guarded 
in  its  opinion  and  was  evidently  oppressed  with  the  fear  that 
its  decision  might  be  misconstrued  and  improperly  applied, 
lindley  says  that  it  seemed  to  be  a  resurrection  of  the  phan- 
tom of  riparian  rights  in  a  State  where,  by  a  consistent  line 
of  decisions,  it  had  been  effectually  exorcised. 

Coming  more  directly  to  the  question  of  the  deposit  of 
tailings;  while  the  authorities  in  England  are  directly 
opposed  to  defendants'  contention,  as  well  as  the  authorities 
in  Australia,  the  authorities  of  the  Pacific  coast,  while  not 
following  the  common  law  rule,  do  not  go  to  the  extent,  it 
seems  to  me,  that  the  defendants  would  desire  them  to  go  in 
the  case  before  me.  While  new  doctrines  have  been  estab- 
lished, and  that  of  reasonable  use  has  been  extended  and 
adapted  to  Ihe  varying  necessities  of  the  community,  yet  it 
has  never  been  extended  so  far  as  to  permit  the  owner  of  a 
stream  higher  up  to  deposit  in  unreasonable  quantities  tail- 
ings upon  the  owner  below. 

The  case  of  Esmond  v.  Chew,  5  Morrison's  Mining  Re- 
ports 175,  I  think,  lays  down  the  doctrine  which  ha$  been 
followed  pretty  consistently  by  other  American  authorities. 
In  that  case  the  defendants  deliberately  deposited  their  tail- 
ings upon  the  lower  claim,  claiming  that  it  was  an  indus- 
trial necessity,  that  they  could  not  operate  their  mine  prop- 
erly unless  they  did  so.  The  Court  below  held  that  they 
were  entitled  to  so  deposit,  but  the  Court  above  said :  "  The 
real  question  in  the  case  is  whether  the  defendants,  as  a  mat- 
ter of  strict  legal  right,  are  entitled  to  an  easement  upon 
the  plaintiffs'  claims  for  the  purposes  mentioned  in  the 
answer.  While,  upon  this  question,  we  readily  confess  that 
our  convictions  are  decidedly  adverse  to  the  position  of  the 
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defendants^  we  do  not  see  upon  what  legal  foundation  the 
right  claimed  by  them  can  possibly  rest.  As  a  proposition 
of  law,  the  right  of  one  person  for  his  own  advantage  to  enter 
upon  and  use  the  property  of  another  without  his  consent 
cannot  be  maintained.  The  doctrine  of  necessity  invoked  by 
the  defendants  and  relied  upon  by  the  Court  below  has  no 
application.  Under  certain  circumstances  a  person  may 
have  a  right  of  way  by  necessity  over  the  land  of  another, 
but  the  doctrine  that  one  person  may  have  the  right  by  ne- 
cessity to  go  upon  the  land  of  another  and  erect  thereon 
buildings  or  other  structures,  we  are  by  no  means  prepared 
to  recognize.  The  fact  that  the  land  is  a  mining  claim  can 
make  no  diflference,  for  the  principle  is  the  same,  whatever 
is  the  character  of  the  property.  If  the  acts  of  tlie  defend- 
ants were  authorized  by  any  local  custom  or  regulation,  its 
existence  should  have  been  averred  and  proved.  The  defend- 
ants had  unquestionably  the  right  to  work  their  claims,  but 
the  same  right  belonged  to  the  owners  of  every  other  claim 
on  the  stream.  The  channel  of  the  stream  was  the  natural 
and  necessary  outlet  for  all,  and  no  one  had,  as  against  the 
others,  the  right  to  its  exclusive  use  for  that  purpose.  The 
recognition  of  such  a  right  would  be  in  violation  of  every 
principle  of  legal  justice.  The  true  rule  is  that  each  person 
mining  in  the  same  stream  is  entitled  to  use,  in  a  proper  and 
reasonable  manner,  both  the  channel  of  the  stream  and  the 
water  flowing  therein,  and  where,  through  the  situation  of 
different  claims,  the  working  of  some  will  necessarily  result 
in  injury  to  others,  if  the  injury  be  the  natural  and  necessary 
consequence  of  the  exercise  of  this  right,  it  will  be  damnum 
absque  injuria,  and  will  furnish  no  cause  of  action  to  the 
party  injured.  The  reasonableness  of  the  use  is  a  question 
for  a  jury,  to  be  determined  by  them  upon  the  circum- 
stances and  facts  in  each  particular  case."' 

Barringer  and  Adams,  in  speaking  of  the  pollution  of 
streams,  cite  some  authorities,  and  in  that  connection  say: 
"  No  action  will  lie  for  such  pollution  of  the  stream  as  takes 
place  by  reason  of  mining  upon  its  banks,  provided  there  is 
no  deposit  therein  of  matter  whose  accumulation  upon  the 
land  is  the  result  of  artificial  means.  Water,  although  im- 
pregnated with  other  subslancos  to  render  the  stream  abso- 
lutely unfit  for  domestic,  agricultural,  or  manufacturing 
purposes,  if  its  accumulation  upon  the  land  and  upon  the 
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mine  is  the  result  of  natural  forces,  and  not  of  human  agen- 
cies, may  be  conducted  into  the  streams  which  form  the  nat- 
ural drainage  of  the  land  in  which  the  mine  is  situated. 
.  .  .  A  mine  owner's  right  is  subject  to  the  further 
modification  that  the  damage  which  is  inflicted  upon  others 
must  be  unavoidable  in  the  proper  use  of  the  land.  If  he 
can  prevent  it,  at  an  expense  which  will  not  so  detract  from 
the  purposes  and  benefit  of  mining  as  to  substantially  deprive 
him  of  the  right  to  use  his  own  property,  he  is  bound  to 
do  80." 

The  right  of  the  owner  above  to  deposit  tailings  on  the 
ground  below  was  considered  in  a  great  many  Pacific  coast 
cases:  in  Atkinson  v.  Peterson,  already  cited;  Woodruff  v. 
Xorth  Bloomfield  Gravel  Co.,  18  Fed.  R.  753,  and  in  Hart 
V.  Libert}'  Hill  Co.,  27  Fed.  R.  In  this  latter  case,  speak- 
ing of  the  sufficiency  of  the  dam  built  to  impound  the  debris, 
and  permanently  to  obviate  the  injury  to  the  complainant, 
the  Court  said :  "  In  view  of  the  failure  of  the  dams  hitherto 
made  to  impound  debris  of  this  character,  it  may  well  be 
doubted  whether  any  restraining  dam,  however  constructed, 
across  the  channels  of  the  main  mountain  rivers  of  a  torren- 
tial character,  should  be  accepted  by  the  Courts  as  a  suffi- 
cient protection  to  the  occupants  of  lands  in  the  valleys  be- 
low liable  to  be  injured,  but  if  any  are  to  be  accepted  they 
should  only  be  those  the  ample  sufficiency  of  which  has  been 
established  upon  testimony  of  the  most  unquestionable  and 
satisfactory  character.  Nothing  should  be  left  to  conjec- 
ture, and  it  would  seem  that  such  dams  should  be  constructed 
by  and  under  the  supervision  and  in  accordance  with  the 
ideas  of  the  parties  in  danger  and  liable  to  be  injured,  rather 
than  under  the  supervision  and  according  to  the  view^  of 
those  who  commit  the  trespass  and  perform  the  acts  which 
give  rise  to  the  danger."     .     .     . 

Coming  to  the  case  which  I  have  to  decide,  I  think  the 
whole  question  resolves  itself  into  what  is  reasonable  use, 
and  what  reasonable  precautions  the  owner  of  the  claim  above 
should  take  to  prevent  damage  or  injury  to  the  owner  of  the 
claim  below.  The  quotation  which  I  read  from  Red  River 
Rolling  Mills  v.  Wright  seems  to  me  to  embody  in  concise 
form  many  of  the  points  which  should  be  considered  in 
coming  to  a  conclusion.  T  think  I  must  take  into  account 
that  this  is  a  purely  mining  country,  lately  discovered;  that 
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every  one  is  engaged  in  washing  up  the  alluvial  deposits  in 
the  same  manner,  by  water;  that  the  use  of  water  and  the 
regulation  of  it  is  a  matter  considered  by  the  Crown  in  its 
regulations;  elaborate  rules  have  been  established  for  the 
proper  distribution  of  water;  officers  have  been  appointed  to 
distribute  it;  and  it  is  and  must  be  within  the  intention  of 
every  miner  who  stakes  placer  ground,  that  each  one  upon 
the  same  stream  has  the  same  right  as  himself  to  the  use 
of  the  water  in  a  reasonable  way  to  wash  up  his  ground. 
One  cannot  escape  from  that  conclusion.  It  is  forced  upon 
him  by  the  condition  of  the  country,  the  nature  of  the  indus- 
try; in  fact,  to  put  it  shortly,  by  the  industrial  necessity  of 
the  community.  What  is  a  reasonable  use  of  water  in  this 
country?  No  doubt  the  hydraulic  owner  or  the  miner  on  the 
stream  above  has  the  right  to  wash  up  his  ground.  How 
much  debris  can  he  put  into  the  creek  ?  How  much  precau- 
tion must  he  be  compelled  to  take  to  prevent  the  pollution 
of  the  stream  and  injury  to  the  claim  below?  Following  the 
English,  Australian,  and  even  the  Pacific  coast  cases,  I  am 
convinced  that  these  persons  operating  on  the  streams  above 
lower  owners  should  retain  and  provide  for  retaining  all  the 
debris  except  what  may  be  called  silt  or  impalpable  or 
almost  impalpable  stuff  which  floats  in  suspension  in  the 
water  when  moving  slowly.  We  know  perfectly  well  that 
water  will  carrv  away  anything  if  in  sufTicient  volume  and 
coming  with  sufficient  force.  Knowing  from  the  evidence 
in  this  case  that  water  could  be  almost  filtered,  as  it  is  said- 
by  the  erection  even  of  brush  dams,  and  delivere<l  to  the 
cJcims  below  in  an  almost  pure  state,  T  think  T  may  take 
judicial  note  of  the  fact  that  by  the  establishment  of  a  suf- 
ficient number  of  settling  pools  water  can  be  delivered  per- 
fectly clear  to  the  claims  below.  Should  the  law  compel 
miners  to  so  filter  or  so  settle  the  wafer?  That  is  tlio  ques- 
tion. T  do  not  think,  with  due  consideration  of  all  the  cir- 
cumstances surrounding  this  case  and  surrounding  opera- 
tions in  this  countrv%  any  such  rule  should  be  established.  I 
think,  however,  that  tailings  which '  may  be  described  as 
gravel,  and  even  sand  which  has  a  distinct  grain  and  par- 
ticle perceptible,  should  be  retained ;  but  that  material  which 
floats  easily  in  water  at  a  slow  rate  of  ^peed  cannot  be  re- 
tained by  any  reasonable  dam  which  can  be  constructed.  To 
so  rule  would  be  to  prevent  mining  entirely  in  this  country. 
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As  to  the  right  which  the  owner  above  has  to  the  free 
flow  of  the  stream  below,  and  which  these  defendants  claim, 
for  the  purpose  of  carrying  off  waste,  once  the  water  passes 
him  he  has  no  more  right  in  it  for  the  purposes  which  these 
defendants  claim,  but  if  the  owner  below  by  his  own  acts  con- 
tributes to  the  damage  for  which  he  seeks  recovery,  then  he 
must  suffer  the  consequences  of  his  own  acts.  What  I  mean 
is  this,  that  while  the  owner  above  can  claim  no  right  in  the 
water  after  it  passes  him,  yet  that  the  person  seeking  to  re- 
cover against  him  for  damages  done  by  deposit  will  not  be 
able  to  recover  if  by  his  own  acts  he  causes  such  obstruc- 
tions in  the  stream  below  as  create  the  injury  for  which  he 
seeks  redress.  In  this  case  I  think  that  to  some  extent  at 
least  the' lessening  of  the  flow  of  water  in  Hunker  and  Hester 
creeks  by  throwing  tailings  into  the  creek  and  by  diveri:ing 
Hunker  caused  some  settling  of  silt.  But  I  feel  certain  that, 
even  at  its  best  flow  in  the  ordinary  season  of  the  year,  and 
before  the  diversion  complained  of,  the  waters  of  Hunker 
and  Hester  combined  would  not  have  carried  away  the  greater 
portion  of  the  deposit  upon  59  caused  by  the  defendants.  I 
do  not  think  the  dam  which  they  constructed  was  sufficiently 
well  constructed,  but  I  think  that  one  constructed  on  similar 
lines  and  made  as  many  others  are  made  in  this  country,  as 
appears  by  the  evidence,  would  be  sufficient,  and  plaintiffs  say 
would  satisfy  them  if  properiy  constructed  and  properly 
maintained.     This  one  was  not  so  made  and  maintained. 

As  to  the  measure  of  damages,  no  very  clear  evidence  was 
given  upon  which  I  can  base  an  accurate  estimate,  and  plain- 
tiffs do  not  ask  for  that.  What  they  most  seek  is  to  estab- 
lish a  principle  and  to  prevent  a  recurrence  of  the  injury. 
Some  damage  has  been  done.  If  plaintiffs  seek  to  operate 
this  claim  by  open  cut,  they  have  to  remove  a  large  quantity 
of  gravel — 5,000  cubic  yards  of  tailings.  I  think  part  of 
this  at  least  was  deposited  by  plaintiffs  or  their  agents,  part 
of  it  came  down  from  old  workings  on  Hester,  and  part  from 
the  operations  of  Raycroft  and  Dwyer  in  1905.  How  much 
it  IS  impossible  for  me  to  say.  If  T  allow  for  the  whole  5,000 
it  would  amount  to  over  $1,200,  but  I  think  that  that  would 
bo  unreasonable  in  this  case.  What  I  shall  allow  for  the 
thawing  of  the  ground  and  the  damage  caused  by  water  run- 
ning through  the  thawed  ground  I  cannot  tell. 

These  cases  were  tried  together  by  consent,  the  evidence 
in  one  being  equally  relevant  to  the  other.     The  proportion 
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of  damage  done  by  each  owner  can  never  be  ascertained,  and 
that  others  were  creating  damage  is  no  defence,  as  appears 
by  the  authorities.  I  must  just  take  the  plaintiffs  at  their 
word,  when  they  say  they  do  not  want  excessive  dam- 
ages or  even  actual  ascertained  damages,  which  it  would  be 
impossible  for  any  one  to  ascertain,  no  matter  how  long  this 
ease  lasted  or  what  account  would  be  taken.  I  think  if  I 
allow  for  the  removal  of  one-half  of  this  stuff  I  am  allow- 
ing enough  in  this  case,  and  therefore  the  verdict  will  be  for 
$250  damages  in  each  case  against  each  of  the  several  de- 
fendants and  costs,  and  a  perpetual  injunction. 


TUKOH  TEBRITOBT. 

Craig,  J.  January  31st,  1906. 

CHAMBERS. 

CARBONNEAU  v.  LETOURXEAU. 

Foreign  Commission — Application  for — Expense — Cohreni- 
ence — Fraud — Terms — Amendment  of  Issue — Name  of 
Company  Claimants — " Limited" 

Application  by  claimants,  first,  to  amend  an  issiu»  as 
settled,  and,  second,  for  an  order  for  a  commission  to  examine 
6  witnesses  in  England. 

J.  B.  PattuUo,  for  claimants. 

A.  Noel,  for  defendants  (judgment  creditors). 

Craig,  J. : — The  defendants  by  originating  summons  ap- 
plied to  have  a  transfer  by  plaintiff  Belinda  A.  Carbonneau 
(judgment  debtor)  to  the  Klondike  Gold  Venture  Co.  set 
aside  as  in  fraud  of  creditors,  and  the  matter  came  before 
Mr.  Justice  Macaulay,  who  gave  his  judgment  (2  W.  L.  R. 
493)  directing  that  an  issue  be  tried,  and  settled  the  issue. 
In  his  judgment  he  went  somewhat  into  the  facts,  and  ex- 
pressed some  suspicion  as  to  the  bona  lides  of  the  transao- 
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tion,  concluding,  however,  that,  in  spite  of  the  suspicion, 
there  was  not  sufficient  evidence  of  fraud  to  entitle  him  to 
set  aside  the  conveyance,  but  that  an  issue  be  directed,  as 
mentioned. 

I  shall  have  to  give  a  short  summary  of  the  facts  for  a 
better  understanding  of  the  judgment.  Plaintiffs  sued  de- 
fendants in  this  Court  on  a  mortgage  and  an  account,  and 
obtained  a  judgment,  which  judgment  was  afterwards  re- 
versed by  the  Court  en  banc  and  by  the  Supreme  Court  of 
Canada.  Pending  the  final  judgment  of  the  Supreme  Court, 
the  money  in  Court — the  proceeds  of  the  property  in  ques- 
tion in  the  suit — was  taken  out  of  Court  by  plaintiffs.  The 
judgment  of  the  Supreme  Court  was  for  some  time  in  doubt, 
and  a  motion  was  made  here  to  set  aside  the  execution  issued 
by  the  judgment  creditors,  the  defendants ;  but  upon  a  refer- 
ence of  the  Supreme  Court  judgment  back  to  themselves  for 
interpretation,  they  decided  that  the  costs  which  were  in 
doubt  should  be  a  personal  charge  against  plaintiffs,  the  judg- 
ment debtors.  The  plaintiff  Belinda  A.  Carbonneau  says 
that,  after  the  judgment  of  the  Supreme  Court  was  given, 
she  transferred  the  property  in  question  to  the  Klondike 
Gold  Venture  Company,  Limited;  that  she  had  no  idea  of 
any  debt  which  she  was  attempting  to  avoid  or  defeat  by  that 
transfer,  because  the  information  which  she  had  from  her 
counsel — Mr.  Aylesworth — ^as  to  the  result  of  the  appeal  to 
the  Supreme  Court,  was  that  she  was  not  liable  for  costs, 
and  therefore  she  could  have  had  no  intention  at  that  time 
of  defeating  any  creditor.  Her  story  is  that  the  transfer 
was  arranged  between  her  and  an  agent  of  the  parties  con- 
cerned and  her  husband  in  New  York,  some  time  in  June; 
but  when  the  deed  of  partnership  of  the  company  which  was 
to  take  over  the  property  is  produced,  we  find  that  it  is  dated 
16th  April,  and  the  consideration  expressed  in  it  to  be  paid 
Belinda  Carbonneau  for  her  properties  is  greater  than  the 
consideration  which  she  says  was  to  obtain  when  negotiating 
with  the  agent  in  New  York  in  June.  The  only  element  of 
suspicion  in  the  case  is  that  Belinda  A.  Carbonneau  speaks 
of  the  transaction  as  having  originated  in  New  York  in  June, 
whereas  in  April,  long  before,  according  to  the  document 
produced,  something  was  done  in  regard  to  this  transaction. 
She  was  examined  for  discovery,  and  gave  June  as  the  date, 
but  apparently  her  attention  was  not  directed  to  the  fact  that 


VAKBONm\EAU  v.  LErolRSEAl,  221 

the  deed  of  partnership  between  the  grantees  of  the  property 
bore  date  in  April.  1  presume  that  the  deed  of  partnership 
was  not  then  in  the  hands  of  her  solicitor,  and  the  date  of 
April  never  seems  to  have  been  brought  up  for  discussion; 
so  that  no  explanation  is  gfven  of  this  discrepancy. 

Prior  to  this  motion  and  to  the  originating  summons, 
Mr.  Justice  Macaulay,  upon  the  material  submitted  to  him, 
altered  the  transfer  to  the  company  by  striking  out  the  word 
"  limited,^'  because  the  deed  of  partnership  forming  the  com- 
pany does  not  contain  the  word  "  limited."  It  is  a  partner- 
ship limited  as  to  themselves,  but  not  a  limited  company 
within  the  meaning  of  our  Act.  The  transfer,  however,  had 
been  made  out  in  that  form,  adding  the  word  "limited." 
This,  it  seemfi,  was  a  mistake,  or  it  is  so  contended,  and  the 
word  "  limited  "  was  stricken  from  the  transfer.  The  trans- 
fer has  not  been  recorded  in  the  land  office  here,  because  Mr. 
Pattullo  in  his  affidavit  says  he  has  not  been  able  to  obtain 
certificate  of  title,  but  the  order  of  Mr.  Justice  'Macaulay 
remains  in  force.  Now  Mr.  Pattullo  a-sk?!  to  have  the  issue 
amended  by  striking  out  the  word  "  limited  "  in  the  proceed- 
ings to  conform  with  the  order  of  Mr.  Justice  Macaulay 
amending  the  transfer.  When  I  asked  counsel  why  this 
matter  was  not  settled  before  the  Judge  who  settled  the  issue, 
they  differed  in  their  views  and  in  their  statements  of  what 
occurred.  Mr.  Pattullo  argued  that  Mr.  Justice  Macaulay 
had  not  considered  that  matter  fully,  but  left  it  to  me  to  be 
disposed  of  on  this  motion  for  commission;  Mr.  Noel  saying 
that  Mr.  Justice  Macaulay  had  fully  considered  it.  Mr. 
Justice  Macaulay  tells  me  that  he  has  no  clear  recollection 
of  what  did  occur  wiibh  regard  to  that  particular  matter,  but 
he  thinks  it  was  left  unsettled,  ^Mr.  Pattullo  saying  that  he 
would  apply  for  an  amendment.  I  cannot  see  what  difference 
it  can  make  in  the  final  determination  of  the  issue  whether 
the  word  "  limited  "  is  stricken  from  the  issue  or  not.  There 
is  only  the  one  transfer,  and  the  one  transaction,  and  the  one 
set  of  people  who  are  named  individually  in  the  deed  of  part- 
nership and  the  transfer.  However,  so  that  there  may  be 
no  doubt  as  to  what  is  meant  and  as  to  what  the  issue  is  in- 
tended to  settle,  I  will  allow  an  amendment  by  adding  to 
the  present  title  the  words  "  The  Klondike  Gold  Venture 
Company;"  that  is,  the  title  so  far  as  these  third  parties  are 
concerned  will  be  "The  Klondike  Gold  Venture  Company. 
Limited  "  or  "  The  Klondike  Gold  Venture  Company." 
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Upon  the  motion  for  commission  it  was  argued  that, 
fraud  being  suggested,  and  this  being  a  peculiar  case,  the 
witnesses  should  be  compelled  to  attend  personally.  The 
material  used  on  the  application  on  behalf  of  the  applicants 
is  the  affidavit  of  Mr.  Pattullo,  the  solicitor,  who  swears  that 
the  issue  was  directed  on  5th  January.  It  is  also  in  evidence 
that  he  was  directed  by  the  Judge  to  make  his  application 
for  a  commission  immediately.  He  produces  a  transfer  to 
the  Klondike  Gold  Venture  Company  of  10th  July,  1905. 
His  affidavit  states  that  the  issue  is  to  try  whether  a  certain 
transfer  by  Belinda  A.  Carbonneau  to  the  said  company 
should  not  be  set  aside  as  fraudulent;  that  Boye  Christopher 
Bo3^esen,  of  London,  Charles  Fouteyn,  Alfred  John  Schnei- 
dan,  Henry  Ernest  Wilkinson,  and  Charles  E.  Carbonneau, 
are  necessary  and  material  witnesses.  He  also  stated  that 
he  intended  to  examine,  or  would  make  a  further  application 
on  the  same  material  to  include,Walter  Zimmerman,  a  witness 
to  the  transfer  and  deed  of  partnership;  that  these  parties 
who  were  named  in  the  deed  of  partnership  have  transferred 
the  property  to  the  Canadian  Gold  Mining  Concession  Com- 
pany, Limited,  for  value,  and  have  no  longer  any  interest  in 
the  property ;  and  that  it  will  be  impossible  to  obtain  the  at- 
tendance of  any  of  the  said  witnesses  at  the  trial ;  that  Charles 
E.  Carbonneau  has  now  no  property  in  the  Yukon;  that  the 
cost  of  a  commission  in  England  will  be  about  $250,  whereas 
the  cost  of  bringing  these  witnesses  to  the  Yukon  would  be 
$6,000;  that  the  defendant  Letoumeau  is  no  longer  resident 
in  the  Yukon  Territory,  but  is  in  Alaska,  and  that  the  de- 
fendant Bemier  is  a  person  of  no  responsibility  financially. 
Mr.  Xoel,  on  behalf  of  the  attacking  parties,  says  that  in  a 
case  such  as  this,  where  fraud  is  suggested,  the  witnesses 
should  attend  in  person.  That  would  be  a  very  strong  argu- 
ment if  the  expense  of  bringing  the  witnesses  here  was  not 
so  extraordinary.  Mr.  PattuUo  states  that  the  main  prop- 
erty in  question — the  Fairview  hotel — would  not  sell  for  the 
witness  fees.  We  have  the  additional  fact  that  the  defen- 
dants Letoumeau  and  Bernier  are  worthless. 

In  dealing  with  this  matter  of  commission  I  might  refei 
to  my  own  former  judgment  in  Steams  v.  Kimmell,  1  W.  L. 
R.  390,  given  in  May,  1905,  where  I  considered  the  matter 
very  fully,  and  in  addition  to  the  cases  there  cited,  may  refer 
to  some  cited  to  me  on  this  motion;  first,  Langen  v.  Tate, 
24  Ch.  D.  522,  cited  by  Mr.  Noel,  but  this  case,  when  one 
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reads  the  judgment  of  the  Court  above,  is  entirely  against 
him.  They  distinguish  this  case  from  Berdan  v.  Greenwood, 
20  Ch.  D.  764n.,  where  the  refusal  to  grant  the  commission 
turned  on  the  fact  that  the  plaintiff  was  keeping  out  of  the 
way.  But  upon  the  general  principles  of  granting  a  com- 
mission such  as  this  Cotton,  L. J.,  said :  ^^  It  is  important 
that  the  witnesses  should  be  examined  and  cross-examined 
in  Court,  but  that  is  most  important  in  every  case,  and  I 
can  hardly  see  that  it  is  more  important  in  this  case  than  in 
many  others/'  Further  he  said :  **  We  have  to  decide  what 
the  justice  of  the  case  requires  as  regards  the  examination 
of  the  witnesses."  Mr.  Justice  Chitty,  in  the  Court  below, 
took  the  ground  that  in  every  case  of  disputed  facts  it  is  of 
the  highest  importance  that  the  witnesses  should  appear  be- 
fore the  Court  and  be  heard.  This  is  so  a  fortiori  where  a 
plaintiff  claims  to  rectify  a  deed.  For  any  Judge  or  jury 
to  decide  such  a  question  fairly  it  is  absolutely  necessary  that 
the  witnesses  on  whose  testimony  this  alleged  intention  de- 
pends should  appear  in  person."  And  Cotton,  L.  J.,  in  revers- 
ing Mr.  Justice  Chitty,  said:  "  If  the  ground  taken  by  Mr. 
Justice  Chitty  were  the  sole  ground  of  objection  to  a  com- 
mission, that,  in  our  opinion,  would  be  an  insufficient  objec- 
tion, and  the  plaintiff  would  be  entitled,  subject  to  the  terms 
under  which  we  should  put  him,  to  have  a  commission  to 
take  the  evidence  in  the  United  States.'' 

There  is  also  the  case  of  Lawson  v.  Vacuum  Brake  Co., 
27  Ch.  D.  137,  which  I  cited  in  my  former  judgment  of 
Stearns  v..Kimmell;  Ehrmann  v.  Ehrmann,  [1896]  2  Ch., 
and  Cranstoun  v.  Bird,  5  B.  C.  R.  140,  where  the  ques- 
tion of  expense  and  inconvenience  was  considered  as  a 
reason  for  granting  a  commission;  also  Thompson  v.  Hen- 
derson, 9  B.  C.  R.  641.  There,  although  the  facts  were  not 
clearly  deposed  to  in  the  material,  there  were  certain  facts 
deposed  to  upon  which  the  Judge  could  infer  with  certainty 
certain  other  facts,  and  the  question  of  expense  entered 
largely  into  his  consideration. 

In  the  case  before  me  the  expense  of  bringing  witnesses 
from  London  to  the  Yukon  Territory  is  so  enormous  that  it 
must  weigh  verj'  largely.  Mr.  Xoel  contends  that  bogus  wit- 
nesses might  be  set  up  in  London,  who  would  swear  to  any- 
thing. I  do  not  see  how  he  would  be  any  hotter  off  in  the 
Yukon.     It  would  be  as  easy  to  send  out  bogus  witnesses 
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from  London  here  as  to  pick  them  up  in  London  and  ex- 
amine them  there.  The  evidence,  1  would  infer,  would  not 
be  very  long.  It  will  be  confined,  admittedly,  to  the  ques- 
tion of  whether  the  document  of  partnership  was  antedated 
80  as  to  defeat  these  creditors,  and  to  give  the  impression  of 
a  transaction  closed  before  the  determination  of  the  suit 
upon  which  this  execution  was  issued,  and  whether  the  Klon- 
dike Gold  Venture  Company  conspired  with  Belinda  A.  Car- 
bonneau  and  her  husband  to  defeat  this  execution  by  so  ante- 
dating, and  whether  the  transfer  made  or  the  intended  trans- 
fer anticipated  by  the  partnership  deed  was  bona  fide  and 
for  value.  It  would  seem  to  me  to  be  ridiculous  to  bring 
6  men  to  the  Yukon  Territory  at  such  an  enormous  expense 
to  testify  upon  that. 

The  order  will  go  for  a  commission,  but  before  it  issues 
here  there  must  be  'full  discovery  mad'3  of  all  documents 
necessary  or  useful  to  the  plaintiffs  in  instructing  coimsel 
for  the  examination  of  witnesess  in  London.  There  must 
be,  as  well,  production  by  the  witnesses  in  London  or  by  the 
solicitors  for  the  parties  of  all  letters  and  correspondence  be- 
tween Belinda  Carbonneau  and  her  husband,  and  between 
her  and  the  Venture  Company  or  the  members  of  it  individu- 
ally, or  between  Carbonneau  and  that  company  and  the  mem- 
bers of  It  individually,  2  weeks  before  the  examination  takes 
place,  and  the  plaintiffs  may  on  the  same  commission  ex- 
amine any  witnesses  they  see  fit  in  London  as  to  the  standing 
of  the  parties  examined  by  the  defendants,  or  upon  any 
other  matters  relating  to  the  issue,  without  any  fresh  com- 
mission being  issued,  simply  naming  the  said  witnesses  by 
written  notice  given  to  the  solicitor  for  the  defendants  10 
days  before  the  examination  takes  place,  and  all  the  said 
evidence  will  be  returned  with  the  commission  as  part  of  it. 

The  costs  of  this  motion  will  be  costs  in  the  cause. 
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MANITOBA. 

February  10th,  1906. 
full  court. 
Re  B.  estate. 

Surrogate  Court — Removal  of  Cause  into  High  Court — No- 
tice to  Parties  Concerned— Appeal  from  Order  Removing 
Cause — Costs. 

J.  B.,  for  many  years  prior  to  his  death,  intestate,  had 
liyed  with  M.  B.  as  his  wife.  They  had  two  children,  only 
one  of  whom  survived  him.  Letters  of  administration  to  his 
estate  were  granted  to  M.  B.  by  the  Surrogate  Court. 

Afterwards  I.  B.,  claiming  as  a  sister  of  the  intestate, 
petitioned  the  Surrogate  Court  to  have  the  letters  of  admin- 
istration revoked,  on  the  alleged  ground  that  M.  B.  was  not 
the  intestate^s  lawful  widow. 

Proceedings  were  taken  by  which  M.  B.  was  ordered  to 
deposit  with  the  Registrar  of  the  Surrogate  Court  the  letters 
of  administration.  She  complied  with  the  order.  She  did 
not  file  any  declaration  or  pleading  of  any  kind,  and  ob- 
jected to  the  power  of  the  Surrogat^i  Judge  to  order  her  ex- 
amination touching  matters  referred  to  in  the  citation  and 
in  affidavits  filed  by  her. 

I.  B.  then  applied,  under  sec.  63  of  the  Surrogate  Courts 
Act,  to  have  the  proceedings  removed  into  the  Court  of  King's 
Bench. 

VOL.  III.  W.L.R.  NO.  3 — 16 
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Notice  of  the  application  was  given  to  the  administratrix, 
but  not  to  the  son. 

DuBUC,  C.J.,  granted  the  order. 

M.  B.  appealed  from  his  decision. 

•  When  the  appeal  was  reached  on  the  list  the  official  guar- 
dian, on  the  son's  behalf,  asked  and  was  granted  leave  to 
intervene  as  an  appellant. 

A.  Haggart,  K.C.,  for  M.  B. 

H.  J.  Macdonald,  K.C.,  for  infant. 

W.  R.  Unlock,  K.C,  and  F.  H.  Phippen,  for  I.  B. 

The  judgment  of  the  Court  (Richards^  J.,  Mathers, 
J.),  was  delivered  by 

Richards,  J. : — The  chief  ground  of  the  appeal  was  that 
the  jurisdiction  to  remove  did  not  exist  unless  there  had  been 
previous  service  of  notice  of  the  motion  on  all  parties  con- 
cerned, other  than  the  applicant;  and  the  appellants  relied 
on  the  absence  of  such  notice  to  the  son. 

The  point  was  not  argued  before  the  Chief  Justice.  It  is 
difficult  to  realize  how  the  son  could  have  successfully  op- 
posed the  motion,  if  he  had  been  notified. 

The  statute,  however,  distinctly  says  that  notice  of  the 
motion  "  shall  be  given  to  the  other  parties  concerned,''  that 
is,  to  the  parties  concerned  other  than  the  applicant.  The 
wording  of  the  statute  is  imperative,  and  the  matter  in  ques- 
tion is  the  serious  one  of  the  removal  of  Uie  proceedings  from 
one  tribunal  to  another. 

I  do  not  see  how  it  can  be  successfully  urged  that  a  son 
who,  if  legitimate,  is  entitled  to  two-thirds  of  the  estate 
devolving  on  the  administrator,  is  not  '^  concerned''  in  the 
matter  of  who  is  to  administer  the  estate — especially  when 
the  question,  on  which  the  right  to  administration  is  con- 
tested, is  the  one  on  which  depends  that  son's  own  right  to 
share  in  the  estate. 

if  the  point  relied  on  in  the  appeal  had  been  brought  to 
the  attention  of  the  Chief  Justice,  in  the  argument  before 
him,  I  do  not  tliink  he  would  have  made  the  order. 

It  was  argued  that  there  could  be  no  appeal  from  the 
order  in  question,  and  Doll  v.  Howard,  11  Man.  L.  R.  21, 
was  relied  on  to  support  that  contention.     In  that  case  the 
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action  was  transferred  Irom  the  County  Court  to  the  Queen's 
Bench  by  order  of  the  Judge  of  the  County  Court.  Killam, 
J.,  hehl  that  under  sec.  86  of  the  Queen's  Bench  Act,  1895, 
the  action  betaiue  a  cause  in  the  Queen's  Bench  when  the 
pajKTs  were  filed  with  the  prothonotary,  pursuant  to  that 
ordcM-.  He  held  that  there  was,  therefore,  no  cause  remain- 
ing in  the  County  Court  in  respect  of  which  an  appeal  could 
be  had. 

Here,  however,  the  order  transferring  to  the  King's  Bench 
is  made  by  a  Judge  of  the  Court  of  King's  Bench. 

Section  58  of  the  King's  Bench  Act  says  that,  except  as 
provided  in  the  57th  section  (which  does  not  aflfect  this 
case),  "every  .  .  .  order  .  .  .  made  ...  by  a  Judge  of  the 
Court  may  l)e  set  aside,  varied,  amended,  or  discharged  on 
appeal,  upon  notice,  by  the  Court  in  banc."  The  wording 
ot*  aec,  58  is  very  wide,  and  appears  to  me  to  cover  a  case  like 
the  present. 

1  would  allow  the  appeal,  with  costs  to  be  paid  by  the 
applicant,  1.  B.,  to  the  otticial  guardian. 

1  would  allow  no  costs  to  the  administratrix,  because  the 
point  on  which  the  appeal  has  turned  was  not  argued  on  the 
motion  to  remove  the  proceedings , to  this  Court. 


MANITOBA. 

March  3rd,  1906. 
full  court. 

YUIHT  NATIONAL  BANK  OF  MINNEAPOLIS  v. 
McLEAN. 

Promissory  Notei.: — Signatures  Procured  by  I?epresentation 
that  Another  would  be  Obtained — Failure  to  Obtain — 
Absence  of  Repudiation — Adoption — Waiver — Considera- 
tion— Indorsee — Holder  in  Due  Course  for  Value  with- 
out Notice, 

Appeal  by  defendants  from  decision  of  Dubuc,  C.J.,  1 
W.  L.  R.  538. 

J.  H.  Mtmson,  K.C.,  and  E.  F.  Haflner,  for  defendants. 

C.  P.  Wilson  and  J.  F.  Fisher,  for  plaintiffs. 
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The  judgment  of  the  Court  (Richards,  Perdue, 
Mathers,  J  J.),  was  delivered  by 

Mathers,  J. : — We  are  all  agreed  that  this  appeal  should 
be  dismissed.  Within  a  very  short  time  after  the  note  in 
question  had  been  signed  by  defendants  it  was  known  to 
them  that  Lee  would  not  sign  it.  They  did  not  then  ask  for 
a -return  of  the  note,  or  do  anything  to  indicate  that  they 
did  not  intend  to  be  bound  by  it.  On  the  contrary,  they 
acted  from  that  time  as  though  the  syndicate  were  composed 
of  the  13  who  had  signed  the  note  alone,  and  in  the  business 
of  the  syndicate  Lee  was  ignored.  The  note  was  signed  in 
the  autumn,  and  in  the  following  spring,  several  months 
after  it  was  well  known  that  I^ee  had  refused  to  become  a 
party  to  it,  the  13  held  a  meeting,  to  which  Lee  was  not  in- 
vited, and  made  arrangements  to  use  the  horse  during  the 
ensuing  sea^^on.  1'lie  horse  was  used  during  the  then  ensu- 
ing season  and  a  ]X)rtion  of  the  next  season.  The  earnings 
of  the  horse  were  collected  and  retained  by  the  13  alone. 

After  having  been  retained  and  used  by  the  defendants 
for  about  a  year  and  a  half  the  horse  died,  and  then,  for 
the  first  time,  the  claim  is  made  by  defendants  that  they  are 
,not  bound  by  their  signatures  to  the  note  because  I^ee  did 
not  also  sign  it.  Whatever  the  rights  of  defendants  may 
have  been  to  have  had  the  transaction  set  aside  or  declared 
void,  because  of  misrepresentation,  fraud,  or  otherwise,  when 
they  discovered  that  Lt»e  would  not  become  a  party  to  the 
note,  I  think  by  their  course  of  conduct  they  plainly  adopteti 
the  transaction  as  their  own,  and  waived  any  defence  that 
might  hav(j  been  then  open  to  them.  Their  course  of  dealing 
is  inconsistent  with  any  other  conclusion. 

A  party  induced  by  fraud  or  misrepresentation  to  enter 
into  a  contract  may,  as  soon  as  the  fraud  or  misrepresenta- 
tion is  discovered,  elect  either  to  rescind  it,  or  to  carry  it 
out.  Having  once  elected  to  carry  the  contract  out,  his  right 
of  rescission  is  gone.  The  retention  by  defendants  of  the 
Jiorse  and  using  him  as  their  own,  constituted  an  irrevocable 
election  to  be  bound  by  the  contract. 

This  being  our  view,  it  is  unnecessary  to  consider  the 
other  questions  raised  on  the  argument. 

The  appeal  should  be  dismissed  with  costs. 
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KANITOBA. 


March  3rd,  1906. 


FULL  COURT. 

HUNTEK,  COOPER,  &  CO.  v.  BUNNELL. 

Principal  and  Agent — Agent's  Commission  on  Sale  of  Land 
— Introduction  of  Prospective  Purchaser  —  Subsequent 
Sale — Revocation — Ageruy — Dealings  with  another  Agent 
— Scheme  to  Deprive  Agent  of  CommUsion. 

Appeal  by  plaintiffs  from  judgment  of  Perdle,  J.,  dis- 
missing action  for  commission  on  the  sale  of  the  Clarendon 
hotel,  Winnipeg,  which  was  sold  by  its  owner,  C.  F.  Bunnell, 
the  defendant,  to  C.  Y.  Gregory. 

G.  D.  Minty,  for  plaintiffs. 

W.  F.  Hull,  for  defendant. 

The  judgment  of  the  Court  (Driirc,  C.J.,  Richards, 
J.,  Mathers,  J.),  was  delivered  by 

DuBUc,  C.J.: — It  is  contemled  on  behalf  of  the  plain- 
tiffs: (1)  that  it  was  W.  A.  Anderson,  a  member  of  the 
plaintiffs'  firm,  who  introduced  Gregory  as  a  prospective  pur- 
chaser, and  that,  as  the  property  was  ultimately  sold  to 
Gregory,  they  should  bo  held  entitled  to  the  commission; 
(2)  that  the  withdrawal  of  the  property  from  the  hands  of 
plaintiffs  by  defendant,  and  his  subsecjuent  dealing  with  \V. 
M.  Fisher,  were  liierely  a  contrivance  to  de])rivo  plaintiffs 
of  their  commission. 

It  is  true  that.  Anderson  was  the  first  to  speak  to  Gregory 
about  the  purchase  of  the  hotel.  Gregory'  undoubtedly 
manifested  an  intention,  or  at  least  a  desire,  to  acquire  the 
property;  but  he  did  not  shew  himself,  at  the  time,  ready, 
willing,  and  able  to  make  the  purchase.  On  the  contrary,  he 
repeatedly  said  to  Anderson  that  he  was  not  in  a  position  to 
do  it;  that  it  was  too  much  money  for  him  to  put  up,  as  the 
stated  price  was  $150,000;  that  it  was  too  big  a  proposition. 
If  an  agent  employed  to  find  a  purchaser  finds  a  man  only 
willing  to  purcha.«o  the  property,  or  even  ready  and  willing, 
but  not  able  to  do  so,  that  is  not  sufficient  to  entitle  him  to 
the  commission. 
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The  prospective  purchaser  nnist  be  ready,  willing,  and 
able  to  make  the  purchase  at  the  stated  terms. 

It  is  clearly  shewn  by  the  evidence  and  admitted  by  An- 
derson that,  at  the  time  he  was  negotiating  with  Gregory, 
the  latter  told  him  that  he  was  not  able,  and  therefore  not 
ready,  to  purchase  the  property.  Then,  there  is  the  fact  that 
before  Anderson  had  succeeded  in  making  a  sale,  or  in  en- 
tering into  an  agreement  for  the  sale  of  the  property,  Bunnell 
withdrew  the  property  from  him  and  revoked  his  authority 
to  make  the  sale,  and,  as  admitted  by  Anderson,  the  with- 
drawal took  place  before  he  had  disclosed  the  name  of  his 
intending  purchaser. 

The  defendant  had  then  a  perfect  right  to  withdraw  his 
property  from  the  hands  of  Anderson,  and  to  revoke  his  au- 
thority. Of  course,  if  he  had  done  so  for  the  purpose  and 
with  the  intention  of  depriving  him  of  his  commission,  and  if 
he  had  availed  himself  of  the  information  and  services  re- 
ceived from  Anderson  in  afterwards  selling  to  Gregory,  there 
would  be  ground  for  holding  him  liable  to  Anderson  for  the 
commission,  or  at  least  for  a  portion  of  it.  But  the  evidence 
does  not  shew  that  such  were  the  circumstances  connected 
with  the  transaction. 

That  brings  me  to  the  consideration  of  the  second  point 
raised:  Was  the  sale  to  Gregory  a  mere  contrivance  by 
Bunnell  to  deprive  plaintiffs  of  their  commission?  The  cir- 
cumstances, no  doubt,  appear  suspicious,  and  it  was  natural 
enough  for  plaintiffs,  when  they  brought  their  action,  to  sur- 
mise that  the  dealing  between  Bunnell  and  Gregory,  through 
Fisher,  was  such  a  contrivance.  But  the  Court  does  not 
decide  questions  on  mere  suspicion  or  surmise,  it  must  be 
guided  by  the  evidence,  and  the  evidence  in  this  rase  shews 
a  different  aspect  of  the  transaction. 

As  stated  by  Anderson  himself,  Gregory  was  not  shewn 
at  the  time  of  his  negotiations  with  him,  to  be  able  to  pur- 
chase the  property;  his  authority  from  defendant  was  re- 
voked before  he  had  disclosed  the  name  of  his  prospective 
purchaser.  The  evidence  shows  that  Bunnell,  when  dealing 
with  Fisher,  was  not  more  disposed  to  sell  to  an  unknown 
man  than  he  had  been  when  dealing  with  Anderson.  Fisher 
then  said,  *^  You  will  not  sell  to  an  unknown  purchaser,  will 
you  sell  to  me?*'  He  answered  that  he  would.  Bunnell  says 
that  he  had  an  idea  that  Fisher  was  not  purchasing  for  him- 
self;  hut  he  agreed  to  sell  to  him.     Bunnell  first  signed  an 


HUNTER,  COOPER,  d   CO,  v.  BUNNELL,  231 

agreement  for  sale  to  Fisher  containing  the  terms  of  the 
sale.  That  agreement  was  afterwards  assigned  by  Fisher 
to  Gregory,  who  put  up  the  money.  Bunnell  says  further 
that  when  he  agreed  to  sell  to  Fisher  he  had  no  knowledge 
that  Gregory  was  to  be  the  purchaser,  or  who  the  purchaser 
was ;  he  adds  that  he  knew  nothing  of  Gregory  in  the  matter 
until  he  was  requested  by  Fisher  to  make  the  deed  to  him. 
He  had  stated  on  different  occasions  that  he  would  not  sell 
his  hotel  to  a  man  who  had  no  experience  in  the  hotel  busi- 
ness. He  was,  no  doubt,  influenced  to  convey  the  property 
to  Gregory  by  his  knowledge  that  Gregory,  who  was  the  pro- 
prietor of  the  Queen^s  hotel,  had  such  experience. 

Now,  as  to  the  circumstance  that  Gr^ory  was  financially 
unable  to  purchase  the  hotel  through  Anderson  and  his  sub- 
sequently purchasing  it  through  Fisher,  it  is  easily  explained 
by  the  fact  that  his  friend  George  Soames  came  to  his  assist- 
ance and  financed  the  deal  for  him. 

From  a  man  incapable  by  himself  alone  to  find  the  money, 
he  subsequently  became,  through  the  assistance  of  his  friend, 
able  to  raise  the  required  amount 

Those  are  the  facts  established  by  the  evidence,  and  there 
is  nothing  to  shew  any  element  of  fraud  or  collusion  on  the 
part  of  defendant  in  the  transaction. 

It  was  Anderson^s  misfortune  to  negotiate  with  Gregory 
when  he  was  financially  unable  to  purchase  the  property, 
and  it  was  Fisher^s  good  fortune  to  be  able,  with  tlie  assist- 
ance of  Soames,  to  place  Gregory  in  a  position  to  carry  out 
the  transaction. 

But,  so  far  as  the  evidence  goes,  Bunnell  knew  nothing 
of  these  dealings  by  outside  persons;  when  he  agreed  to  sell 
to  Fisher  and  when  he  signed  the  agreement  for  sale,  he  did 
not  know  that  the  property  was  purchased  for  Gregory;  he 
was  only  made  aware  of  it  when  Fislier  asked  him  subse- 
quently to  make  the  conveyance  direct  to  Gregory.  From  the 
evidence  of  'McKinley,  SoamesV  partner,  it  appears  that 
Bunnell  sold  his  hotel  to  Fisher  for  $145,000;  that  Fisher 
sold  it  to  Gregory  for  $150,000;  that  out  of  the  usual  com- 
mission on  the  $145,000  half  of  it  \vas  paid  to  Suckling  & 
Co.,  as  stipulated  by  Bunnell ;  the  other  half  witli  the  $5,000 
made  by  Fisher  on  the  sale,  was  divided  between  Fisher, 
Soames,  and  McKinley. 

As  Bunnell,  in  all  this,  seems  to  have  sold  his  property 
to  Fisher  and   aftenvards  conveyed  it  to  Gresrory.  without 
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being  influenced  by  the  negotiations  previously  carried,  on 
between  Anderson  and  Gregory ;  as  no  fraud  or  collusion  on 
his  part  has  been  established;  and  as,  on  the  contrary,  he 
appears  to  have  acted  honestly  in  the  transaction:  1  do  not 
see  how  he  can  be  held  liable  for  the  commission  claimed  by 
plaintiirs. 

Several  authorities  have  been  quoted  on  both  sides  lay- 
ing down  the  law  on  the  subject,  and  shewing  some  well 
known  general  principles  ordinarily  followed,  but  the  variety 
of  decisions  shews  that  each  case  is  determined  according 
to  tht'  d liferent  circumstances  peculiar  to  it. 

In  this  case  1  tliink  that  the  learned  trial  Judge  was 
justified  in  entering  judgment  for  defendant,  and  the  appeal 
should  be  dismissed  with  costs. 


MANITOBA. 

Cumberland,  Loc.  J.  March  Ttii,  1906. 

CHAMBERS. 

VANDERLIP  V.  McKAY. 

Discovpry — E.ramimition  of  Defendant — Action  to  Establish 
Partnership — Question  as  to  Profits — Stay  of  Action — 
Agreement — A rhitration  Clause, 

Plaintiff  and  defendant  entered  into  partnership  in  the 
hotel  business  in  tlie  town  of  Carberry,  under  a  partnership 
deed  dated  18th  Septenil)er,  1905,  and  by  the  agreement  the 
})roiils  were  to  belong  to  the  parties  in  equal  shares,  and  all 
matters  of  differenee  iu  relation  to  the  partnership  affairs 
were  to  be  referred  to  arbitration. 

On  13th  December,  1905,  plaintiff  gave  defendant  an 
option  in  writing  to  purchase  all  the  plaintiff's  estate  and 
interest  of  and  in  the  lease,  household  furniture,  goods, 
chattels,  stock-in-trade,  license,  insurance  premiums,  and 
goodwill  of  and  in  the  business  carried  on  at  the  Dufferin 
hotel  in  Carberry,  for  $700,  which  sum  was  to  be  paid  in 
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cash  upott  the  transfer  of  tlie  license  to  defendant,  and  de- 
fendant was  to  assuii\e  all  liabilities.  At  the  time  the  ac- 
tion was  brought  the  licen.se  coimnissioners  had  not  trans- 
ferred tlie  license. 

Defendant  accepted  the  option  and  paid  $200  on  account 
of  the  purchase  price. 

The  action  was  for  an  account  of  the  profits  of  the  busi- 
ness during  the  time  the  parties  were  in  partnership,  and 
for  payment  by  defendant  to  plaintiff  of  any  amount  found 
due. 

Defendant  was  examined  for  discovery,  and  on  his  ex- 
amination refused  to  answer  any  question  relating  to  the 
})artnership  or  the  profits  of  the  partnership,  and  refused  to 
produce  any  of  the  partnership  books  or  papers. 

Plaintiff  moved  before  the  local  Judge  at  Brandon  for 
an  order  striking  out  defendant's  statement  of  defence  for 
refusal  to  make  discovery,  and  defendant  moved  for  a  stay 
of  proceedings  or  for  an  order  referring  the  matters  in  dis- 
pute to  arbitration. 

W.  D.  Card,  for  plaintiff. 

J.  J.  Kilgour,  for  defendant. 

Cumberland,  Loc.  J. : — Defendant  moves  for  a  stay  of 
proceedings  pending  arbitration,  which  he  says  is  provided 
for  in  the  partncrshij)  agreement. 

Plaintiff  asks  for  an  account  of  the  partnership  profits 
from  the  date  of  its  commencement  down  to  the  date  when,  afi 
he  alleges,  defendant  bought  out  his  interest  and  the  partner- 
ship ceased  to  exist,  and  he  also  claims  certain  relief  which 
he  says  he  is  entitled  to  from  defendant  under  the  agreement 
by  which  the  purchase  of  his  interest  wa^  effected. 

Defendant  alleges  that  his  purchase  of  |)laintitr's  inter- 
est included  the  latter' s  share  in  tlie  profits  theretofore 
earned,  and  so  contends  that  plaintiff  is  not  entitled  to  any 
profits,  and  he  further  alleges  that  the  agrec^ment  to  pur- 
chase was  a  conditional  one  and  that  it  has  never  been  con- 
summated. 

The  questions  involved  in  this  condition  of  things  are 
not,  I  think,  covered  by  the  arbitration  clause,  and  they  can 
be  propdrly  determined  only  by  a  court.  The  action  as  to 
these  main  questions,  tlierefore,  cannot  be  stayed. 
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If  there  are  otlier  matters  included  in  plaintiff's  claim 
which  could  and  properly  should  be  left  to  arbitration  under 
the  clause,  they  can  be  dealt  with  by  the  trial  Judge  when 
the  case  comes  on  for  hearing.  That  will  be  quite  as  satis* 
factory  and  economical  a  way  of  disposing  of  such  matters 
as  would  be  an  order  by  me  staying  proceedings  as  to  them, 
even  if  it  were  clear,  which  it  is  not,  that  there  is  relief  being 
asked  to  obtain  which  plaintiff  ought  to  have  recourse  to 
proceedings  under  the  arbitration  clause. 

The  only  part  of  the  relief  claimed  that,  in  my  opinion, 
could  be  dealt  with  imder  the  arbitration  clause  is  the  taking 
of  the  accounts  after  plaintiff  has  proved  that  he  is  entitled 
to  an  account,  and  there  is  no  necessity  for  staying  the 
action  as  to  that  relief,  for  the  accounts  will  not  be  taken  at 
the  hearing  in  any  case. 

1  dismiss  the  motion  for  a  stay ;.  costs  to  plaintiff  in  any 
event. 

As  to  plaintiff's  motion  to  strike  out  the  defence  for  de- 
fendants refusal  to  answer  questions  on  his  examination  for 
discovery,  I  have  come  to  the  conclusion  that,  in  the  main, 
what  plaintiff  asks  for  should  be  granted. 

At  the  close  of  the  argument  the  only  questions  of  any 
importance  about  which  I  had  doubt  were  those  seeking  to 
obtain  information  as  to  the  amoimt  of  the  profits,  plain- 
tiff's right  to  share  in  which  is  asserted  by  him  and  denied 
by  defendant.  My  opinion,  as  I  said,  is  that  where  the  ex- 
istence of  a  partnership  is  denied  by  a  defendant,  or  where, 
as  here,  he  asserts  that  the  right  to  profits  of  an  admitted 
partnership  was  sold  and  transferred  by  plaintiff  to  him, 
defendant  should  not  ordinarily  be  compelled  to  give  dis- 
covery of  the  amount  of  the  profits  until  the  main  question 
of  plaintiff's  right  to  share  in  them  has  been  determined  by 
the  Court,  except  where  the  discovery  would  or  might  reason- 
ably be  expected  to  afford  material  evidence  on  the  main 
question. 

1  find,  however,  that,  even  where  the  discovery  could  not 
be  expected  to  afford  such  evidence,  and  was  not  sought  for 
that  purpose,  the  defendant's  privilege  of  declining  to  answer 
questions  is  not  an  absolute  one.  In  Graham  v.  Temper- 
ance and  General  Life  Assurance  Co..  10  P.  "R.  at  p.  539, 
Mr.  Justice  Street  says:  "Wherever  discovers^  is  sought  in 
aid  of  an  issue  which  must  he  dotoi^mined  at  the  hearing,  the 
plaintiff  is  entitled  to  it  to  help  him  prove  the  issue;  but 
whore  it  is  sou<rht  in  aid  of  somothinjr  which  does  not  form 
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part  of  what  he  must  prove  at  the  hearing,  but  is  merely 
coufieqnential  to  it,  the  right  is  not  absolute  but  discretional 
until  the  plaintiff  ha^  established  his  fundeCmental  right  at 
the  hearing." 

Jn  Parker  v.  Wells,  18  Ch.  1).  at  p.  4?r,  it  is  said  that 
when  answers  are  only  of  use  if  the  plaintiff  gets  a  decree, 
the  Court  has  a  discretion  to  compel  answers  or  not,  when 
to  compel  them  would  be  oppressive.  See  also  a  number  of 
expressions  in  Mr.  Justice  Killam's  judgment  in  Macdonald 
V.  McArthur,  4  Man.  L.  K.  5(). 

it  seems  pretty  clear  therefore  that  1  have  a  discretion 
to  order  the  discovery  in  question,  even  though  it  could  not 
be  made  use  of  at  the  hearing,  but  I  prefer  to  base  my  de- 
termination to  order  it  on  the  opinion  that  it  can  be  so  made 
use  of. 

The  writing  containing  the  terms  of  defendant's  agree- 
ment to  purchase  plaintiff's  interest  in  the  partnership  busi- 
ness is  of  doubtful  meaning.  I  assume  this  because  the  par- 
ties hold  diametrically  opposite  views  as  to  what  its  mean- 
ing is  on  the  question  of  past  profits. 

In  these  circumstances,  may  the  trial  Judge  not  be 
anxious  to  know,  and  will  evidence  not  be  admissible  to  shew 
him,  what  those  past  prolits  amounted  to?  It  seems  un- 
necessary to  discuss  the  distinction  between  latent  and  patent 
ambiguities  referred  to  on  the  argumeni,  for,  even  in  the 
case  of  one  of  the  latter  kind,  the  rule  that  extrinsic  evidence 
is  not  admissible  to  remove  it,  has  its  qualifications. 

Jn  the  Am.  &  Eng.  Encyc.  of  Law,  vol.  2,  p.  291, 
many  authorities  are  given  for  the  statement  that  "while 
direct  evidence  of  intention  is  not  admissible  in  explanation 
of  ambiguous  terras  in  a  writing,  yet  proof  of  collateral 
facts  and  surrounding  circumstances  existing  when  the  in- 
strument was  made  may  be  properly  admitted  in  order  that 
the  Court  may  be  placed  as  nearly  as  possible  in  the  situa- 
tion of  the  contracting  parties,  with  a  view  the  better  to 
adjudge  in  what  sense  the  language  of  the  instrument  was 
intended  to  be  used,  and  to  apply  it  to  the  subject  matter.'' 

The  amount  of  the  profits  in  question  and  the  knowledge 
or  belief  of  the  parties  respecting  the  amount  at  the  time 
they  made  their  bargain  form  part  of  the  collateral  facts  and 
surrounding  circumstances  in  this  case. 

If  it  were  shewn,  for  instance,  that  the  past  profits  of 
the  partnership  amount  to  say  $2,000.  plaintiff^s  share  of 
that  being  of  course  one-half,  would  that  fact  not  assist  the 
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trial  Judge  in  deciding  wliether  or  not  tlie  parties  intended 
tlio>e  prolits  to  pa&s,  along  with  the  furniture,  the  license,  the 
goodwill,  and  the  other  things  mentioned,  for  a  total  con- 
sideration ol  $700? 

If  the  iniorination  sought  on  an  exunination  for  dis- 
covery may  be  of  any  use  in  proving  the  case  at  the  "liearing 
and  not  merely  consequentially,  it  is  sufficient;  it  is  not 
necessary  to  shew  that  it  certainly  will  be  of  use. 

Jn  the  present  case,  there  is  no  question  of  oppression; 
defendant  is  not  asked  to  divulge  anything  tliat  there  should 
be  any  secrecy  about,  no  private  business  is  to  be  gone  into, 
nor  are  the  names  of  third  parties,  the  giving  of  which  could 
injure  defendant,  going  to  be  sought. 

Defendant  must  attend  at  his  own  expense  and  answer 
the  questions  and  produce  any  papers  properly  called  for,  in 
connection  witli  the  answers,  and  also,  of  course,  answer  any 
further  questions  properly  arising  out  of  his  answers  to  the 
main  questions. 

Cost«  of  and  incidental  to  this  motion  and  order  will  be 
costs  to  plaintiff  in  any  event. 


MANITOBA. 

Richards.  J.  March  12th,  1906. 

TRIAL. 

LONDOX   GFARANTEK   AND  ACCIDENT   CO.   v. 
CtEORGE  AXI)  LEXTON. 

Contract — Construction — Lien  on  "Property" — Application 
to  Land — Ejusdem  Generis  Rule. 

Plaintiffs  gave  two  guarantees  for  the  conduct  of  defen- 
dants in  their  business. 

The  defendants  :«eparately  executed  to  the  plaintiffs  agree- 
ments reciting  the  giving  of  tlie  ^arantees.  Those  agree^ 
ments,  referring  to  plaint ilTs  as  '*  the  company,"  authorized 
the  plaintiffs  on  receipt  of  notice  of  claim  by  the  holder  of 
the  guarantees,  "to  take  possession  of  any  money  or  other 
property  which  the  company  may  find  belonging  to  the  un- 
dersigned, whatever  the  same  may  be  or  thought  to  be. 
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The  agreements  continued:  *^  And  in  case  the  company 
sh-all  make  any  payment,  it  shall  liave  the  right  to  sell  such 
goods  or  property  by  auction  or  private  sale  and  take  such 
other  proceedings  as  it  sliall  deem  best  for  recovering  the 
amount  of  the  payment  with  interest  thereon,  and  all  costs, 
charges,  and  expenses  paid  in  or  about  investigating  or  re- 
sisting tlie  claim,  and  of  taking,  ket^ping,  and  selling  such 
property/' 

They  also  contained  the  following:  '*  The  undersigned 
agrees  to  do  and  execute  any  deed  or  writing  that  the  com- 
])any  may  deem  to  be  necessary'  in  onler  to  give  the  company^ 
the  rights  and  powers  herein  expressed  (or  intended)  to  be 
given. '^ 

The  agreements  were  on  printed  forms  prepared  by  plain- 
tiffs. 

The  defendants  made  default,  and  plaintiffs  were  obliged 
to  pay  $3,500  under  their  guarantees. 

They  sought,  in  this  action,  to  recover  that  sum.  .and 
asked  a  declaration  that  they  were  entitled  to  a  lien  for  it 
on  land  owned  by  Lenton  and  on  the  interest  of  George  in 
land  sold  by  him  and  on  which  he  held  a  mortgage  for  part 
of  the  purchase  money. 

A.  E.  Hogkin,  for  plaintiffs. 

A.  Dawson  and  R.  A.  Bonnar,  for  defendants. 

EiCHARDS.  J. : — The  plaintiffs  have  proved  their  right  to 
a  judgment  for  the  payment  of  the  $3,500. 

The  evidence  shews  that  George's  mortgagor  paid  him  off 
in  good  faith,  before  knowing  of  plaintiffs'  claim. 

The  only  question  rem-aining  is  whether  plaintiffs  are 
entitled  to  a  lien  on  Ijcnton's  land. 

It  is  argued  for  plaintiffs  that  the  word  "  property  ''  in 
the  agreements  includes  both  real  and  personal  estate,  and 
that  the  right  to  take  possession  and  the  power  of  sale, 
coupled  with  the  agreement  for  fnrtlier  assurances,  create 
an  equitable  mortgage. 

If  the  agreements  specifically  and  un^»qiii vocally  roferred 
to  real  estate  I  think  that  siich  casos  as  Re  Parkinson,  13 
L.  T.  26,  Craddock  v.  Scottish  Co..  GO  I..  T.  38?,  and  Sir 
Simeon  Stewart/s  case,  mentioned  in  Card  v.  JafTray.  2  Sch. 
&  Lef.  381,  would  be  authorities  foi  lioldinsr  tliat  there  wj.s 
an  equitable  mortgage,  notwithstandinir  that  there  are  no 
words  of  conveyance. 
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On  the  other  hand,  if  the  agreements  contained  any- 
thing consistent  only  with  dealings  with  real  estate,  the 
word  **  property ''  niiglit  be  interpreted  to  cover  real,  as  well 
as  personal,  estate.  But  there  is  nothing  in  them  that  would 
not  reasonably  apply  to  dealings  with  personalty  only. 

Many  cases  were  cited  as  to  interpretation  of  "  property  " 
and  similar  words  in  wills.  They  do  not  seem  to  me  to  be  in 
point  in  this  case.  In  construing  wills  Courts  are  averse  to 
holding  that  there  has  been  a  part  intestacy.  It  is  supposed 
that  testators  departing  this  life  and  having  no  personal  use 
for  their  estates  would  desire  to  dispose  of  their  property  of 
every  kind.  A  very  liberal  construction  has  been  caused  be- 
cause wills  are  frequently,  owing  to  urgent  haste,  prepared 
by  unskilled  men,  and  there  is  no  means  of  rectifying  them 
after  they  become  operative.  All  of  these  considerations 
have  led  to  liberal  interpretations  of  descriptions  of  property 
in  testamentary  instruments.  In  dealing  with  contracts  the 
rules  of  construction  are  not  tfo  wide. 

In  this  case  the  fact  that  the  agreements  are  on  forms 
prepare<l  by  plaintiffs,  is  to  be  considered  in  construing  them. 
It  seems  to  me  that  they  must  be  interpreted  strictly  as 
against  plaintiffs. 

The  form  says  they  may  "  take  possession  of  any  money 
or  other  property  which  the  company  may  find.''  If  the 
words  had  been  "  enter  into  possession  of,''  they  would  be 
sucli  as  are  usualJy  applied  to  real  estate  only.  But  "take 
possession  of"  is  a  phrase  in  ordinary  use  as  to  either  per- 
sonalty or  realty.  The  word  "find,"  though  it  might  apply 
to  land,  is  ordinarily  used  with  reference  to  chattels. 

The  words  "  whatever  the  same  may  be  "  might  be  used 
as  referring  to  property  of  all  kinds.  But  they  might  equally 
i)e  held  to  bo  words  to  shew  that  all  kinds  of  chattel  property 
were  meant.  Wihere  it  refers  to  selling  "such  goods  or  pro- 
perty "  one  would  expect  that  "  lands  "  or  "  real  estate  "  or 
some  equivalent  word  would  follow  "goods  or"  if  the  intent  . 
were  to  include  estate  of  both  kinds.  The  word  "  property  " 
in  its  ordinary  sense  may  include  both  personalty  and  realty. 

But  in  any  particular  case  ^ts  meaning  must  be  gathered 
from  the  whole  of  the  instrument. 

It  is  a  general  term  following  and  coupled  with,  first  *^he 
word  "  money ''  and  then  the  word  "  goods,"  in  this  ease. 

All  the  provisions  of  the  agreement  might  a]>ply  to  cliar- 
t^ls  only.  The  agroeinont  lacks  provisions  which  would  be 
expected  in  an  instrument  dealing  with  realty.     Though  the 
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rule  of  ejusdem  generis  is  one  to  be  applied  cautiously,  and 
that  can  easily  be  carried  too  far,  it  seems  to  me  that  the 
context  of  the  agreements  shews  that  it  is  applicable  in  this 
case.  If  60,  then  the  word  '^property"  as  used  should  not 
be  held  to  cover  realty. 

There  will  be  judgment  in  the  plaintiffs'  favour  for 
$3,500,  with  interest  from  the  date  of  filing  the  statement 
of  claim  and  costs  of  suit,  but  declaring  that  the  plaintiffs 
are  not  entitled  to  the  liens  asked  •for. 


BRITISH  COLVKBIA. 

(VIOTOBIA.) 

March  6th,  1906. 
full  court. 

WEST  KOOTEXAY  POWER  AND  LIGHT  CO.  v.  CITY 
OF  NELSON. 

Water  and  Watercourse.^ — Dnmpincj  Bocks  into  River — /w- 
peding  Flow  of  Water — Rights  of  Lower  Riparian  Pro- 
prietors— Sensible  Injury — Injumtion  —  Application  of 
English  Law — Local  Circumstances — Onus. 

Appeal  by  defendants  from .  judgment  of  Ikying.  J.,  "2 
W.  L.  R  66,  in  favour  of  plaintiffs  in  an  action  for  an  in- 
junction restraining  defendants  from  dumping  rocks  into  the 
Kootenay  river  so  as  to  injure  and  interfere  with  pleintiffs^ 
works. 

The  appeal  was  heard  by  Hunter.  C.J.,  Martin,  J., 
Morrison,  J. 

E.  V.  Bodwell,  K.C.,  and  W.  A.  Macdonald,  K.C.,  for 
defendants. 

A.  H.  MacNeill,  K.C.,  and  R.  S.  Lennie,  for  plaintiffs. 

HrNTER.  C.J. : — The  facts  as  they  appeared  at  the  trial 
are  stated  in  the  judgment  of  the  trial  Judge,  and  there  is 
no  need  to  repeat  them. 

The  appeal  coming  on  to  be  heard,  defendants  applied  for 
leave  to  bring  further  evidence  which  could  not  have  been 
obtained  at  the  trial  owing  to  the  river  ^being  too  high  tn 
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make  it  possible  to  take  any  soundings.  The  in  >.  ).i  was 
granted,  with  the  result  that,  iu  my  opinion,  they  are  now 
entitled  to  judgment. 

The  action  is  for  apprehended  damage  simply,  and  not 
for  actual  damage  proved  to  have  been  done  to  plaintiffs' 
property  by  reason  of  the  operations  of  defendants. 

There  is  no  doubt  that  the  Judge  was  quite  right  in  his 
view  that  the  nature  and  depth  of  the  bottom  of  ihe  river 
between  the  two  falls  waff  an  important  factor  to  be  taken 
into  account  m  coming  to  a  conclusion  as  to  the  possibility 
of  rock  being  delivered  at  plaintiffs'  intake,  or  jamming  the 
river  at  the  first  rapids,  and  so  reducing  the  head  of  the 
upper  falls.  Xo  accurate  evidejice  was  before  him  as  to  the 
depth  of  the  pools  or  the  rapids,  but  the  evidence  taken  since 
the  trial  is  clear  to  the  effect  that  the  upper  pool  opposite  de- 
fendants' works  is  of  sufficient  depth  and  size  to  make  it  im- 
possible, unless  by  a  convulsion  of  nature,  for  any  rock  which 
falls  into  it  by  reason  of  defendants'  projected  operations  to 
reach  plaintiffs'  intake. 

It  is  a  pool,  roughly  speaking,  400  feet  in  diameter  at 
low  water,  and  varies  in  depth  from  10  to  12  feet  to  50  feet 
or  more,  being  deepest  near  the  south  shore,  on  which  side 
defendants'  works  are  being  constructed.  Plaintiffs  are  now 
forced  to  contend  that  angular  pieces  of  rock  which  may  get 
into  this  pool,  either  by  slipping  away  from  the  embank- 
ment, or  by  being  deposited  by  defendants  on  the  shore  of 
the  river,  or  by  being  discharged  into  it  by  blasting,  and 
which,  having  regard  to  the 'quantity  which  defendants  pro- 
pose to  blast,  cannot  by  any  possibility  raise  the  floor  of 
the  pool  more  than  a  foot  or  two,  will  climb  up  out  of  the 
pool  on  to  the  floor  of  the  first  rapids  below,  which  is  not 
more  than  half  the  depth  of  the  pool,  and  will  either  jam 
there  or  go  on  down  and  visit  plaintiffs'  intake.  Before 
the  rock  reaches  the  intake,  however,  it  will  first  of  all  have 
to  go  down  into  a  deeper  and  longer  pool  than  the  upper 
one;  it  will  then  have  to  mount  another  rapids,  the  floor 
of  which  is  about  12  or  15  feet  higher  than  the  bottom  of 
that  pool;  it  will  then  have  to  descend  into  another  pool 
which  is  about  40  feet  deep  in  the  centre  and  about  1,200  or 
1,300  feet  long,  then  strike  aoros<?  the  current  and  go  up 
hill  into  plaintiffs'  intake. 

There  is  no  evidence  to  shew  that  the  rocks  through 
which  the  Kootenay  rolls  are  less  liable  to  the  laws  of  gravi- 
tation than  otlior  rock.-.  ex(^opt  that  of  the  witness  who  talks 
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of  '*  rocks  4  feet  under  water  travelling  down  and  not 
touching  anything,'^  and  therefore  I  must  conclude  that 
there  is  no  appreciable  danger  that  they  will  steeple-chase 
down  the  river  in  the  alarming  manner  suggested  by  plain- 
tiffs. 

As  to  jamming  up  the  rapids  and  so  reducing  the  head, 
it  will  be  time  enough  to  complain  of  that  when  defendants^ 
operations  are  conducted  on  so  gigantic  a  scale  as  to  threaten 
to  raise  the  bottom  of  the  pool  to  the  level  of  the  floor  of 
the  rapids. 

No  doubt,  a  river  like  the  Kootenay  carries,  and  will  in- 
evitably carry,  down  a  large  amount  of  detritus  from  dif- 
ferent sources  during  the  year,  and  especially  at  high  water, 
and  plaintiffs  will  always  have  to  make  provision  against 
it,  but  the  quantity  of  matter  that  will  be  contributed  by 
reason  of  defendants'  operations,  as  explained  to  us,  will  be 
so  minute  in  amount  as  to  make  it  easy  to  apply  the  maxim 
de  minimis. 

I  notice  that  the  case  is  overloaded  with  the  opinions  of 
experts,  but,  in  view  of  the  evidence  which  was  not  before 
the  trial  Judge,  I  am  glad  to  think  they  need  now  have  no 
terrors  for  us,  if  we  but  resort  to  the  knowledge  which  is 
common  to  us  all. 

I  may  say  I  am  not  favourably  impressed  with  the  raisoii 
d'etre  of  this  suit,  and,  having  regard  to  the  fact  that  the 
establishment  of  defendants'  undertaking  means  the  loss  of 
one  of  plaintiffs'  largest  customers,  and  that  plaintiffs  were 
baffled  in  their  attempts,  xmder  colour  of  the  Mineral  Act, 
to  occupy  the  situs  of  defendants'  plant  in  order  to  obtain  a 
monopoly  of  the  power  of  the  river,  this  last  attempt  \o  harass 
defendants  should  not  receive  any  encouragement  from  this 
Court  by  a  strained  application  of  the  rule  laid  down  in 
Bickett  V.  Morris,  L.  R.  1  H.  L.  Sc.  47,  14  L.  T.  X.  S.  835. 
Taking  the  I^ord  Chancellor's  opinion  as  the  ruling  opinion, 
no  doubt  the  Lords  in  that  case  laid  down  the  rule  that  any 
interference  with  the  bed  of  the  stream  may  give  a  cause  of  ac- 
tion to  any  other  riparian  proprietor  who  is  likely  to  be  in- 
jured thereby,  and  that  upon  such  proprietor  complaining  of 
the  interference,  the  onus  is  on  the  other  party  to  shew  that 
there  is  no  real  ground  for  apprehension.  But,  like  all  de- 
cisions which  lay  down  a  general  principle,  the  language  of 
the  Judges  must  be  taken  sub  modo,  and  regard  must  be  had 
to  the  circumstances  of  the  particular  case.     It  is  obvious 
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that  an  erection  which  would  create  a  serious  obstruction  in 
a  creek  like  the  Kilmarnock  (which  the  official  report  says 
was  not  more  than  two  feet  deep  in  that  part  of  its  course 
under  discussion^  and  the  report  in  14  L.  T.  N.  S.  says  was 
&8  feet  wide),  would  not  be  seriously  considered  in  the  case 
of  a  river  like  the  Columbia  or  the  Eraser,  except  under  the 
most  peculiar  conditions.  A  large  boulder,  which  would  be 
lost  in  one  of  the  abysses  of  the  Kootenay,  if  thrown  into 
the*  Kilmarnock  at  the  spot  dealt  with  in  the  decision,  would 
split  up  the  current,  with  every  probability  that  one  or  other 
bank  would  be  eroded  to  the  damage  of  the  riparian  owner. 
It  is  plain,  therefore,  that  care  should  be  taken  in  applying  a 
decision  which  sprang  out  of  litigation  over  a  shallow  creek 
to  a  river  of  the  dimensions  of  the  Kootenay,  and  in  this 
ease  I  think  it  is  clear  that  plaintiffs  cannot  reasonably  ap- 
prehend any  injury  from  the  operations  as  at  present  con- 
ducted by  the  defendants. 

But  Mr.  MacNeill,  relying  on  certain  language  to  be 
found  in  the  speeches  of  Lords  Cranworth  and  Westbury, 
contended  that  Bickett  v.  Morris  in  effect  decided  that  he 
was  only  called  upon  to  shew  that  defendants  had  sensibly  in- 
terfered with  the  bed  of  the  river,  and  that  such  interference 
was  ipso  facto  actionable.  But,  having  regard  to  I^ord  Black- 
Dum's  examination  of  that  case  in  Orr-Ewing  v.  Colquhoun, 
.  'I  App.  Cas.  at  p.  852  et  seq.,  and  the  remarks  of  Fitzgjbbon 
and  Barry,  L.JJ.,  in  Belfast  Biopeworks  Co.  v.  Boyd,  21  L. 
H.  Ir.  560,  I  think  the  contention  cannot  be  ipaintained,  and 
that  the  law  is  not  that  any  sensible  interference  is  per  se 
actionable,  but  that  there  must  be  either  actual  damage  or  a 
reasonable  possibility  of  damage  to  give  a  good  cause  of 
action,  and  that  in  determinincr  whether  the  defendant  has 
(lischarp:o(l  the  onus,  regard  must  be  had  to  the  circumstances 
of  the  particular  case.  In  this  case,  as  I  have  already  said^ 
the  additional  evidence  has  made  it  perfectly  clear  that  the 
plaintiffs  cannot  reasonably  apprehend  any  damage  from  the 
proposed  operations,  and  the  extra  amount  of  silt  which  may 
be  brousrht  down  the  river  as  the  result  is  so  small  that  it 
may  be  neglected. 

It  was  contended  by  Mr.  Bodwell  that  the  common  law  in 
relation  to  riparian  rights  was  not  introduced  into  this  pro- 
vince, and  that,  in  any  event,  having  regard  to  the  true  con- 
struction of  their  grants,  plaintiffs  were  not  riparian  pro- 
prietors vnthin  the  scope  of  the  Lords*  decision.  It  ie,  how- 
ever, unneoeesary  for  me  to  consider  just  now  how  far,  if  at 
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all,  these  contentions  are  sound,  as  1  am  prepared  to  decide 
this  case  on  the  assumption  that  the  common  law  as  to  the 
rights  of  riparian  proprietors  obtains  in  this  province  except 
so  far  as  altered  by  statute,  and  that  plaintiffs  are  riparian 
proprietors  within  the  scope  of  Bickett  v.  Morris,  and  giving 
that  decision,  as  I  understand  it,  full  force  and  effect. 

In  my  opinion,  the  appeal  should  be  allowed,  and  the  ac- 
tion dismissed,  without  prejudice  to  any  future  action  by 
plaintiffs. 

Morrison,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusions, referring,  in  addition  to  some  of  the  cases  cited  by 
the  Chief  Justice,  to  Quinn  v.  Leatham,  [1901]  A.  C.  at  p. 
506 ;  Duke  of  Devonshire  v.  Pattinson,  20  Q.  B.  D.  273 ;  The 
Queen  v.  Robertson,  6  S.  C.  R.  at  p.  94 ;  Behrens  v.  Richards, 
[1905]  2  Ch.  614. 

Martin,  J.,  dissented,  giving  reasons  in  writing.  He 
was  of  opinion  that  the  English  law  respecting  the  rights  of 
riparian  owners  was  applicable,  referring  to  the  English 
Law  Ordinance,  1867,  R.  L.  B.  C.  (1871)  ch.  70;  the  original 
Proclamation  of  19th  November,  1858;  Attorney-General  v. 
Esquimau  and  Nanaimo  R.  W.  Co.,  7'B.  C.  R.  233,  234;  1 
Martin's  Mining  Cases,  Historical  Preface,  p.  v.;  The  San 
Juan  Boundary  Arbitration  Case,  British  case  (1873),  2nd 
statement,  pp.  xxii.,  xxv. ;  British  Colonies  Year  Book,  1897. 
p.  73 ;  series  of  articles  on  the  Rise  of  Law  in  Rupert's  Jat\A 
in  1  Western  Law  Times  (1890),  pp.  49,  73,  93;  Clement's 
Canadian  Constitution,  2nd  ed.,  p.  366;  1  &  2  Qeo.  IV.  ch. 
«8  (Imp.) ;  Sinckir  v.  Milligan,  3  Man.  L.  R.  481,  5  Man. 
L.  R.  17 ;  Doe  dem.  Anderson  v.  Todd,  2  IT.  C.  R.  82 ;  Jex 
V.  McKinney,  14  App.  Cas.  77;  Hill  v.  Smith,  27  Can.  476. 

As  to  the  right  to  the  bed  of  the  stream  derived  by  plain- 
tiffs from  their  Crown  grant,  he  was  of  opinion  that  the 
grantees  took  to  the  middle  of  the  stream,  citing  Lord  v. 
Commissioners  of  Sydney,  12  Moore  P.  C.  473;  The  Queen 
V.  Robertson,  6  S.  C.  R.  65,  2  Cart.  65,  102-6;  Coleman  v. 
Robertson,  30  C.  P.  620. 

Upon  the  main  branch  of  the  case,  he  referred  to  Bickett 
V.  Morris,  L.  R.  1  H.  L.  So.  45, 14  L.  T.  N.  S.  835 ;  Orr-Ewing 
V-  Colquhoun,  2  App.  Cas.  839;  Palmer  v.  Persse  (1877),  Ir. 
R.  11  Eq.  616:  Belfast  Rope  Works  v.  Boyd,  21  L.  R.  Ir. 
Ch.  560;  Edleston  v.  Crossley,  18  L.  T.  X.  S.  15:  Withors  v. 
Purchase,  60  L.  T.  K  8.  819:  and  concluded: 
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I  am  imable  on  all  the  facts  now  before  us,  as  well  as 
those  before  the  trial  Judge,  to  hold  that  there  is  not  a  rea- 
sonable apprehension  of  danger  resulting  from  defendants' 
operations.  Nor  can  1  see  that  this  view  of  plaintiflEs'  rights 
is  altered  by  the  sections  of  the  Water  Clauses  Consolidation 
Act  to  which  we  were  referred.  In  my  opinion,  this  appeal 
really  turns  upon  the  question  of  onus.  If  Bickett  v.  Morris 
means  that  such  is  cast  upon  the  defendants,  then  plaintiffs 
are  entitled  to  succeed,  but  otherwise  judgment  should  be  in 
favour  of  defendants. 


H0BTH-WE8T  TESBIT0BIE8. 

(HOBTHERN  AI«BEBTA.) 

Harvey.  J.  February  8th,  1906. 

TRIAL. 

EEX  V.  LAKE.' 

Criminal  Law — Dissuading  Witness  from  Giving  Evidence — 
Court  of  Bevision  —  Charge  —  Amendment  —  Criminal 
Code — Attempting  to  Obstruct  Justice. 

The  accused  was  charged:  (1)  with  having,  at  the  city 
of  Calgary,  on  14th  November,  1905,  unlawfully  attempted 
to  dissuade  a  witness,  namely,  Talbot  Henry  Berton,  by  a 
bribe,  from  giving  evidence  in  a  certain  matter,  namely,  in 
a  court  of  revision  held  in  connection  with  a  contested  pro- 
vincial election;  and  (2)  with  having  unlawfully  and  wil- 
fully attempted  to  obstruct,  pervert,  and  defeat  the  course 
of  justice  by  giving  to  him,  Talbot  Henry  Berton,  the  sum 
of  $10  to  induce  him  to  abstain  from  attending  a  court  of 
revision  in  connection  with  a  contested  provincial  election, 
contrary  to  the  provisions  of  sec.  154  of  the  Criminal  Code. 

James  Short,  Calgary,  for  the  Crown. 

P.  J.  Nolan,  Calgary,  and  W.  F.  W.  Lent,  Calgary,  for 
the  accused. 
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Harvey,  J.: — Before  pleading,  tlie  accused  by  his  coun- 
sel took  certain  objections  to  the  charge,  notice  of  which  had 
been  given  to  the  Crown  prosecutor. 

It  was  admitted  on  the  argument  that  Berton  was  a  per- 
son who  had  voted  at  a  provincial  election,  whose  vote  had 
been  objected  to,  and  who  had  been  served  with  a  notice 
under  sec.  49  of  the  Territories  Elections  Ordinance,  and 
who  had  received  no  other  notice  to  attend  any  Court;  and 
the  main  objection  was  that  on  these  facts  the  charge  did  not 
disclose  the  commission  of  any  crime. 

The  provisions  of  sec.  154  of  the  Criminal  Code  are  as 
follows:  "Every  one  is  guilty  of  an  indictable  offence  and 
liable  to  two  years'  imprisonment  who 

"(a)  dissuades  or  attempts  to  dissuade  any  person  by 
threats,  bribes,  or  other  corrupt  means,  from  giving  evidence 
in  any  cause  or  matter,  civil  or  criminal;  or 

'*(b)  influences  or  attempts  to  influence,  by  threats  or 
bril)es  or  other  corrupt  means,  any  juryman  in  his  conduct 
as  such,  whether  such  person  has  been  swoni  as  a  juryman 
or  not;  or 

"^^(c)  accepts  any  such  bribe  or  other  corrupt  consider- 
ation to  abstain  from  giving  evidence,  or  on  account  of  his 
conduct  as  a  juryman ;  or 

"(d)  wilfully  attempts  in  any  other  way  to  obstruct,  per- 
vert, or  defeat  the  course  of  justice.'' 

TRe  offences  included  in  clause  (b)  and  in  part  of  (c) 
were  previously  covered  by  sec.  30  of  ch.  173,  R.  S.  C,  but 
there  appears  to  have  been  no  previous  enactment  covering 
the  offences  specified  in  clauses  (a)  and  (d),  within  which 
apparently  these  charges  are  intended  to  fall.  It  appears, 
however,  that  it  was  considered  a  crime  to  dissuade,  or  at- 
tempt to  dissuade,  a  witness  from  giving  evidence;  and  Rus- 
sell, in  his  work  on  Crimes,  vol.  2,  ch.  21,  lays  down  the 
general  proposition  that  "all  who  endeavour  to  stifle  the 
truth  and  pervert  the  due  execution  of  justice  are  highly 
punishable."  It  was  contended,  however,  that  this  must  be 
limited  to  the  case  of  jurors  or  witnesses  on  whom  there  is 
an  obligation  to  do  certain  acts,  and  could  not  apply  to  the 
present  case,  since  Berton  was  under  no  obligation  to  attend, 
being  really  in  the  position  of  a  party,  and  could  exercise  his 
discretion  as  to  whether  he  would  contest  or  abandon  his 
claim  to  vote.     I  feel  little  doubt  that  clause  (a)  of  sec.  154 
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is  to  be  limited  to  the  case  of  witne«;ses,  since  it  is  only  wit- 
nesses who  "  give  evidence/^  but  1  see  no  reason  why,  nor  was 
it  urged  that,  it  should  be  restricted  to  persons  who  had 
been  served  with  a  subpoena  to  attend  as  witnesses,  and  it 
appears  quite  clear  that  the  first  charge  has  reference  to 
Berton  as  a  witness  and  not  as  a  party.  The  words  ^'  a  wit- 
ness namely"  appear  to  have  been  inserted  after  the  accused 
was  notified  of  the  charge;  but  they  appear  to  me  not  to  be 
at  all  material,  for  the  words  "  from  giving  evidence''  clearly 
shew  that  he  was  to  be  a  witness.  The  expression  of  the 
section  "any  cause  or  matter,  civil  or  criminal,"  appears  to 
me  to  be  intended  to  cover  every  proceeding,  of  whatever 
character,  in  any  court,  of  whatever  kind,  and,  therefore, 
would  cover  such  a  proceeding  as  this,  to  establish  the  right 
of  a  voter  in  a  court  of  revision. 

I  confess  myself  unable  to  understand  the  object  of  the 
word  "namely"  after  "matter'  in  the  charge,  by  the  use 
of  which  the  meaning  appears  to  me  to  be  confused,  but 
without  which  the  meaning  seems  clear,  and,  in  my  opinion, 
covers  an  offence  under  clause  (a),  and  I  therefore,  under 
the  authority  of  sec.  629  of  the  Code,  direct  the  clerk  of  the 
Court  to  amend  the  charge  by  striking  out  the  word 
"  namely." 

It  was  also  objected  that  the  charge  was  bad  in  not  speci- 
fying the  nature  of  the  matter,  whether  civil  or  criminal, 
the  names  of  the  parties,  and  all  the  other  particulars.  These 
objections  clearly  come  within  sec.  613,  and  I  should  be  dis- 
posed to  order  particulars,  were  it  not  apparent  from  the 
notice  of  motion  and  the  argument  before  me  that  the  ac- 
cused has  full  information.  I  therefore  hold  the  charge  as 
amended  good. 

I  am  of  opinion  that  the  second  charge  does  not  disclose 
any  offence.  If  it  falls  under  sec.  154,  it  would  be  under 
clause  (d) ;  and  while  I  am  not  prepared  to  say  that  the 
inducing  of  a  person  to  refrain  from  attending  a  court  may 
not,  imder  some  circumstances,  be  a  perversion  or  a  defeat- 
ing of  justice,,  there  is  nothing  in  the  charge  indicating  any 
reason  why  the  attendance  of  Berton  at  the  court  of  revision 
should  be  in  any  way  essential  to  the  due  administration  of 
justice,  and  therefore  why  his  non-attendance  could  lead  to  a 
defeat  of  justice.  The  second  charge  will  therefore  be 
quashed. 
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H0BTH-WE8T  TEBBIT0BIE8. 

CEABTERN   ABSINIBOIA.) 

Wetmore,  J.  March  1st,  1906. 

CHAMBERS. 

SCOTT  v-  HOFPNER. 

Default  Judgment — Motion  to  Set  aside — Irregularity — 
Computation  of  Time  for  Appearance — Delay  in  Moving 
— Absence  of  Explanation — Absence  of  Merits — Dismis- 
sal of  Motion. 

Application  by  defendant  to  set  aside  a  default  judgment 
for  irregularity. 

E.  L.  Elwood,  Moosomin,  for  defendant. 

J.  T.  Brown,  Moosomin,  for  plaintiff. 

Wetmore,  J.: — Defendant  was  served  with  summons  on 
11th  December,  and  judgment  was  signed  on  2nd  January 
for  default  of  appearance.  The  20  days  for  appearance  ex- 
pired on  Sunday,  and  the  next  day  was  New  Year's  Day; 
defendant,  therefore,  according  to  the  practice,  had  all  of 
2nd  January  to  enter  his  appearance.  The  judgment  is,  no 
doubt,  irregular.  So  far  as  the  material  on  this  application 
discloses,  defendant  took  no  step  whatever  in  connection 
with  the  matter  until  10th  February,  when  the  agent  of 
defendant's  advocate  searched  in  the  clerk's  office  and  dis- 
covered that  the  judgment  had  been  signed.  There  is  noth- 
ing to  shew  when  defendant  first  became  aware  of  the  ir- 
regularity, and  there  are  no  merits  of  any  description  dis- 
closed by  the  affidavit.  The  Chambers  summons  herein  was 
taken  out  on  10th  February.  1  am  of  the  opinion  that  de- 
fendant, in  the  circumstances  of  this  case,  has  been  guilty  of 
laches.  Rule  539  of  the  Judicature  Ordinance  provides  that 
"no  application  to  set  aside  any  proceeding  for  irregularity 
shall  be  allowed  unless  made  within  rea.sonable  time.'"  That 
may  possibly  in  certain  cases  be  construed  as  meaning  a 
reasonable  time  after  becoming  aware  of  the  irregularity. 
Where  a  long  time  has  elapsed,  as  in  this  case,  namely,  from 
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2nd  January  until  10th  February,  1  think  defendant  should 
at  least  affirmatively  disclose  when  he  first  became  aware  of 
the  irr^ularity  and  explain  his  delay.  In  Anlaby  v.  Phl*- 
torius,  20  Q.  B.  D.  764,  Fry,  L.J.,  laid  it  down,  at  p.  768, 
that  where  judgment  was  premature  and  irregular,  **  the 
right  of  the  defendant  to  have  the  judgment  set  aside  is 
plain  and  clear,''  and  Lopes,  L.J.,  agreed  with  him.  This 
was  approved  of  in  Hughes  v.  Justin,  63  L.  J.  Q.  B.  417. 
In  both  these  cases,  however,  the  defendant  came  with  great 
promptness.  No  hard  and  fast  rule  can  be  laid  down  as  to 
what  promptness  must  be  exercised;  each  case  must  depend 
upon  its  own  circumstances;  but  here,  the  party  having  been 
guilty  of  laches  by  delay,  it  is  his  duty  to  bring  the  cause 
of  such  delay  under  the  notice  of  the  Judge.  In  this  case 
defendant  has  apparently  chosen  to  go  to  sleep  from  11th 
December  until  10th  February,  and  he  has  given  no  reason 
whatever  for  his  indifference.  In  such  circumstances,  and 
without  explanation,  he  ought  not  to  be  allowed  successfully 
to  attack  the  proceeding. 

An  application  was  made  to  allow  an  eflBdavit  to  be  pro- 
duced explaining  the  delay.  As  no  merits  have  been  dis- 
closed in  this  application,  I  do  not  feel  justified  in  granting 
that  application. 

The  summons  will  be  discharged  with  costs. 


HOBTH-WEST  TEEBITOBIES. 

(NOBTHEBN    AIAEBTA.) 

Scott,  J.  March  5th,  1906. 

chambers. 

Re  DUBUC. 

yfandamu9 — Clerk  of  Executive  Council — Election  of  Mem- 
ber of  Legislative  Assembly — Jurisdiction  of  Court — Tn^ 
icrffrvncp  with  Jurisdiction  of  Legislature. 

Application  by  Lucien  Dubuc  for  the  issue  of  a  writ  of 
mandamus  directed  to  Murdoch  James  McLeod,  clerk  of  the 
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executive  council  for  the  proviuce  of  Alberta,  commanding 
him  to  give  notice  in  the  ollicial  Qazette  of  the  province  of 
the  name  of  the  applicant  as  the  candidate  elected  as  mem- 
ber of  the  first  Legislative  Assembly  of  the  province  for  the 
electoral  district  of  Peace  River  therein,  and  to  give  notice 
thereof  to  the  clerk  of  the  Legislative  Assembly. 

J.  C.  F.  Bown,  for  the  applicant. 

S.  B.  Woods,  for  the  clerk  of  the  executive  council. 

Scott,  J.: — Mr.  Woods,  the  deputy  Attomey-Qeneral, 
who  appeared  for  the  clerk  of  the  executive  council,  took  the 
preliminary  objection  that  this  Court  has  not  jurisdiction 
to  entertain  the  application. 

I  am  of  opinion  that  this  objection  must  be  sustained. 
I  am  led  to  tiis  conclusion  by  the  judgment  of  Hagarty, 
C.J.,  in  Re  Centre  Wellington  Election,  44  U.  C.  R.  132, 
and  the  authorities  referred  to  by  him.  In  his  judgment 
he  says  at  p.  132 :  "  The  Court  is  asked  to  interpose  its 
authority  in  the  direction  of  proceedings  which  appear  to 
belong  altogether  to  another  jurisdiction,  which  has  always 
asserted  with  success  its  right  to  regulate  the  conduct  and 
execution  of  writs  for  the  election  of  its  members.  I  am 
satisfied  that  the  legislation  which  has  provided  a  new  mode 
of  trial  of  controverted  elections,  transferring  such  trials 
from  the  House  to  the  judiciary,  has  in  no  way  affected  the 
question  now  before  us,  and  that  we  have  to  deal  with  it 
as  if  this  important  change  had  never  taken  place.  The 
House  retains  all  the  powers  it  has  not  expressly  given  up. 
When  a  petition  is  presented  for  an  undue  return  or  com- 
plaining of  no  return,  it  has  to  be  decided  by  the  Judges, 
and  in  the  course  of  such  inquiry  the  regularity  of  proceed- 
ings and  the  conduct  of  officials  intrusted  with  the  execution 
of  the  writs  of  election  may  come  in  question,  just  as  such 
matters  might  have  been  questioned  before  the  election  com- 
mittee under  the  old  system.  But  T  fail  altogetlier  to  see 
what  power  has  been  given  to  a  court  of  law  to  interpose 
by  mandamus  or  prohibition  so  as  to  affect  to  regulate  the 
multitudinous  duties  prescribed  to  various  persons  in  the 
conduct  of  the  election  from  the  receipt  of  the  writ  by  the 
returning  officer  till  its  return."  Again  at  p.  142  he  says: 
"The  main  objection  (to  proceeding  by  mandamus)  seems 
to  be  this,  that  the  person  against  whom  the  writ  is  ^ked  is, 
as  it  were,  the  officer  of  another  jurisdiction,   which  caai 
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exercise  control  over  him  if  necessary,  and  to  whom,  and 
not  to  us,  he  is  amenable."  And  at  p.  143 :  "At  different 
periods  the  legislature  has  provided  statutable  remedies  for 
injuries  sustained  by  wrongful  proceedings  in  the  conduct 
of  elections,  but  no  interference  has  been  permitted  by  the 
Courts  in  the  management  of  the  election  or  the  execution 
of  the  writ." 

The  learned  Chief  Justice  in  the  course  of  his  judgment 
refers  to  Barnardiston  v.  Soame,  6  Howell  1063,  in  which 
it  was  held  that^  except  in  so  far  as  the  statute  law  has  given 
jurisdiction  to  the  Court,  the  whole  matter  is  for  Parliar 
ment,  which  is  the  only  proper  judicature  to  determine  the 
right  of  election.  He  also  quotes  from  May's  Parliamentary 
Practice  a  statement  to  the  effect  that  a  power  peculiar  to 
the  Commons^  is  that  of  determining  all  matters  touching 
the  election  of  its  members. 

The  judgment  in  that  case  was  approved  by  Fournier, 
J.,  in  Ellis  V.  The  Queen,  22  S.  C.  R.  7,  and  was  followed 
by  Boyd,  C,  in  McLeod  v.  Noble,  28  0.  R.  528. 

The  Canadian  cases  I  have  referred  to  are  cases  relating 
to  elections  to  the  House  of  Commons,  and  it  is  contended 
that  they  are  not  applicable  to  cases  relating  to  elections  to 
the  Legislative  Assembly  of  a  province,  the  ground  of  thi* 
contention  being  that  our  House  of  Commons  is  by  statute 
expressly  clothed  with  the  powers  and  privileges  of  the 
House  of  Commons  in  England^  and  that  those  powers  and 
privileges  have  not  been  by  statute  or  otherwise  conferred 
upon  the  provincial  legislatures  or  upon  the  late  territorial 
legislature  which  passed  the  Ordinance  under  which  the 
election  in  question  was  held. 

I  cannot  agree  with  this  contention;  surely  a  provincial 
legislature  must  possess  the  power,  apart  from  its  being 
specially  conferred  by  statute,  to  regulate  the  proceedings 
respecting  its  own  elections  and  jurisdiction  over  its  officers 
in  matters  relating  to  them.  If  such  is  not  the  case,  it  might 
well  be  asked  in  which  body  or  tribunal  is  that  power  and 
jurisdiction  vested?  Or  does  it  exist  .at  all?  It  is  not 
vested  in  any  court,  in  the  absence  of  any  statute  specially 
conferring  it.  It  can  only  be  conferred  by  the  legislature 
itself,  and  it  necessarily  follows  that  the  legislature  itself 
must  possess  the  power  in  order  to  confer  it. 

If  the  territorial  legislature  had  not  possessed  it,  the 
result  would  be  that  the  Controverted  Elections  Ordinance, 
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which  confers  a  certain  jurisdiction  upon  the  Supreme  Court, 
would  be  ultra  vires. 

The  fact  that  this  is  at  present  a  Court  established  by 
the  Dominion  Parliament  does  not  appear  to  me  to  affect 
the  question.  The  jurisdiction  of  this  Court  is  limited  to 
the  jurisdiction  exercised  by  the  superior  courts  of  civil  and 
criminal  jurisdiction  in  England^  and^  as  none  of  those 
courts  have,  in  the  absence  of  a  statutory  enactment  con- 
ferring it^  jurisdiction  over  matters  pertaining  to  elections 
to  the  House  of  Commons  there,  I  do  not  see  that  this 
Court  can,  in  the  absence  of  any  such  enactment,  exercise  any 
such  jurisdiction  over  matters  pertaining  to  elections  to  the 
legislature  of  this  province. 

For  the  reasons  I  have  stated,  1  refuse  the  application. 
Counsel  for  the  respondent  having  stated  that  he  does  not 
apply  for  costs,  I  make  no  order  as  to  costs. 


V0BTH-WE8T  TESSITOBIES. 

OrOBTKEBH  AXAEBTA.) 

Scott.  J.  March  5th,  1906. 

CHAMBERS. 

ANDEESON  v.  TOWN  OF  WETASKIWIN. 

Mandamus — Interim  Order-^Municipal  Corporation — Sup- 
ply of  Light  to  Building — Arrears  Due  by  Previous  0 ecu- 
pant. 

Application  by  plaintiff  to  continue  until  the  trial  of  the 
action  a  mandamus  commanding  the  defendant  municipality 
to  connect  their  electric  lighting  plant  with  the  electric 
lighting  appliances  and  apparatus  in  the  premises  known  as 
"The  Prince  of  Wales  HoteP'  in  the  town  of  Wetaskiwin, 
and  to  supply  electricity  for  the  purpose  of  lighting  the  hotel 
premises. 

C.  E.  Newell.  Edmonton,  for  plaintiff. 

0.  M.  Biggar,  E<lmonton,  for  defendants. 
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Scott,  J.: — After  hearing  the  arguments  of  counsel 
and  examining  some  of  the  authorities  submitted  by  them,  1 
think  that  plaintiff  has  at  least  reasonable  grounds  for  con- 
tending that  he  is  entitled  to  have  electricity  supplied  by 
dei'endant  municipality  for  the  purpose  of  lighting  the  hotel 
premises,  without  being  called  upon  to  pay  arrears  due  for 
electric  lighting  by  any  former  owners  or  occupants  of  the 
premises. 

It  is  not  incumbent  upon  me,  nor  would  it  be  proper  for 
me,  to  express  at  this  stage  of  the  action  any  decided 
opinion  upon  the  question. 

In  view  of  the  fact  that  plaintiff  has  paid  $600  into 
Court  and  of  the  terms  of  the  order  1  now  make,  I  cannot 
see  that  defendants  can  in  any  way  sustain  any  damages  by 
the  continuing  of  the  mandamus  until  the  trial. 

The  order  will  therefore  go  to  continue  the  mandamus 
until  the  trial  or  until  further  order,  provided  that  plaintiff 
shall,  if  so  retjuired  and  dimanded  from  time  to  time  by  d^ 
fendant  municipality,  pay  monthly  in  advance  for  the  elec- 
tric light  to  be  supplied.  Such  monthly  payments  to  be 
based  upon  the  amount  paid  for  lighting  the  premises  in  the 
month  of  January  last.  Any  amount  overpaid  at  any  time 
t<)  be  deducted  from  tlie  next  monthly  payment. 


HOBTH-WEST  TEBBITOBIES. 

(EASTERN  A88INIBOIA.) 

Wetmore,  J.  March  9thj  1906. 

CHAMBERS. 

MASSEY-HARRFS  CO.  v.  HUTCHTNGS. 

Costs — Taxation — Judgment  for  Default  of    Defence — Re- 
fusal to  Allow  Affidavit  to  Prove  that  no  Defence  Served. 

Review  of  taxation  of  costs. 

J.  T.  Brown,  "Moosomin,  for  plaintiffs. 

K.  L.  Ehvood,  Moosomin.  for  defendant. 
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Wetmore,  J.: — Plaintiilb  signed  judgment  against  de- 
fendant for  deiaidt  in  pleading.  No  statement  of  defence 
was  filed  or  delivered.  The  clerk  refused  to  allow  for  an 
affidavit  proving  that  no  plea  had  been  served  upon  plain- 
tiffs^ advocate,  and  the  question  is  whether  the  clerk  was  cor- 
rect. It  was  alleged  by  counsel  that  the  clerk  has  been  in 
the  habit,  where  a  judgment  for  default  of  appearance  is 
signed,  of  allowing  for  an  aflBdavit  shewing  that  no  appear- 
ance or  notice  of  appearance  has  been  served,  and  that  that 
was  done  by  virtue  of  item  65  of  the  tariff.  Whether  that 
is  correct  where  no  appearance  has  actually  been  entered,  it 
is  not  necessary  to  decide;  I  may  only  say  that  because  that 
item  of  the  tariff  provides  for  an  affidavit  of  non-appearance 
it  does  not  follow  that  it  is  taxable  on  a  judgment  for  de- 
fault for  want  of  an  appearance,  because  there  are  many  in- 
stances where  sncli  an  affidavit  would  be  necessary  apart 
from  cases  where  judgment  by  default  is  so  signed  for  want 
of  an  appearance,  as,  for  instance,  on  an  application  made 
to  a  Judge  to  assess  damages  with  a  view  to  judgment  for 
default  of  appearance,  or  in  any  other  case  where  a  party  is 
entitled  to  judgment  for  default  of  appearance  on  an  ap- 
plication to  a  Judge.  I  am  not  prepared  to  say  whether  it 
is  necessary  to  file  a  pleading  under  the  English  practice.  1 
can  find  nothing  in  the  English  Bules  to  throw  any  lighP 
upon  the  question ;  all  I  know  is  that  it  was  the  old  practice 
to  file  pleadings.  But  it  is  quite  clear  under  Rule  80  of  the 
Judicature  Ordinance  that  it  is  necessary  to  file  a  statement 
of  defence  in  the  clerk's  office  and  serve  a  copy  on  the  plain- 
tiff or  his  advocate.  It  is  the  practice  in  England  to  enter 
an  appearance  with  the  clerk  and  serve  a  notice  of  appear- 
ance on  the  solicitor  for  the  defendant.  See  Order  12, 
Bules  8  and  9,  of  the  English  practice.  It  was  held  in 
Smith  V.  Dobbin,  47  L.  J.  Ex.  65,  that  where  the  defendant 
entered  an  appearance  in  London,  but  failed  to  give  notice 
to  the  plaintiff,  the  appearance  was  bad,  and  the  plaintiff 
was  entitled  to  sign  judgment.  This  was  held  in  the  Court 
of  Exchequer  and  affirmed  by  the  Court  of  Ap])oal.  Hud- 
dleston,  B.,  at  p.  65,  is  reported  as  follows:  "Appearance 
does  not  mean  merely  giving  a  paper  to  an  officer  of  the 
Court-;  there  must  be  two  things  .  .  .  entering  thc^ 
memorandum  and  serving  the  notice.  Until  the  defendant 
does  the  latter  he  does  not  enter  an  appearance."  And  Bram- 
well,  L. J.,  at  p.  66y  says :  "  The  appearance  is  not  effectual 
unless  notice  is  given  in  the  manner  prescribed  by  the  Act." 
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As  before  stated,  the  Bule  of  the  Ordinance  requires  the 
statement  of  defence  not  only  to  be  served  on  the  plaintiff 
or  his  advocate,  but  to  be  filed  in  the  clerk^s  office.  By 
parity  of  reasoning  with  what  is  laid  down  in  Smith  v.  Dob- 
bin, it  requires  both  a  filing  and  service  to  constitute  a  de- 
livery of  defence.  As  no  defence  has  been  filed  with  tlie 
clerk  within  the  prescribed  time,  there  has  been  a  default  in 
delivery.  It  is  not  necessary  to  produce  an  affidavit  to  prove 
that  fact.  If  a  defence  had  been  filed,  but  none  delivered, 
then  an  affidavit  would  have  been  necessary;  that  is  not  the 
case  here,  and  I  am  of  opinion  therefore  that  the  clerk's 
taxation  was  right  and  must  be  affirmed. 


HORTH-WEST  TEERITO£IES. 

(KOBTHEBH  AliBEBTA.) 

Harvey,  J.  March  9th,  1906. 

TBIAL. 

TAYLOR  V.  GRANT. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Pur- 
chasp.rs  Action  to  Compel  Specific  Performance — Statute 
of  Frauds — Memorandum  in  Writing — Transfer  in  Blank 
—Cheque — Supplying  Name  of  Purchaser — Terms  of. 
Payment — Variation — Authority  of  Solicitor — Collateral 
Contract — Amendment, 

Action  for  specific  performance  of  an  alleged  agreement 
for  the  sale  to  plaintiflf  of  certain  lands. 

S.  L.  Jones,  Cal gars',  and  W.  F.  W.  Lent,  Calgary,  for 
plaintiflf. 

C.  A.  Stuart.  Calgary,  and  James  Short,  Calgary,  for 
defendant. 

Harvp:y,  J.: — The  facts  of  the  case,  as  I  find  them  on 
the  evidence,  are  as  follows:  The  plaintiflf,  who  is  a  real 
estate  agent,  having  reason  to  believe  that  he  could  find  a 
purchaser  for  the  lands  in  question  owned  by  defendant,  ap- 
proached her  with  the  object  of  inducing  her  to  place  the 
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property  in  his  hands  for  sale.  Before  he  had  succeeded  in 
this,  he  decided  to  buy  for  himself  if  he  could  induce  de- 
fendant to  sell,  thinking  that  thereby  he  could  both  make 
his  commission  on  the  sale  and  a  pront  in  a  sale  from  him- 
self to  a  prospective  purchaser.  Thinking  that  he  had  ef- 
fected an  agreement  with  defendant  to  sell  for  $6^000,  he 
wrote  out  a  cheque  to  her  for  $25,  on  which  he  marked  the 
words,  "Option  on  lots  37,  38,  39,  40,  block  69,  sec.  15, 
purchase  price  net  $6,700"  and  left  it  with  her.  The  de*^ 
fendant  did  not  examine  the  cheque  at  the  time;  but  before 
the  plaintiff's  return,  two  days  later,  she  had  discovered  that 
the  price  stated  on  the  cheque  was  $5,700,  and  on  his  return 
she  told  him  she  would  not  sell,  that  she  was  to  get  $6,000 
and  not  $5,700.  The  plaintiff  in  the  meantime  had  given 
an  option  to  purchase  for  $6,500,  for  which  he  had  been 
paid  the  sum  of  $20;  and  as  he  and  defendant  could  not 
agree,  he  went  to  see  his  advocate,  Mr.  Lent,  who  accom- 
panied him  to  defendant's  place.  It  waa  then  agreed  that 
defendant  would  sell  to  plaintiff  for  $6,000,  of  which  $1,000 
was  to  be  cash  and  the  remainder,  $5,000,  secured  by  mort- 
gage, in  annual  instalments  of  $1,000  each,  with  interest 
at  8  per  cent.  On  the  same  day  Mr.  Lent  returned  to  the 
defendant's  house,  accompanied  by  Mr.  Short,  who,  defend- 
ant had  told  Mr.  Lent,  was  her  advocate,  and  the  terms  of 
the  sale  were  gone  over  in  Mr.  Short's  presence,  and  he  then 
prepared  a  transfer.  As  the  plaintiff  expected  to  sell  im- 
nie<]iately  io  the  perj^ons  to  whom  he  had  given  the  option, 
Mr.  Lent,  in  order  to  save  registration  fees,  asked  Mr.  Short 
not  to  fill  in  the  name  of  tlie  transferee,  so  that  he  might 
have  the  names  of  these  purchasers  filled  in  as  transferees, 
and  at  that  time  he  did  not  know  what  their  names  were. 
Mr.  Short  appears  to  have  thereby  come  to  the  conclusion 
that  the  sale  was  simply  one  effected  through  the  agency  of 
the  plaintiff  from  the  defendant  to  these  persons,  and  it  was 
contended  that  such  was  the  case;  but  even  the  evidence  for 
the  defence  shews  that  such  was  not  the  case;  and  I  feel 
no  doubt  that  the  defendant  was  under  no  misapprehension 
in  this,  though  I  am  also  satisfied  that  she  would  not  have 
made  the  a^^eement  she  did  with  the  plaintiff,  in  the  pres- 
ence of  his  advocate,  had  it  not  been  for  the  statements  made 
to  her  that  he  had  resold  and  miorht  be  liable  for  damages 
if  she  refuse<l  to  sell  to  him.  While  Mr.  Short  and  Mr.  Lent 
were  with  defendant,  it  was  agreed  that,  as  the  purchasers 
were  likely  to  make  extensive  improvements  on  the  property. 


256         ^^^  WESTERN   LAW  REPORTER, 

the  payment  of  the  first  annual  instalment  of  the  niJitgage 
might  be  deferred  for  a  year  if  Mr.  Short  thought  the  im- 
provements justified  it.  Mr.  Lent  handed  over  plaintiff's 
cheque  in  favour  of  defendant  for  $975,  which,  with  the  $26 
cheque,  made  up  the  cash  payment  of  $1,000.  The  trans- 
fer, after  being  signed  by  defendant,  was  taken  away  with 
the  cheques  by  Mr.  Short,  who  was  ULstructed  by  defendant 
to  look  after  her  interest  in  closing  the  matter  and  to  hand 
iBver  the  transfer  on  receiving  the  mortgage.  On  the  next 
day  Mr.  Short  made  the  usual  aflBdavit  of  attestation  to  the 
execution  of  the  transfer,  and  sent  the  two  cheques  to  the 
bank,  where  they  were  accepted ;  and  a  day  or  two  later  Mr. 
Lent  caused  to  be  submitted  to  Mr.  Short  a  draft  mortgage 
for  his  approval,  which,  after  certain  changes  were  made  by 
Mr.  Short,  he  caused  to  be  returned  to  Mr.  Lent.  The  mort- 
gage was  then  engrossed  and  executed  by  the  proposed  pur- 
chasers from  plaintiff,  who,  however,  had  not  yet  decided 
to  purchase  under  their  option  until  they  could  have  the  par- 
ticulars of  a  lease  affecting  a  portion  of  the  property.  When 
they  learned  the  terms  of  the  lease,  they  abandoned  the  idea 
of  purchasing,  and  plaintiff  thereupon  executed  a  mortgage  in 
the  terms  of  the  draft  approved  by  Mr.  Short,  which  was 
tendered  to  him,  but  he  refused  to  accept  it  and  refused  to 
carry  out  the  sale  to  plaintiff  and  offered  back  to  Mr.  Lent 
the  cheques  for  $1,000,  which  Mr.  Lent  refused  to  accept. 
A  few  days  later  this  action  was  begun,  and  on  the  same  day 
Mr.  Short  returned  to  Mr.  Lent  the  cheques. 

The  defence  which  is  relied  on  is  the  Statute  of  Frauds. 
It  is  contended  that  the  transfer  is  not  a  sufficient  memoran- 
dum to  satisfy  the  statute,  inasmuch  as  it  does  not  contain 
the  name  of  the  purchaser,  and  the  terms  of  payment  are  not 
specified,  and  it  is  not  permissible  to  look  at  any  of  the  other 
documents,  as  they  are  not  connected  with  the  transfer 
signed  by  the  defendant  by  any  reference  in  it.  It  seems 
quite  clear  from  the  authorities,  of  which  the  latest  that  was 
quoted  to  me  is  Bradley  v.  Elliott,  decided  by  a  Divisional 
Court  in  Ontario  in  January  of  this  year  and  reported  in 
7  0.  W.  R.  137,  that  the  memorandum  to  be  sufficient  must 
contain  the  names  of  both  parties  or  some  description 
whereby  they  may  be  definitely  ascertained.  It  has  been  held 
that  the  term  "vendor*^  is  not  a  sufficient  description  any 
more  than  '^purchaser"  would  be,  because  it  is  impossible 
to  say  who  the  particular  person  may  be,  since  one  may  sell, 
as  the  plaintiff  purported  to  do  in  this  case,  though  not  an 
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owner.  But  it  was  held  in  Sale  v,  Lambert,  L.  B.  18  Eq,  1, 
and  Rosfiiter  v.  Miller,  3  App.  Cas.  1124,  that  the  term 
"  proprietor^'  was  a  sufficient  description,  since  there  could 
be  only  one  person  answering  that  description.  In  Garr  v. 
Lynch,  [1900]  2  Ch.  613,  Farwell,  J.,  decided  that,  though 
no  purchaser's  name  was  mentioned,  it  was  clear  that  the 
lease  was  to  be  made  to  the  person  paying  the  consideration, 
and  that  he  was  therefore  sufficiently  defined,  and  the  stat- 
ute satisfied.  This  appears  to  me  to  be  sound  common 
sense,  and  it  is  supported  by  In  re  Holland^  [1902]  2  Ch. 
360.  At  p.  386,  Stirling,  L. J.,  says :  "  It  is  no  doubt  neces- 
sary that  the  note  or  memorandum,  to  satisfy  the  statute, 
should  shew  who  the  parties  to  the  agreement  are,  but  they 
need  not  be  named  or  specifically  described  as  such ;  it  is  suf- 
ficient if  by  reasonable  intendment  it  can  be  inferred  from 
the  document  who  they  are.'' 

The  transfer  in  question  is  in  the  following  words:  '*I, 
Jane  Grant,  ...  do  hereby,  in  consideration  of  the 
sum  of  six  thousand  dollars  paid  to  me  by  of 

the  receipt  of  which  sum  I 
hereby  acknowledge,  transfer  to  the  said 
all  my  estate  and  interest  in  the  said  piece  of  land.''  Now, 
considering  the  document  alone,  con  there  be  any  possible 
doubt  of  the  name  that  must  be  filled  in  ?  It  appears  to  me 
not.  The  only  name  is  that  of  the  person  who  paid  the 
consideration,  and  there  is  therefore  a  sufficient  description 
of  the  purchaser  by  the  document  itself  without  any  extrin- 
sic evidence.  Parol  evidence  is,  of  course,  necessary  to 
ascertain  his  identity,  but  it  would  be  also,  and  to  the  same 
extent,  if  his  name  were  given. 

If  this  could  be  ascertained  by  ref'?rence  to  another 
document,  the  cheque  which  was  paid  at  the  time  would 
shew  it,  and,  on  the  authority  of  Walters  v.  Le  Blanc,  15 
Times  L.  R.  426,  Long  v.  Millar,  L.  R.  4  C.  P.  450,  and 
Studds  V.  Watson,  54  L.  J.  Ch.  626,  the  term  "  consideration" 
in  the  transfer  would  appear  to  be  sufficient  to  enable  the 
cheque  to  be  looked  at;  but,  as  I  have  stated  above,  it  does 
not  appear  to  me  to  be  necessary  to  resort  to  that. 

The  next  question  to  consider  is  the  terms  of  payment, 
which  are  not  specified  in  the  transfer  or  in  the  cheque.  I 
have  not  been  able  to  satisfy  myself  entirely  whether  the 
terms  of  payment  of  the  consideration  must  all  be  set  out  in 
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detail  or  whether  it  is  sufficient  if  the  "  price"  or  "  consid- 
eration" alone  is  given.  In  Williston  v.  Lawson,  19  S.  C. 
R.  673,  the  agreement  wa^s  in  duplicate — one  part  signed  by 
the  vendor  and  the  other  by  the  purchaser — the  consideration 
was  specified,  but  the  terms  were  only  set  out  later  on  one 
part,  and,  at  p.  670,  Strong,  J.,  says:  '*  There  would,  in  my 
opinion,  be  no  difficulty  in  holding  that  the  two  documents 
dated  the  9th  April, '1889 — one  signed  by  the  plaintiff  and 
the  other  by  the  defendant — when  read  and  construed  in 
the  light  of  surrounding  facts,  contained  all  the  essential 
requisites  of  a  completed  contract  of  sale  sufficient  to  satisfy 
the  Statute  of  Frauds,  were  it  not  for  the  reference  to  the 
further  arrangement  of  terms  contained  in  each  of  them." 
From  this  I  gather  that  it  is  sufficient  if  the  *'  price"  alone 
is  specified,  but  I  have  been  able  ,to  find  no  case  directly 
deciding  one  way  or  the  other;  but  there  was  a  case  very 
similar  to  the  present  one  decided  by  Spragge,  C,  in  On- 
tario in  1870,  Gillatley  v.  White,  18  Gr.  1.  In  that  case  a 
deed  and  mortgage  had  been  prepared  and  executed  by  the 
vendor  and  purchaser  respectively.  The  deed,  s&  the  trans- 
fer in  the  present  case,  contained  an  acknowledgment  of  the 
receipt  of  the  consideration.  It  was  contended  that  the  deed 
was  defective  as  a  memo];andum  of  the  agreement  in  not  ex- 
pressing the  consideration  as  set  out  in  the  plaintiff's  bill  as 
payable  in  instalments.  It  was  held  that,  the  deed  giving 
a  receipt  for  the  consideration,  the  defendant  must  go  out- 
side the  deed  to  rebut  that  receipt,  and  the  plaintiff  admit- 
ting the  non-payment,  the  whole  admission  of  the  manner  of 
payment  must  be  taken,  and  specific  performance  was  decreed 
on  those  terms. 

I  feel  disposed  to  follow  that  decision  in  the  present  case. 
It  was  given  by  a  very  able  Judge,  and  seems  to  me  most 
reasonable;  and  I  have  been  able  to  find  no  other  case  in  any 
way  nearly  approaching  the  conditions  of  the  present  case. 

It  is  objected,  however,  that  by  the  terms  of  the  agree- 
ment the  moneys  secured  bv  mortgage  were  to  be  paid  in  5 
equal  instalments,  whereas,  by  the  terms  of  the  mortgage, 
the  first  payment  is  one  of  $2,000  at  tho  expiration  of  the 
second  year.  I  am  of  opinion  that  Mr.  Short  had  authority 
to  accept  payment  in  this  way,  and  that,  he  having  approved 
tlio  mortgage  in  the  manner  he  did  without  taking  exception 
to  this,  tho  defendant  cannot  now  object.  There  was  evi- 
dence of  an  agreement  between  the  parties  that  in  consider- 
ation of  there  beinjr  no  interest  charged  on  the  mortgage  up 
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to  1st  May  next,  the  defendant  was  to  be  at  liberty  to  re- 
main ill  possession  of  the  house  on  the  property,  subject  to 
its  being  moved  to  some  other  part  of  the  premises  if  neces- 
sary; and  it  is  objected  that  this  is  an  essential  part  of  the 
agreement  and  should  appear  in  the  written  memorandum. 
1  jini  of  opinion  that  this  was  a  collateral  agreement,  inde- 
pendent of  the  contract  of  sale,  and  therefore  consider  this 
objection  not  a  valid  one.  The  defendant  also  objected  that 
she  was  the  owner  of  the  land  as  administratrix,  and  that 
therefore  the  snit  would  not  lie  against  her  personally.  There 
appears  to  me  to  be  nothing  in  this  objection,  which  was  not 
taken  until  the  trial ;  but  if  it  did  appear  to  me  to  have  any 
validity,  it  could  be  cured  by  an  amendment  which  the  Court, 
under  Rule  189,  is  not  merely  authorized  but  required  to 
make  in  order  to  determine  the  real  question  raised. 

For  the  reasons  above  given,  I  am  of  opinion  that  plain- 
tiff has  made  out  his  right  to  specific  performance  of  the 
agreement,  and  judgment  will  be  in  his  favour  with  costs. 
Unless  the  parties  otherwise  agree,  the  judgment  may  be 
carried  out  as  follows.  The  transfer  will  be  completed  by 
the  defendant  by  inserting  the  name  of  the  plaintiff,  and 
shall  be  delivered  to  the  plaintiff  with  the  duplicate  certifi- 
cate of  title  and  the  mortgage  from  the  plaintiff  and  the  two 
accepted  cheques  making  up  the  $1,000,  or  $1,000  in  some* 
other  form,  shall  at  the  same  time  be  delivered  to  the  de- 
fendant. 


HOBTH-WEST  TEEBITORIES. 

(HOBTHEBH  AliBEBTA.) 

Harvev,  J.  March  10th,  1906. 

TRIAL. 

STEVKXSON  V.  McRAK. 

Vendor  and  Purchaser — Contract  for  Sale  of  Land — Pur- 
rhaxer'a  Action  to  Compel  Specific  Performance — Statute 
of  Frauds — Memorandum  in  Writing — Cheque  for  Part 
of  Purchase  Money — Receipt — Authority  of  Agent — Part 
Performance — Possession, 

Action  for  specific  performance  of  an  alleged  agreement 
to  sc^ll  a  certain  quarter  section  of  land.     The  defences  were 
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that  there  never  was  any  agreement  as  alleged,  and  that  the 
provisions  of  the  Statute  of  Frauds  had  not  been  complied 
with. 

J.  E.  Varley,  High  Kiver,  for  plaintii!. 

P.  J.  Nolan,  Calgai}',  for  defendant. 

HjARVEY,  J.: — The  evidence  of  plaintiff  is;  tliat  on  the 
evening  of  Saturday  15th  July,  1905,  he  met  defendant  in 
company  with  one  Murray,  a  real  estate  agent,  who  had 
taken  him  (plaintiff)  out  to  see  defendant's  place;  that  after 
defendant  had  told  him  that  one  Kowles  had  an  agr^ment 
to  get  the  hay,  for  which  he  had  paid  $37.50,  and  whose  rights 
they  both  seemed  to  think  would  have  to  be  got  rid  of,  they 
agreed  on  a  sale  for  $1,637.50,  being  at  the  rate  of  $10  an 
acre,  with  $37.50  added  to  meet  Bowles's  claim,  which  de- 
fendant was  to  have  extinguished ;  and  they  agreed  to  meet 
on  Monday  morning  at  the  agent's  oflBce  to  have  a  deposit 
paid  and  the  necessary  writings  drawn.  This  was  the  only 
interview  between  plaintiff  and  defendant,  as  defendant  did 
not  appear  on  Monday  morning  as  agre'3d,  having  left  the 
matter  in  the  hands  of  his  agent  to  settle.  Defendant  denies 
that  an  agreement  was  arrived  at  as  alleged,  but  says 
that  he  refused  to  settle  with  Kowles,  and  only  agr^  to 
sell  for  $10  an  acre  if  plaintiff  would  settle  with  Howies,,  and 
that  they  agreed  to  leave  the  matter  till  Monday  momii^g  till 
they  could  get  Bowles  and  see  what  he  would  be  willing  to 
do.  He  also  says  that  on  Sunday  he  saw  the  agent  and  told 
him  he  wished  to  get  back  to  work,  and  instructed  him  to 
tell  plaintiff  on  'Monday  that  he  could  have  the  place  for  $lo 
an  acre  if  he  settled  with  Bowles.  The  agent  confirms  plain- 
tiff's statement  of  what  took  place  at  the  interview  between 
the  parties,  and  states  that  defendant  on  Sunday  said  to 
him  that,  as  he  knew  all  about  the  matter,  there  was  n<i 
neccspify  of  him  (defendant)  remaining,  and  instructed  him 
to  get  as  large  a  deposit  as  possible  and  have  the  balance 
paid  before  vnnter,  and  to  see  Bowles  and  make  the  best 
terms  he  could  with  \\\m.  T  accept  the  evidence  adduced  by 
plaintiff  as  a  correct  account  of  what  took  place,  for,  in  ad- 
dition to  the  fact  that  there  are  two  witnesses  as  against  one, 
the  story  seems  to  me  more  probable ;  and  there  is  the  further 
fact  that  it  is  clear  from  the  evidence  that  plaintiff  never 
approached  Bowles  refrardino:  the  hay,  while  defendant  on 
the  19th  went  out  to  Bowles's  place  and  told  him  he  was 
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.thinking  of  selling  and  wanted  to  arrange  with  him  about 
the  hay,  and  asked  him  to  come  in  to  town.  Rowles  did 
come  into  town  and  told  defendant  he  wanted  $97.50,  and  I 
am  persuaded  that  it  was  when  he  learned  that  Rowles  wanted 
$60  extra  that  defendant  concluded  to  draw  back  from  the 
bargain,  for,  although  he  says  he  had  been  in  Okotoks  all  day 
simply  for  the  purpose  of  getting  Rowles  and  plaintifiE  to- 
gether to  get  matters  arranged  when  they  did  get  together, 
instead  of  going  to  see  them  when  the  agent  came  for  him, 
or  if  he  was  afraid  of  his  train  going  without  him,  since  it 
appears  he  was  waiting  for  a  train,  asking  them  to  come  to 
the  station,  he  sa}s  he  sent  the  agent  back  with  the  state- 
ment that  if  plaintiff  settled  with  Rowles,  he  could  have  the 
place  at  $10  an  acre,  and  if  he  didn't  the  deal  was  off.  I 
find,  therefore,  that  on  Saturday  evening  an  agreement  was 
reached,  with  the  exception  of  the  manner  of  payment  of  the 
purchase  money,  and  T  accept  the  agent's  testimony  and  find 
that  defendant  authorized  him  to  settle  this  and  sign  a  con- 
tract. On  Monday  morning  this  was  settled  between  plain- 
tiff and  the  agent,  and  $150  was  paid  by  cheque,  and  the 
balance  agreed  to  be  paid  on  1st  September ;  and  a  receipt 
was  given  in  the  followinjr  words : 

Okotoks,  Alberta,  July  17th,  1905. 

This  is  to  certify  that  we  have  received  from  Mr.  Ernest 
Stevenson  the  sum  of  one  hundred  and  fifty  dollars  (cheque 
for  $150),  being  deposit  and  part  payment  on  the  north- 
east quarter  of  section  15,  township  20,  range  29  west  of  4th 
meridian  (N.E.  i  15,  20,  29,  west  of  4th  mer.).  The  sum 
of  fourteen  hundred  and  eighty-seven  dollars  and  fifty  cents 
($1,487.50)  to  bo  paid  on  or  before  the  first  day  of  Septem- 
ber, nineteen  hundred  and  five  (1st  Sept..  1906),  when  clear 
title  is  secured  for  above  amount. 

D.  McKay  Murray, 
for 
Murray,  Muncey,  &  Flanagan. 

The  agent  at  once  wrote  to  defendant  advising  him  as 
follows : 

Okotoks,  Alberta,  July  17th,  1905. 

We  have  closed  the  deal  with  Mr.  Stevenson  for  you  sub- 
ject to  terms  with  Weseley  Rowles  and  your  approval.  We 
have   accepted   his   cheque   for   $150   and    the    balance    of 
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$1,487.50  to  be  paid  on  or  before  the  first  day  of  September, 
1905. 

These  were  the  best  terms  we  could  make,  but  Stevenson 
states  that  he  might  be  in  position  to  pay  all  inside  two 
weeks,  but  did  not  want  to  bind  himself. 

We  will  send  cheque  to-morrow  after  seeing  Rowles. 

Yours  in  haste, 

D.  McKay  Murray, 
for 
Murray,  Muncey,  &  Flanagan. 

It  was  contended  by  defendant  s  counsel  that  this  letter 
supports  defendant's  evidence  and  is  inconsistent  with  plain- 
tiffs. The  expression  "subject  to  terms  with  Wesley  Howies'' 
appears  to  me  quite  as  consistent  with  the  view  that  defen- 
dant was  to  settle  with  him  as  with  the  view  that  plaintiff 
was,  since  the  "  deal "  would  not  be  closed,  as  far  as  de- 
fendant was  concerned,  until  he  had  settled  with  Howies. 
And  the  words  "  subject  to  your  approval "  may  very  well 
refer  to  the  terms  of  payment  which  had  been  settled  by  the 
agent.  The  expression  "  the  best  terms "  evidently  refers  to 
the  time  of  payment,  by  reason  of  what  follows,  and  the 
price,  by  the  terms  of  the  letter,  appears  co  have  been  agreed 
on  before,  though  defendant  says  it  was  to  be  simply  $1,600. 
It  was  suggested  that  the  holding  of  the  cheque  until 
Rowlos  could  be  seen  was  because  the  agreement  depended  on 
what  Bowles  would  do;  but, . although  Murray  could  not  ex- 
plain why  he  did  not  send  the  cheque  until  the  next  day, 
unless  because  he  was  in  a  hurry  to  get  the  letter  posted, 
it  seems  to  me  that  the  last  sentence  simply  means,  "  We  will 
write  you  to-morrow  after  seeing  Howies  and  will  enclose  the 
cheque,"  for  it  is  to  be  observed  that  the  writer  is  writing 
"  in  haste.''  The  fact  too  that  defendant's  agent  was  to  see 
Bowles  supports  the  view  that  defendant  was  to  settle  with 
him. 

It  appears  to  me  quite  clear  that  the  certificate  or  receipt 
set  out  above  is  not  a  sufficient  memorandum  to  satisfy  the 
Statute  of  Frauds  by  reason  of  the  identity  of  the  vendor  not 
appearing  in  it;  and  I  need  cite  only  the  ver)-  late  case  de- 
cided in  Ontario  a  few  weeks  ago,  Bradley  v.  Elliott,  7  0. 
W.  B.  137,  but  I  have  found  that  Murray  had  authority  to 
sign  so  as  to  bind  the  defendant;  and  it  is  urged  that  the 
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cheque  which  is  mentioned  may  be  looked  at  and  made  part 
of  the  memorandum  ;  and  I  am  of  opinion,  on  the  authority  of 
Long  V.  Millar,  4  C.  P.  D.  450,  Walter  v.  LeBlanc,  15  Times 
L.  R.  426,  and  other  cases,  that  this  view  is  correct.  The 
cheque,  however,  though  referred  to,  was  not  put  in  evidence , 
but  the  witness  Murray,  in  answer  to  a  question  put  to  him 
by  defendant's  counsel  on  cross-examination,  stated  that  it 
was  made  payable  to  defendant.  While  plaintiff  could  not 
have  proved  the  contents  of  the  cheque  in  this  way,  I  am  oT 
opinion  that  the  statement  coming  in  the  way  it  did  is  evi- 
dence of  which  plaintiff  may  have  the  benefit,  and,  in  my 
opinion,  it  supplies  what  is  lacking,  and,  together  with  the 
receipt  or  certificate,  constitutes  a  sufficient  memorandum  of 
the  agreement. 

The  plaintiff  was  ready  to  pay  the  balance  of  $1,487.50 
on  1st  August,  when,  by  Murray's  instructions,  he  placed  it 
in  the  form  of  a  marked  cheque  in  the  hands  of  the  manager 
of  the  Union  Bank  at  Okotoks,  to  be  handed  over  on  the 
production  of  a  transfer  of  the  land  to  plaintiff,  f  he  plain- 
tiff also  relies  on  alleged  acts  of  part  performance  on  his 
part  to  take  the  case  out  of  the  statute.  It  appears  that  on 
the  same  day  on  wliich  he  paid  the  deposit  he  went  on  the 
place  and  put  up  some  wire  for  fence,  and  a  few  days  later  pro- 
ceeded to  dig  a  well,  and  later  put  up  fence,  corrals,  and  other 
buildings,  and  did  other  work  on  the  place.  The  defendant 
says  he  did  not  know  plaintiff  was  in  possession  of  the  place 
until  ho  was  sued;  but,  in  view  of  the  fact  that  I  have  de- 
clined to  accept  his  evidence  on  the  other  point,  I  prefer  to 
accept  the  evidence  of  the  witne>s  Murray,  who  states  that 
he  told  defendant  both  in  Okotoks  and  later  in  Calgary  that 
plaintiffs  was  in  posset^sion,  and  I  a!]i  also  satisfied  that  at 
the  interview  between  plaintiff  and  defendant  the  latter  told 
the  former  that  he  could  go  into  possession  at  once  if  Ym 
purchased.  I  am  disposed  to  the  view  that  on  the  authori- 
ties these  acts  constitute  such  a  part  performance  as  woul<l 
justify  a  Court  in  decreeing  specific  performance,  but,  as  I 
have  found  in  the  plaintiff's  favour  on  the  memorandum,  it 
is  not  necessary  to  definitely  decide  this  point. 

Judgment  will  therefore  be  for  plaintiff  for  specific  p(»r- 
formance  of  the  agreement  contained  in  the  certificate  or 
n>ceipt  above  set  out  with  costs. 
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Craig,  J.  February,  190(5. 

TRIAL. 

MILLEK  V.  WILLIAMS. 

I  : 

Chose  in  Action — Assignment  of — Right  of  Assignee  to  Sue — 
Claim  for  Price  of  Goods  Sold — Evidetue — Inferences — 
Invoices — Credits — Foreign  Commission — Status  of  Com- 
missioner.  , 

Action  to  recover  the  price  of  goods  ioltl. 
J.  B.  PattuUo  and  H.  E.  Ridley,  for  plaintiff.- 
F.  L.  Gwillira  and  F.  C.  Crisp,,  for  defendant. 

Craig,  J.: — -The  plain tilf  is  suing  as  the  assignee  of  cer- 
tain choses  in  action  from  the  North-Weat  Fixture  Company 
of  Seattle,  U.S.  The  defendant  is  interested  in  an  enter- 
prise which  requires  electrical  supplies  and  machinery,  and 
was  in  his  own  capacity  so  interested  during  the  year  1901, 
when  the  goods  the  price  of  which  is  sued  for  were  supplied 
to  him.  Ill  September,  1901,  the  concern  then  carried  on 
by  Williams,  being  an  electric  light  plant,  was  consolidated 
into  an  incorporated  company  known  as  'The  Dawson  Elec- 
tric Light  and  Power  Company,"  which  company  continued 
to  carrv'  on  the  same  business  in  the  same  place  and  con- 
tinued to  deal  with  the  North-West  Fixture  Company,  Wil- 
liams being  tho  owner  of  a  very  large  proportion  of  the  stock 
in  the  newly  organized  company.  Williams  was  also  inter- 
ested in  othcM-  enterprises  at  the  same  time,  which  required 
the  use  of  electrical  supplies.  The  Xorth-West  Fixture  Com- 
pany tarried  on  business  in  Seattle,  both  as  merchants  deal- 
ing in  electrical  supplies  and  as  jobbers  buying  direct  from 
the  manufacturers  as  agents  for  purchasers,  and  notably 
Williams,  in  many  instances.  In  the  spring  of  1902  the 
North-West  Fixture  Company  became  insolvent,  and  proceed- 
ings were  had  in  bankruptcy  under  the  laws  of  the  State  of 
Washington  and  the  Federal  Bankruptcy  Act,  which  appear 
to  have  been  regular,  and  which  were  sworn  to  be  regular 
by  an  expert  solicitor  called  in  Seattle,  and  under  the  pro- 
ceedings then  taken  the  claim  was  first  assigned  to  one  Sara 
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Park — at  least  it  wa.s  so  alleged — but  in  a  contest  taken 
before  the  Referee  in  Bankruptcy  or  the  Judge  having  jur- 
isdiction in  the  matter,  it  was  adjudicated  that  the  assign- 
ment to  Park  did  not  cover  the  claim  sued  upon,  it  appear- 
ing that  the  advertisement  of  the  assignee  for  sale  of  choses 
in  action,  did  not  include  this  claim,  but  by  inadvertence 
the  bill  of  sale  given  to  Park  covered  all  the  book  debts. 
Upon  the  matter  being  heard  before  the  Judge  in  Bankruptcy 
it  was  so  adjudicated,  and  the  assigniiieni^  as  it  affected  this 
claim  to  Park,  was  not  allowed,  and  thereupon  Park  acqui- 
eeced  in  the  judgment,  and,  by  his  evidence  given  on  the 
commission  in  this  case  in  Seattle,  disavowed  any  claim  to 
this  suit  or  the  subject-matter  of  it»,  and  further  gave  a  re- 
lease and  assignment  of  all  his  interests  to  the  plaintiff. 
Miller.  It  appeared  on  the  evidence,  however,  that  Park  has 
an  interest  in  the  result  of  this  8uit,-;-a  half  interest,  he 
says — and  is  aiding  in  the  carrying  on  of  it. 

The  point  is  raised  under  our  ^Act  by  counsel  for  the 
defence  that  the  entire  beneficial  int(»re.st  in  the  claim  has 
not  pasjsed  to  the  a.^signee  Miller,  Under  see.  2  of  ch,  37  of 
ogr  Ordinance,  it  is  provided  that '"  the  term  ^  assignee '  in  the 
next  preceding  section  includes  any  pei-son  now  being  or 
hereafter  becoming  entitled  under  a  first  or  subsequent 
assignment  or  transfer  or  any  derivative  title  to  a  debt  or 
chose  in  action,  and  possessing  at  the  time  of  tlie  suit  or 
action  being  instituted  the  whole  and  entire  beneficial  inter- 
est therein  and  the  right  to  receive  the  8ubject  or  proceeds 
and  to  ^nve  effectual  discharge  therefor."  Tt  is  argued  that 
because  Park  has  some  interest  in  the  result  of  the  suit  under 
a  verbal  contract  or  understanding  between  himself  and  the 
plaintiff,  therefore  the  plaintiff  has  not  the  entire  ])eneficial 
interest.  It  was  held  in  the  case  of  Munro  v.  Morrison  by 
the  Cotirt  en  banc  here,  that  where  a  party  transfers  for  a 
nominal  consideration  any  debt  such  as  a  claim  for  wages 
or  other  debt  for  the  purpose  of  suit,  and  while  retaining  the 
right  to  the  proceeds  of  the  suit,  th(^  person  havino:  such  an 
assignment  and  suing  thereon  could  not  recover;  that  this 
section  was  a  bar;  but  I  think  the  cast^  1  am  considering  is 
entirely  different.  The  entire  beneficial  interest  has  passed 
from  tiie  assignors,  the  North-West  Fixture  Company :  they 
retain  no  interest  whatever  in  the  result  of  this  suit,  but 
have  parted  with  all  their  property  to  Miller,  who  has,  so  far 
as  the  North-We-t  Fixture  Company  are  concerned,  and  so 
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far  as  this  defendant  is  concerned,  the  entire  beneficial  in- 
terest and  the  legal  right  to  recover.  Whatever  understand- 
ing he  and  Park  may  have  between  them  regarding  the  pur- 
chase, I  think  is  not  affected  by  this  section,  but  it  only  affects 
such  assignments  as  reserve  in  the  assizor  some  interest, 
and  where  the  assignment  does  not  pass  ail  the  interest  of  the 
assignor  in  the  property  affected. 

The  evidence  in  the  case  was  taken  mainly  on  commis- 
sion, a  commission  being  issued  to  Seattle  to  examine  the 
oflScers  of  the  North-West  Fixture  Company,  from  whom 
the  goods  were  purchased,  and  other  persons  in  New  York 
city.  I  may  say  at  once  that  I  have  never  read  evidence  in 
a  case  which  has  proved  so  entirely  unsatisfactory,  l^he  in- 
voices cover  nearly  a  year's  transactions  and  $33,524  worth 
of  goods  and  credits  of  $28,800  odd,  involving  a^  great  many 
items  and  a  great  mass  of  exhibits,  being  invoices  and 
vouchers,  freight  bills,  etc.  The  defence  now  raised  is  of  a 
two-fold  nature;  first,  that  the  prices  charged  are  excessive; 
and  next,  that  there  are  certain  credits  which  should  be 
allowed  which  are  not  allowed,  and  that  the  accounts  of 
Williams  and  the  Dawson  Electric  Light  and  Power  Com- 
pany are  so  involved  that  the  whole  matter  was  disposed  of 
and  settled  when  the  electric  light  company  account  was 
settled.  There  are  other  defences, — ^that  the  goods  were 
never  received,  and  that  they  were  bought  by  the  North- 
West  Fixture  Company  for  Williams  as  Williams's  agent,  the 
company  being  jobbers  who  took  their  profit  from  the  whole- 
sale houses  and  not  from  Williams. 

The  officers  of  the  company  were  examined  upon  every 
invoice,  and  it  is  important  to  note,  and  ver\'  damaging  to 
the  case  of  the  defendant  to  learn,  that,  if  the  defence  of 
excessive  prices  was  a  bona  fide  defence,  absolutely  no  cross- 
examination,  which  can  be  called  cross-examination  at  all, 
took  place  wlum  the  witnesses  proved  the  invoices.  Now 
counsel  for  the  defence  raises  a  very  elaborate  argument, 
which  is  purely  argument  with  no  evidence  in  many  cases 
to  support  it,  that  the  prices,  by' a  comparison, between  the 
vouchers  and  the  invoices,  shew  exhorbitant  profits.  It 
might  have  been  possible  to  prove  what  the  counsel  for 
the  defendant  now  seeks  to  establish  by  argument  not 
based  upon  evidence  of  a  satisfactory  nature  or  any  evidence 
at  all,  and  by  drawing  conclusions  whi'^h  are  based  upon 
comparisons  which  have  no  value  unless  established  by  actual 
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sworn  testimony.  I  am  free  to  admit  that  suspicions  were 
created  in  my  mind  by  what  appeared  to  be  irreconcilable 
differences  in  prices  charged  at  different  times  and  by  what 
would  appear  perhaps  to  be  verA'  large  profits,  but  1  am  re- 
minded of  the  dictum  of  Mr.  Justice  Strong  in  the  Riche- 
lieu Election  Case,  where  he  says,  at  p.  177  of  21  S.  C.  R. : 
"  In  dealing  with  questions  of  evidence  courts  do  not  permit 
facts  in  themselves  susceptible  of  easy  proof  to  be  estab- 
lished by  mere  inference  from  other  facts  from  which  they 
are  not  necessary  consequences."  And  a  very  similar  ex- 
pression was  used  by  one  of  the  Judges  of  the  Privy  Council 
in  the  case  of  The  "  Kitty  D,"  v.  The  King,  26  C.  L.  T.  76, 
80 :  "  It  may  be  that  the  excuses  given  for  not  doing  so 
are  valid,  but  the  excuses  for  not  having  the  evidence  will 
not  supply  the  place  of  the  evidence/' 

How  am  I  to  tell  whether  10  per  cent,  at  one  time  is  a  fair 
profit  and  100  per  cent,  at  another  time  a  fair  profit,  unless  I 
have  some  evidence  to  shew  it.  The  witnesses  for  the  plain- 
tiff in  ever}'  case  swear  that  the  prices  are  fair,  just,  and 
reasonable,  and  the  going  price  at  the  time  and  place,  and 
I  will  comment  as  I  go  along  npk)n  th*e  various  invoices  as 
to  what  evidence  there  is  to  affect  this  evidence  given  for 
the  plaintiff's  side.     .     .     . 

(The  Judge  then  made  findings  of  fact  upon  the  in- 
voices and  claims  of  credit,  mainly  in  favour  of  plaintiff.] 

Counsel  for  the  defence  objected  that  the  evidence  was 
taken  before  a  commissioner  not  authorized  to  receive  evi- 
dence for  admission  in  the  Courts  of  this  Territory.  It  is 
a  new  question,  but  I  take  it  that  the  Judicature  Act  em- 
powering the  Judge  to  appoint  d  commissioner  and  to  name 
that  commissioner  gives  him  power  to  appoint  any  one  who 
is  qualified  to  take  evidence,  and  that  that  ])ersou  need  not 
be  such  a  one  as  would  without  such  a  commission  be  the  only 
proper  person  to  receive  and  take  evidence  for  use  in  the 
Courts,  and  I  therefore  hold  that  the  commissioner  was 
properly  appointed  by  the  order  to  take  evidence  and  that 
the  commission  evidence  was  properly  read. 

If  necessar}'  there  will  be  a  reference  to  take  the  ac- 
count. 

The  general  costs  of  the  action  will  be  paid  by  the  de- 
fendant. 
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IIANITOBA. 

BiOHARDS,  J.  March  7th,  1906. 

CHAMBERS. 

Re  LISGAR  dominion  ELECTION. 

Re  SELKIRK  DOMINION  ELECTION. 

Re  BRANDON  DOMINION  ELECTION. 

Re  portage  LA  PRAIRIE  DOMINION  ELECTION. 

Parliamentary  Elections — Controverted  Election  Petition — 
Preliminary  Objections — Charges  against  Returning  Offi- 
cer — Misconduct — Corrupt  Practices — Common  Law  of 
Parliament. 

Petitions  were  filed  iu  respect  of  each  of  the  above  men- 
tioned elections — the  res{)<)ndents  in  each  case  being  the 
ejected  member  and  tlie  returning  officer. 

Paragraph  3  of  each  petition  alleged  that  proper  lists 
were  transmitted  to  the  Clerk  of  the  Crown  in  Chancery,  who 
caused  the  same  to  be  printed,  and  he  duly  transmitted  to 
tlie  returning  officer  a  sufficient  number  of  the  lista  to  carry 
out  the  election.  But  the  returning  otficer,  acting  on  behalf 
of  his  co-respondent  and  in  collusion  with  him,  unlawfully 
established  diflFerent  -polling  divisions  and  furnished  to  the 
deputy  returning  officers  lists  prepared  arbitrarily  by  the  re- 
turning officer,  and  omitted  the  names  of  voters  entitled  to 
be  placed  thereon.  And,  as  a  result  of  the  illegal  and  im- 
proper acts  and  omissione  of  the  returning  ofiBcer  and  his 
deputies,  ninny  persons,  duly  qualified  electors,  who  were  en- 
titled to  vote,  were  deprived  of  their  right  to  vote,  and  others, 
not  haviiifr  tlio  ri«j:ht  to  vote,  did  vote,  whereby  the  result  of 
the  election  was  materially  affected. 

Paragrapli  4  alleged  that  in  furtherance  of  a  design,  pre- 
viously arranged  with  his  co-respondent,  of  embarrassing  and 
hindering  those  opposed  to  the  latter,  the  returning  officer 
furnished  his  co-respondent  with  copies  of  the  voters'  lists 
so  improperly  made  out  and  refrained  from  furnishing  copies 
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to  the  uiisucces^tul  candidate,  and  concealed  from  the  un- 
successful candidate  the  real  facts  that  he  had  established 
polling  divisions  differing  from  tliosc  established  by  the  pro- 
vincial authorities  for  provincial  elections,  and  that  he  had 
made  out  nevr  lists. 

Paragraph  5  alleged  that  the  returning  officer,  instead  of 
forwarding  the  copies  of  the  voters*  list  received  by  him 
from  the  Clerk  of  the  Crown  in  ChanciTv  to  the  deputy  re- 
turning officers,  made  changes  and  erasures  therein  and  re- 
moved the  names  of  voters  and  prevented  such  electors  from 
voting.  , 

Paragraph  6  alleged  that  the  returning  officer  signed  a 
large  number  of  certificates  in  blank  to  enable  voters  to  vote 
at  polling  places  for  which  their  names  did  not  appear. 

Paragraph  7  alleged  that  the  respondents  did  conspire  to 
impede  and  interfere  with  the  free  exercise  of  the  franchise 
of  many  voters. 

Paragraph  8  alleged  that  the  returning  officer,  with  the 
knowledge  and  consent  of  his  co-respondent,  for  the  purpose 
of  securing  the  flection  of  the  latter,  in  many  ways  impro- 
perly aided  and  assisted  in  the  election  of  the  latter. 

The  returning  officer  in  each  case  filed  preliminary  ob- 
jections alleging  that  his  conduct  could  not  be  impeached, 
nor  could  he  be  punished  for  the  act^  alleged  in  paragraph 
3 ;  that  the  allegations  set  forth  in  paragraph  4  could  not  bo 
tried  by  way  of  election  petition :  that  the  charges  in  para- 
graph 5  were  not,  if  true,  ground  for  vacating  the  seat ;  that 
he  was  not  responsible  for  the  action  of  deputy  returning 
officers;  and  he  objected  to  paragraph  8  that  he  ought  not 
to  be  called  upon  to  answer  the  same  because  of  its  vague- 
ness, and  if  true  the  charges  were  not  of  such  a  nature  as 
would  be  sufficient  to  vacate  the  seat. 

H.  M.  Howell,  K.C.,  and  F.  H.  Phippen,  for  the  respon- 
dents. 

C.  P.  Wilson  and  A.  J.  Andrews,  for  the  petitioners. 

lliciiARDs,  J.: — The  preliminary  objections  were  aban- 
doned, except  those  to  paragraphs  3.  4,  5,  6,  T,  <S.  and  0.  of 
these  petitions.  The  petitions  are  alike  as  to  those  para- 
graphs. 

The  8th  paragraph  is  too  vagne  to  constitute  a  charge 
that  the  respondent,  or  returning  officer,  should  be  called  on 
to  meet.     T  think  it  should  be  struck  out. 
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Paragraphs  3,  4,  5,  6,  and  9,  indicate  the  nature  of  the 
charges  therein  made.  All  of  these  allege  serious  interfer- 
ences with  the  proper  exercise  of  the  franchise  at  the  elec- 
tion. Paragraph  7  is  merely  a  statement  of  results  alleged 
to  have  occurred  from  the  specified  charges  in  the  other  para- 
graphs named  in  it. 

Paragraphs  3,  4,  5,  6,  and  9,  have  been  objected  to  by 
both  the  respondents  and  returning  officers.  It  is  contended 
that  the  acts  alleged  in  them  do  not  constitute  corrupt 
practices. 

Section  3(/)of  the  Dominion  Controverted  Elections  Act 
says :  ''  The  expression  '  corrupt  practices '  or  'corrupt  prac- 
tice '  means  acts  in  reference  to  elections,  which  are  declared 
to  be  corrupt  practices  by  the  Dominion  Elections  Act,  or 
any  other  Act  of  the  Parliament  of  Canada,  or  recognized  as 
such  by  the  common  law  of  Parliament." 

The  acts  alleged  in  the  questioned  paragraphs  are  not 
specifically  defined  as  corrupt  practices  by  the  Dominion 
Kl^ctions  Act,  or,  so  far  as  1  am  aware,  by  any  other  statute 
of  Canada.  They  would,  however,  be  infringements  on  sta- 
tutory pro\'i8iontf  as  to  the  conduct  of  an  election.  Those 
statutory  provisions  did  not  exist  until  a  comparatively  re- 
cent date ;  and  it  is  argued  that,  therefore,  contraventions  of 
them  can  not  be  offences  by  the  common  law  of  Parliament. 

In  Woodward  v.  Sarsoiis,  L.  R.  10  C.  P.  at  p.  743,  Lord 
Coleridge,  C.J.,  says:  "  We  are  of  opinion  that  the  true  state- 
ment is  that  an  election  is  to  he  declared  void  by  the  common 
law,  applicable  to  parliamentary  elections,  if  it  was  so  con- 
ducted that  the  tribunal  which  is  asked  to  avoid  it  is  «»atisfied, 
as  a  matter  of  fact,  either  that  there  was  no  real  election  at 
all,  or  that  the  election  was  not  really  conducted  under  the  sub- 
sisting election  laws.  As  to  the  first,  the  tribunal  should  be 
so  satisfied,  i.e.,  that  there  was  no  real  election  by  the  con- 
stituency at  all,  it  it  were  proved  to  its  satisfaction  that  the 
constituency  had  not,  in  fact,  had  a  fair  and  free  opportunity 
of  electing  the  candidate  whom  4 he  majority  might  prefer.'" 

The  above  seems  to  imply  that,  in  using  the  test,  the  ex- 
isting conditions  of  methods  of  electing  must  he  considered. 
To  hold  otherwise  would  impair  the  ])owers  of  Courts  to  deal 
with  election  trials. 

ft  seems  to  me,  therefore,  that  such  acts  as  are  alleged  in 
the  questioned  paruprraphs  may  amount  to  corrupt  practices 
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witliiu  tlie  common  law  of  Parliament,  as  they  might,  in  ex- 
treme cases,  be  of  such  extent  "'  that  the  constituency  had 
not,  in  fact,  had  a  fair  and  free  opportunity  of  electing  the 
candidate  whom  the  majority  miglit  prefer/' 

I  am  of  opinion  that  the  paragraphs  of  a  petition  should 
be  read  together,  and  that,  so  long  as  a  paragraph  contains 
statements  of  alleged  facts  which,  if  true,  might  contribute 
to  effecting  the  above  results,  said  paragraph  should  not  be 
struck*  out  on  preliminary  objections. 

It  is  "argued  tliat  the  returning  officer  is  not  contemplated 
as  a  respondent  by  sec.  7  of  tliat  Act,  when  the  petition  com- 
plains of  an  undue  election,  but  that  that  section  only  refers 
to  cases  of  undue  return,  no  return,  or  double  return. 

That  section  says:  "Whenever  an  election  petition  com- 
plains of  the  conduct  of  any  returning  officer,  such  relum- 
ing officer  shall,  for  all  the  purposes  of  this  Act,  except  the 
admission  of  respondents  in  his  place,  be  deemed  to  be  a 
re^ondenf 

I  take  the  words  "  complains  of  the  conduct  of "'  to  cover 
allegations  of  misconduct  by  the  returning  officer  in  connec- 
tion with  the  election. 

The  wording  is  very  wide,  and,  in  the  absence  of  author- 
ity to  the  contrary,  I  can  not  hold  that  it  is  not  wide  enough 
to  cover  such  a  case  a^  i.s  here  alleged  against  the  returning 
officer. 

In  each  case,  except  the  Brandon  one.  all  of  paragraph  8, 
and  the  figure  "  8  "  in  paragraph  7,  are  to  be  struck  out,  and 
Ihe  preliminarv  objections,  other  than  as  hold  good  by  such 
changes,  dismissed. 

In  the  Brandon  case  the  potitionerV  counsel,  at  the  argu- 
ment, decided  to  abandon  the  paragraphs  in  question,  except 
those  numbered  6  and  9.  In  that  case  the  order  will  there- 
fore go  to  Strike  out  paragraphs  3,  4,  5,  7,  and  8,  and  to 
dismiss  the  preliminary  objections  except  as  to  those  para- 
graphs. 

No  costs  to  any  parties. 
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BKinSH  COLUMBIA. 

(VAHCOWIiB.) 

Ikving,  J.  February  6th.  1906.  • 

TRIAL. 

ATTORNEY-GENERAL  v.  RUFFNBR,  * 

Costs — Action  by  Attorney-General — Dismissal — Payment  of 
Costs  ly  Relator  or  Attomey-Oeneral. 

This  action,  brought  by  the  Attorney-General  for  Biitieh 
Columbia,  on  the  relation  of  a  private  individual,  was  die- 
missed  at  the.  hearing,  but  judgment  as  to  costs  was  re- 
nerved. 

A.  D.  Taylor,  for  the  Attorney-General. 

E.  Peters,  K.C.,  for  the  relator. 

A.  L.  Belyea,  K.C.,  for  defendant  Ruffner. 

E.  V.  Bodwell,  K.C.,  for  defendant  Blunck. 

Irving,  J.: — ^\Vhon  a  suit  was  instituted  on  behalf  of 
the  Crown,  or  of  those  who  enjoy  its  prerogative,  or  whose 
rights  are  under  its  especial  protection,  the  matter  of  com- 
plaint was,  prior  to  the  coming  in  force  of  the  Supreme 
Court  Rules,  1883,  offered  to  the  Court  by  way  of  informa- 
tion bv  the  Attorn ev-General  "ex  ofiBcio*'  or  with  **a  re- 
lator.''' 

In  either  case,  the  Crown  sued  as  parens  patriae,  and, 
except  for  the  purposes  of  costs,  there  was  no  difference  be- 
tween an  ex  officio  information  and  an  information  at  the 
relation  of  a  private  individual :  per  Jessel,  M.R.,  in  Attor- 
ney-General V.  Cockermouth  Tiocal  Board,  L.  B.  18  Eq.  at  i 
p.  176. 

Since  the  making  of  the  Supreme  Court  Rules  of  1883, 
the  action  is  commenced  by  writ,  but  by  Order  16,  Rule  20  I 

(B.  C.  Marginal  Rule  110),  before  the  name  of  any  person  I 

can  be  used  in  any  action  as  relator,  such  person  shall  sign 
a  written  authority  to  the  solicitor  for  that  purpose. 
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Now,  as  the  Attorney-General  can  file  an  information 
without  a  relator  at  all,  I  can  see  no  object  in  requiring  a 
relator,  still  less  a  consent  in  writing,  unless  it  is  for  the 
purpose  of  making  the  relator  responsible  for  the  costs  of  the 
action. 

Daniell,  at  p.  ()5,  ed.  of  1882,  says:  "Although  it  is  the 
gteneral  practice  where  a  suit  immediately  concerns  the  right  of 
the  Crown  to  proceed  without  a  relator,  yet  instances  have 
sometimes  occurred  where  relators  have  been  named.  In 
such  cases,  however,  it  has  been  done  through  the  tenderness 
of  the  officers  towards  the  defendant  in  order  that  the  Court 
might  award  costs  against  the  relator  if  the  action  should 
appear  to  have  been  improperly  conducted."  And  in  a  note 
to  the  above : — "  We  were  referred  for  an  instance  of  the  op- 
pression arising  from  not  naming  a  relator  to  the  case  of 
Attorney-General  v.  Fox,  Ld.  Raym.  p.  23  n  (g*),  where,  no 
relator  being  named,  the  defendants  though  finally  success- 
ful were  put  to  an  expense  almost  equal  to  the  value  of  the 
property.'^ 

In  Attorney-General  v.  Logan,  [1891J  2  Q.  B.  100,  Big- 
ham,  Q.C..  now  Bigham,  J.,  and  the  present  Attorney-Gen- 
eral, in  their  argument  said : — "  The  only  object  of  inserting 
the  name  of  the  relator  is  to  make  him  responsible  for  the 
costs  of  the  proceedings.'^  Wills,  J.,  said : — "'  There  is  au- 
thority for  saying  the  relator  need  not  liave  any  personal  in- 
terest in  the  matter  except  as  one  of  the  public;  he  need  not 
in  fact  be  himself  damaged  at  all,  and  if  that  is  so,  the  in- 
troduction of  the  relator  is  really  only  a  matter  of  costs." 
Vaughan  Williams,  J.,  now  Lord  Justice,  said : — "  As  I  un- 
derstand the  practice,  when  the  Attorney-General  proceeds 
at  the  relation  of  a  private  person  he  takes  the  proceedings 
as  representing  the  Crown,  and  the  Crown,  through 
the  Attorney-General,  is  really  a  party  to  the  litiga- 
tion. It  is  quite  true  that  when  the  proceeding  is 
taken  at  the  relation  of  a  subject,  the  practice  is  to  in- 
sert his  name  in  the  proceeding?  a-s  the  relator,  and  to 
make  him  responsible  for- the  costs,  but  I  do  not  think 
that  this  practice  in  any  sense  makes  the  relator  a  party  to 
the  proceedings,  although  he  is  responsible  for  the  costs,  any 
more  than  (to  take  a  converse  case)  an  infant  who  brings  an 
action  is  responsible  for  the  costs  of  it.     Tf  T  am  right,  it 
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would  seem  that  the  practice  of  making  the  relator  directly 
responsible  for  the  costs  of  the  action  had  its  origin  not  in 
the  protection  of  the  defendant  but  of  the  Crown/* 

In  our  own  Court,  Begbie,  C.J.,  in  Anderson  y.  City  of 
Victoria  (1884),  1  B.  C,  pt.  2,  p.  108,  speaks  of  the  Attor- 
ney-General "  receiving  a  proper  indemnity  as  to  costs."  This 
may  mean  as  to  his,  the  Attomey-Qeneral's,  costs,  and  if  so, 
does  not  touch  the  question  as  to  defendants'  costs.  In  At- 
torney-General V.  London  County  Council,  [1901]  1  Ch.  781, 
[1902]  A.  C.  165,  where  the  Attorney-General,  on  the  rela- 
tion of  certain  persons  and  companies  carrying  on  the  busi- 
ness of  omnibus  proprietors,  being  ratepayers,  brought  an 
action  against  the  council  to  restrain  it  from  running  omni- 
bufises,  there  was  a  discussion  as  to  the  Attomey-Gteneral's 
powers  and  duties  in  an  information.  Yaughan  Williams, 
J!,  at  p.  807,  says: — ^^'The  relators  are  ratepayers  and  have 
a  right  to  ask  the  Attorney-General  to  allow  his  name  to  be 
used,*'  etc.  How  could  they  have  the  right  except  on  being 
responsible  for  the  costs  occasioned  to 'the  defendants  if  the 
latter  should  prove  successful? 

In  Attorney-General  ex  rel.  City  of  Vancouver  v.  Cana- 
dian Pacific  R.  W.  Co.,  11  B.  C.  R.  289,  Duff,  J.,  in  dismis- 
sing  the  action,  did  so  with  costs  to  be  paid  by  the  relators. 

Mr.  Peters  <2ontended  that  the  Attorney-General  was 
liable  for  costs  under  Imperial  statute  18  &  19  Vict.  ch.  90, 
under  which  Act  costs  are  payable  by  the  Crown  as  between 
subject  and  subject,  but  I  am  of  the  opinion  that  that  Act 
is  not  in  force  here.  It  was  not  a  general  Act,  but  required 
a  special  Act  to  make  it  applicable  to  the  Isle  of  Man,  and 
the  machinery  by  which  the  Act  is  to  be  worked  out  could 
not  be  applied  here. 

Wallbridge,  C.J.,  of  Manitoba,  decided  in  Attorney-Gen- 
eral V.  Richard,  4  Man.  L.  R.  336,  that  that  statute  had  not 
been  imported  into  Manitoba. 

In  my  opinion  the  order  should  be  confined  to  making 
the  costs  payable  by  the  relator. 
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ICAHITOBA. 

Februaby  10th,  1906. 

FULL  COURT. 

JOHANNESSON  v.  GALBBAITH. 

Arbitration  and  Award — Action  for  Money  Demand — De- 
fence of  Payment  of  Amount  Ascertained  hy  Award- 
Amendment  of  Statement  of  Claim — Allegation  of  In- 
validity of  Awardr^Demurrer^Procedure  in  Attaching 
Award  —  Interpretation  of  Rules  of  Court  —  Joinder  of 
Claim  to  Set  aside  Award  with  Original  Demand — 
Equitable  Jurisdictions-Effect  of  Judicature  Act— Time 
for  Attacking  Award— 9  &  10  Yfm.  III.  ch.  15— Prayer 
for  General  Relief.  * 

Appeal  by  plaintiffs  from  the  judgment  of  Pbrdub,  J., 
1  W.  L.  B.  446. 

The  appeal  was  heard  by  Dubuo,  C.J.,  Biohards,  J., 
Mathers,  J. 

C.  P.  Wilson,  for  plaintiflfs. 

6.  A.  Stewart  Potts,  for  defendant. 

Mathers,  J.: — The  argument  of  this  appeal  was  almost 
entirely  confined  to  the  proper  construction  of  Bules  773  and 
774  of  the  Bang's  Bench  Act  relating  to  awards.  In 
my  view,  however,  the  proper  conclusion  to  be  arrived  at 
must  be  reached  by  the  consideration  of  entirely  diflferent 
matters.  Bule  773  provides  a  code  of  procedure  for  the  en- 
forcement of  awards,  and  Bule  774  provides  that  the  former 
practicer  shall  not  be  abolished,  but  shall  only  be  followed  by 
special  leave  of  the  Court  or  a  Judge.  The  "  former  prac- 
tice '*  there  referred  to  is  clearly  the  former  practice  relating 
to  the  enforcement  of  awards.  If  this  be.  the  correct  view, 
and  I  think  it  is,  the  former  practice  as  to  setting  aside  and 
otherwise  dealing  with  awards  and  the  jurisdiction  formerly 
belonging  to  the  Court  of  Chancery  and  now  exercised  by 
tiiis  Court  as  to  swards,  remains  untouched. 
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It  it  undoubtedly  true  that  in  the  old  common  law  courts 
misconduct  of  an  arbitrator,  or  other  matter  extraneous^  to 
the  award,  could  not  be  pleaded  to  an  action  upon  it  with 
the  object  of  shewing  that  the  award  was  illegal,  and  any 
such  plea  would  be  held  bad  upon  demurrer:  Thorbum  v. 
Barnes,  L.  B.  2  C.  P.  384;  Braddock  v.  Thompson,  8  East 
344;  Wills  v.  Maccarmick,  2  Wils.  148;  and  Peuchen  v. 
Lamb,  26  C.  P.  588. 

The  reason  for  this,  as  an  examination  of  the  cases  will 
shew,  was  to  be  found  in  the  fact  that  the  courts  of  common 
law  had  no  jurisdiction  to  set  an  award  aside,  and  the  party 
against  whom  a  voidable  award  was  made,  when  the  illegality 
did  not  appear  upon  its  face,  was  driven  to  the  Court  of 
Chancery  for  relief.  The  fusion  of  law  and  equity  by  the 
Judicature  Acts  and  the  transfer  to  the  Courts  established 
by  those  Acts  of  the  jurisdiction  of  both  the  common  law  and 
Chancery  Courts  and  the  extension  of  the  Rules  as  to  the 
joinder  of  different  causes  of  action,  removed  entirely  the 
diflSculty  formerly  felt  by  the  common  law  Courts  in  dealing 
with  awards.  Since  that  time  it  is  no  longer  necessary  to 
attack  the  award  by  an  independent  proceeding,  but  the  whole 
matter  can  be  fully  and  effectually  dealt  with  in  the  one  ac- 
tion. There  may  be  some  doubt  as  to  whether  or  not  the 
law  has  not  been  so  far  changed  as  to  permit  a  defendant 
now  to  plead,  in  answer  to  an  action  upon  an  award,  such 
facts  as  would  formerly  have  been  sufficient  to  support  a  bill 
in  equity  to  set  the  award  aside.  The  language  used  by 
Chief  Justice  Killam  in  Rogers  v.  Commercial  Union  Assce. 
Co.,  10  Man.  L.  R.  667,  would  seem  to  indicate  that  such 
was  his  opinion.     See  also  Bullen  &  Leake,  1897  ed.,  p.  625. 

I  incline,  however,  to  the  view  that  it  is  not  sufficient  to 
plead  the  illegality  in  answer,  but  that  the  pleading  must  be 
so  framed  as  to  enable  the  Court  to  pronounce  a  judgment 
setting  the  award  aside.  An  award  made  under  the  circum- 
stances indicated  in  the  pleading  before  us  is  not  void,  but 
merely  voidable,  and  until  it  is  set  aside  forms  an  effectual 
bar  to  the  plaintiffs'  right  of  recovery :  Bache  v.  Billingham, 
[1894]  1  Q.  B.  107. 

In  my  judgment,  then,  the  determination  of  this  appeal 
hinges  upon  the  question  whether  or  not  the  plaintiffs'  state- 
ment of  claim,  as  amended,  is  sufficient  to  enable  the  Court 
to  pronounce  a  judgment  setting  this  award  aside  if  the  alle- 
gations as  to  its  illegality  are  established  by  the  evidence. 
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The  allegatioDs  in  the  body  of  the  etatement  of  claim  are, 
I  think,  sufficient,  but  there  is  no  specific  prayer  that  the 
award  be  set  aside. 

There  is,  however,  a  prayer  for  general  relief.  It  is  laid 
down  in  Dan.  Chy.  Pr.,  1901  ed.,  at  p.  371,  that  if  the  state- 
ment of  claim  contains  allegations  offering  issues  in  fact  that 
are  material,  the  plaintiff  is  entitled  to  the  relief  which  those 
facts  will  sustain  under  the  prayer  for  general  relief,  but 
he  cannot  assert  specific  relief  claimed  and  ask  relief  of  an- 
other description  unless  the  facts  and  circumstances  alleged 
on  the  pleadings  will,  consistently  with  the  Rules  of  Court, 
maintain  that  relief. 

In  Slater  v.  Canada  Central  E.  W.  Co.,  25  Gr.  363, 
Chancellor  Sptagge  said :  "  They  pray  primarily  for  eject- 
ment, but  they  also  pray  for  further  and  other  relief,  and  if, 
on  the  facts  that  they  allege,  their  proper  relief  is  to  have 
a  sale,  they  are  entitled  to  that." 

The  right  is  expressed  in  even  wider  terms  in  Brown  y. 
Sewel,  17  Jur.  709,  and  Philips  v.  White,  7  L.  E.  Ir.  160. 
On  this  point  I  have  not  overlooked  the  case  of  Gaughan 
V.  Sharpe,  6  A.  B.  417.  In  that  case  a  bill  was  filed  against 
the  executors  of  a  deceased,  his  widow  and  children  praying 
that  the  proceeds  of  an  insurance  policy  for  the  benefit  of 
the  wife  and  children  shoidd  be  subjected  in  the  hands  of 
the  executors  to  the  payment  of  plaintiff's  debt.  The  Court 
held  that  the  plaintiff  was  not  entitled  to  the  relief  asked, 
and  refused  to  order  administration  under  the  prayer  for 
general  relief.  There  the  plaintiff  abandoned  the  specific 
relief  prayed  and  asked  relief  of  a  totally  different  kind. 
What  the  plaintiff  asks  here  is  payment,  and  I  think  he  is 
entitled  under  the  prayer  for  general  relief  to  ask  the  Court 
to  remove  out  of  the  way  any  obstacle  there  may  be  as  to  his 
obtaining  that  relief. 

There  is  nothing  to  shew  that  the  award  in  question  is 
one  to  which  the  provision  of  the  statute  9  &  10  Wm.  III. 
eh.  15  applies. 

No  question,  therefore,  arises  on  this  appeal  as  to  the 
jurisdiction  of  the  Court  to  set  aside  an  award  otherwise  than 
by  applying  the  summary  proceedings  provided  by  that  Act, 
and  within  the  time  limited  by  it. 
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It  would  certainly  be  a  wiser  act  if  plaintiffs  asked  for 
cancellation  of  the  award  so  aa  to  get  freed  from  future  ac- 
tions on  it. 

I  agree  with  my  brother  Mathers  that,  by  virtue  of  the 
prayer  for  general  relief,  following  the  allegation  of  the 
special  facts  set  up  by  the  amendment,  they  do  so  ask.  But, 
without  any  request  for  cancellation,  I  should  have  thought 
the  amendment  suflBcient,  viewed  as  a  replication  only,  to 
meet  the  award  for  the  purposes  of  this  action,  which  is  all 
that  we  are  now  necessarily  dealing  with. 

This  view  is,  I  thiiik,  that  taken  by  Kill  am,  J.,  in  Rogers 
V.  Commercial  Union  Aesce.  Co.,  10  Man.  L.  R.  676,  and 
also  by  the  6th  edition  of  Bullen  &  Leake,  in  the  notes  to  p. 
626. 

The  King^s  Bench  Rules  773  to  775  seem  to  me  to  apply 
only  to  cases  in  which  the  attack  on  the  award  is  the  initial 
proceeding. 

Witli  deference  I  would  allow  the  appeal. 


Ttim 
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Vol.  III.        TORONTO,  APBIL  16,  1906.  No.  4. 

BBITISH  COLUMBIA. 
(HEIiSON.) 

Duff,  J.  February  '16th,  190G. 

TRIAL. 

PAKK  V.  PARK. 

Husband  and  Wife — Action  by  Wife  against  Husband  for 
Necessaries  Supplied  to  Children. 

Action  by  a  wife  against  her  husband,  from  whom  she  was 
j?eparated,  to  recover  moneys  expended  by  her  out  of  her  sepa- 
rate estate  in  the  support  and  maintenance  of  their  children. 

W.  A.  Macdonald,  K.C.;  for  plaintiff. 

.     S.  S.  Taylor,  K.C.,  for  defendant. 

Duff,  J.: — In  this  case  I  think  there  should  be  judgment 
for  plaintiff.  Plaintiff  and  defendant  were  married  in  To- 
ronto in  July,  1887.  They  had  two  children.  In  February, 
1897,  defendant,  being  in  financial  difficulty,  left  his  wifo 
with  the  children  in  Toronto  and  came  to  the  western  part  of 
Canada.    In  April  slie  received  from  him  a  letter  written  in 
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March,  and  from  that  date  to  this  she  has  not  received  from 
him  any  communication  whatever.  He  left  with  her  the  sum 
of  $10,  and  shortly  after  his  departure  she  collected  a  fur- 
ther sum  of  $19  on  his  account.  With  the  exception  of  these 
sums  she  has  received  no  money  from  him  since  1897.  At 
the  time  defendant  left  Toronto  an  arrangement  was  made 
by  which  plaintiflE  with  her  two  children  should  live  with  some 
persons  occupying  a  house  belonging  to  defendant,  the  price 
of  the  board  of  plaintiff  and  children  being  set  off  against 
the  rent.  Shortly  afterwards,  owing  to  circumstances  which 
it  is  not  necessary  to  mention,  plaintiff  was  obliged  to  leave 
this  place,  and  later  she  went  to  live  with  her  aunt  near 
Hamilton,  where  she  remained  a  year  and  a  half.  There 
seems  to  have  been  some  communication  between  the  aunt  and 
defendant  with  regard  to  compensation  to  the  aunt  for  sup- 
plying board  and  lodging  to  plaintiff  and  her  children.  But 
on  the  expiration  of  the  period  I  have  mentioned,  the  aunt, 
being  in  straightened  circumstances,  and  defendant  having 
for  some  months  made  no  contribution  in  respect  of  the 
maintenance  of  plaintiff  and  her  children,  and  plaintiff  being 
without  means,  plaintiff  found  it  impossible  to  remain  longer 
with  her  aunt,  and  left.  From  that  time  to  the  present  the 
plaintiff  has  supported  herself  and  her  children  out  of  her  own 
earnings  as  an  artist,  without  any  assistance  from  defendant. 
Plaintiff  has  frequently  written  to  defendant  and  has  re- 
ceived no  response  to  her  communications.  Efforts  on  her 
part  to  bring  about  some  arrangement  by  which  he  should 
supply  some  assistance  to  her  in  support  of  the  children  were 
wholly  ineffectual,  and  on  one  occasion,  shortly  before  the  issue 
of  the  writ  in  this  action,  she  came  to  Nelson,  where  defendant 
has  been  living  for  10  or  12  years,  and  was  unable  to  induce 
him  to  meet  her  for  the  purpose  of  discussing  their  relations. 
Thus  during  the  whole  period  from  the  beginning  of  1899 
to  the  present  time  the  burden  of  supporting  her  children 
has  been  wholly  borne  by  plaintiff,  owing  to  the  desertion 
of  plaintiff  and  her  children  by  defendant  and  his  failure 
to  discharge  his  obligations  to  supply  her  and  the  children 
with  the  necessaries  of  subsistence. 

Plaintiff  now  sues  defendant  for  repayment  of  sums 
which  she  has  actually  disbursed  in  paying  for  the  board, 
maintenance,  clothing,  and  physician's  attendance  required 
for  the  children.     The  rule  is  that  where  a  husband"  is  living 
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separate  from  his  wife,  the  separation  being  brought  about  by 
his  misconduct,,  there  is  in  the  wife  an  implied  authority  to 
pledge  his  credit  for  necessaries.  The  presumption  of  the 
existence  of  this  authority  arising  out  of  these  circumstances 
cannot  be  rebutted  by  the  husband.  In  other  words,  as  against 
the  husband,  the  wife  is  the  husband's  agent  to  pledge  his 
credit  for  such  purposes.  The  onus  is  on  the  person  seeking 
to  charge  the  husband  for  such  necessaries  to  shew  that  the 
separation  was  owing  to  the  husband's  fault.  It  follows  from 
what  I  have  said  that  that  onus  has  in  this  case  been  sustained 
by  plaintiff.  It  is  established  further  by  the  decision  cited 
by  Mr.  Macdonald,  Bazeley  v.  Forder,  L.  E.  3  Q.  B.  559,  that 
clothing  supplied  to  a  wife  for  a  child  in  the  custody  of  the 
wife  under  an  order  of  the  Court,  the  wife  living  separate 
from  her  husband,  is  a  necessary  within  the  meaning  of  this 
rule.  I  take  that  case  to  be  an  authority  for  the  proposition 
that  the  board,  clothing,  maintenance,  and  medical  attend- 
ance, in  respect  of  which  this  action  was  brought,  were  neces- 
saries within  the  meaning  of  the  rule  to  which  I  have  re- 
ferred. It  follows  that  any  person  supplying  these  things,  if 
they  were  supplied  to  the  wife  on  the  credit  of  the  husband, 
could  have  maintained  an  action  .against  him.  Further,  there 
is  authority  for  this  proposition,  and  in  fact  the  proposition 
is  a  perfectly  well  established  proposition  of  law,  that  in  such 
a  case  the  husband  might  be  made  liable  upon  an  equitable 
claim  for  money  lent  to  his  wife  and  applied  in  procuring 
necessaries  or  paying  for  necessaries  procured.  I  state  the 
rule  in  the  language  used  in  the  last  edition  of  Bullen  & 
Leake  on  Pleading,  pp.  191-2.  That  rule  is  only  a  particular 
application  of  a  well-recognized  general  principle,  a  further 
illustration  of  which  may  be  found  in  the  case  of  Blackburn 
Building  Society  v.  Cunlifle,  Briggs,  &  Co.,  22  Ch.  D.  61, 
t)  App.  Cas.  857. 

The  decision  of  this  case  turns  on  the  determination  of 
the  question  whether  that  principle  is  to  govern  where  the 
necessaries  supplied  to  the  wife  are  paid  for  by  the  wife  out 
of  her  own  separate  estate.  Under  sec.  8  of  the  Married 
Women's  Property  Act  the  earnings  of  the  wife  in  any  sepa^ 
rate  employment  are  her  separate  estate.  That  is  the  law  in 
Ontario  as  well  as  here,  and  was  the  law  in  Ontario  at  the  time 
of  the  marriage.  The  Married  Women's  Property  Act  further 
provides  that  in  respect  of  her  separate  estate  a  married 
woman  shall  have  the  same  remedies  for  the  protection  of  her 
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separate  estate  against  all  persons,'  hej  husband  included,  as 
she  would  have  if  she  were  a  feme  sole.  In  view  of  these 
provisions,  I  am  unable  to  see  on  what  principle  it  can  be 
maintained  that  plaintiff,  who  has  supplied  the  funds  out  of 
her  separate  estate  for  the  purpose  of  paying  for  these  neces- 
saries, which  should  have  been  supplied  by  the  husband, 
which  the  husband  was  under  a  legal  obligation  to  supply, 
should  be  in  any  worse  position  than  that  of  a  stranger  sup- 
plying them,  or  advancing  money  to  the  wife  to  procure 
them  or  pay  for  them  when  procured.  As  between  herself 
and  her  husband  in  respect  of  her  separate  estate  the  mar- 
ried woman  is  a  stranger,  and  under  the  Married  Women's 
Property  Act  has,  I  think,  in  respect  of  her  separate  estate, 
all  the  rights  and  has  available  to  her  all  the  remedies  which 
in  the  like  circumstances  a  stranger  would  have. 

Mr.  Taylor  argues,  first,  that  neither  husband  nor  wife  is 
subject  to  any  obligations  to  support  his  or  her  children 
which  can  give  rise  to  an  action.  The  answer  to  that  is  to 
be  found  in  the  judgment  of  the  majority  of  the  Court  in 
Bazeley  v.  Forder,  delivered  by  Mr.  Justice  Blackburn,  which 
plainly  implies  that  such  an  obligation  is  imposeB  upon  the 
husband.  Mr.  Taylor's  second  point  is,  that,  if  the  husband 
be  under  such  an  obligation,  the  wife  is,  to  the  extent  of  her 
means,  under  the  like  obligation,  and  that  the  rule  which  I 
have  quoted  from  Bullen  &  Leake,  established  by  Bazeley 
V.  Forder  and  the  other  cases  therein  referred  to,  does  not 
apply  where  the  money  is  advanced  by  a  person  who  is  under 
such  an  obligation.  That  argument  leaves  out  of  sight  this, 
that,  assuming  such  an  obligation  to  rest  upon  the  wife,  as 
between  husband  and  the  wife  the  husband's  obligation  is 
primary  and  the  wife's  secondary.  But  in  truth  the  decision 
in  Bazeley  v.  Forder  establishes  the  proposition  that,  as  be- 
tween the  husband  and  the  wife,  the  things  required  for  the 
support  of  their  children  are  the  necessaries  of  the  wife,  in 
circumstances  such  as  we  are  now  considering.  There  is 
nothing  in  the  Married  Women's  Property  Act,  so  far  as  I 
can  see,  which  ought  to  be  treated  a.s  a  legislative  modifica- 
tion of  this  principle.     See  Re  Sea,  11  B.  C.  P.  324. 

There  will  be  judgment  for  plaintiff,  and  a  reference  as 
to  the  amount,  unless  it  can  be  agn^ed  upon. 


OROBE  V.  DOYLE.  285 

BAITISH  COLITMBIA. 
OnELMom.} 

Duff,  J.  February  17th,  1906. 

TRIAL. 

GROBE  V.  DOYLE. 

Contract — Construction  —  Mines  and  Minerals  —  Worhirhg 
Agreement  —  Option  to  Purchase — Ownership  of  Ore  — 
"  Net  Proceeds '/  —  Breach  of  Contract  —  Cancellation  — 
Waiver. 

Action  to  rescind  an  agreement  made  by  plaintiffs  with 
defendant,  whereby  defendant  was  given  an  option  to  pur- 
chase the  Yankee  Girl  Mine  and  develop  and  work  the  same 
during  the  life  of  the  option.  Plaintiffs  further  claimed  the 
proceeds  of  ore  mined  and  shipped  by  defendant  in  his  opera- 
tionsJ  under  the  option.  Plaintiffs  alleged  a  number  of 
breaches  by  defendant  of  the  agreement  in  question,  among 
others,  that  the  "  net  proceeds  "  of  the  ore  mined  had  not 
been  paid  to  their  account,  as  provided  in  the  agreement. 
Defendant  maintained  that  there  were  no  "  net  proceeds  " 
after  deducting  all  expenses  of  mining  and  marketing. 

W.  A.  Macdonald,  K.C.,  and  S.  S.  Taylor,  K.C.,  for 
plaintiffs. 

p.  M.  Macdonald  and  R.  W.  Hannington,  for  defendant. 

Duff,  J.: — The  agreement  between  Lovcll,  Grobe,  and 
Macleod  on  the  one  hand,  and  Doyle  on  the  other,  provides 
for  the  sale  of  certain  mineral  claims  therein  mentioned  to 
Doyle,  the  defendant,  in  consideration  of  certain  payments 
to  be  made  on  dates  specified.  In  the  meantime,  according 
to  the  terms  of  agreement,  defendant  became  entitled  to  be 
put  into  possession  of  the  mineral  claims,  and  acquired  the 
right  to  develop  and  work  them,  subject  to  certain  condi- 
tions as  to  the  number  of  men  to  be  employed  and  the  man- 
ner in  which  the  development  work  was  to  be  done.  The 
agreement  also  provides  that  "  if  any  ore  is  shipped  from  the 
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property  the  net  proceeds  are  to  be  deposited  to  the  credit  of 
the  vendors  at  the  Canadian  Bank  of  Commerce,  and  to  be 
applied  in  part  payment  to  the  vendors."  The  agreement 
also  contains  a  clause  which  may  be  described  as  a  forfeiture 
clause,  conferring  upon  plaintiffs  the  right  to  cancel  the 
agreement  in  case  of  breach  by  defendant  of  any  of  its  stipu- 
lations. Plaintiffs  allege  that  defendant  broke  or  committed 
a  breach  of  the  terms  of  the  agreement,  and  so  brought  the 
forfeiture  clause  into  play  at  various  times  during  the  months 
of  June  and  July  following  its  execution.  The  breaches  com- 
plained of  are,  that  defendant  in  prosecuting  development 
work  and  extracting  ore  from  the  mineral  claims,  violated  the 
terms  of  the  agreement  in  respect  of  the  manner  in  which 
the  work  was  to  be  done :  that  defendant  failed  to  keep  em- 
plo3'ed  the  number  of  men  that  the  agreement  provides  he 
should  keep  employed  for  the  purpose  of  prosecuting  the 
development  work  during  the  life  of  the  agreement;  that 
clause  7,  which  I  have  already  read,  relating  to  the  dis- 
position of  the  proceeds  of  ore  shipped  from  the  property, 
has  been  violated,  in  that  the  "net  proceeds"  of  a  large 
quantity  of  ore  shipped  from  the  property  have  not  been 
paid  in  accordance  with  the  terms  of  that  clause. 

It  is  not,  in  my  judgment,  necessary  that  I  should  decide 
upon  the  questions  which  arise  respecting  the  manner  in 
which  defendant  worked  the  mineral  claims,  or  respecting 
the  allegation  that  he  failed  to  employ  on  development  work 
the  number  of  men  required  by  the  agreement.  I  have  come 
to  the  conclusion  that  defendant  committed  a  breach  of  clause 
7,  and  that  is  sufficient  to  dispose  of  the  case.  It  is  not  dis- 
puted that  a  large  quantity  of  ore  was  shipped  from  the  pro- 
perties which  are  the  subject  of  this  agreement  to  the  Hall 
Mines  and  Granby  smelters,  and  that  the  proceeds  of  the 
smelting  of  these  ores  were  received  by  defendant,  and  that 
these  proceeds  have  not  been  deposited  in  accordance  with  the 
terms  of  that  clause.  It  is  contended  on  behalf  of  defendant 
that  the  phrase  "  net  proceeds  "  as  used  in  that  clause  means 
a  sum  to  be  arrived  at  after  deducting  from  the  gross  pro- 
ceeds the  cost  of  smelting,  the  cost  of  delivery  at  the  smelter, 
and  the  cost  of  mining;  and  it  is  not  disputed  that  on  that 
construction  there  is  nothing  which  can  be  described  as  net 
proceeds.  That  is  a  construction  which,  in  my  judgment, 
cannot  be  sustained.  Plaintiffs  offered  evidence  to  shew  that 
in  mining  transactions  this  phrase  has  a  fixed  meaning,  and 
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it  was  sought  to  place  a  construction  upon  it  by  reason  of 
usage  among  people  engaged  in  mining  transactions.  I  held 
at  the  beginning  of  the  trial  that  I  could  not  properly  con- 
sider evidence  of  that  character,  because  of  the  fact  that  the 
contention  was  not  properly  raised  in  the  pleadings.  It  may 
be  conceded  that  the  phrase  "  net  proceeds/'  as  it  stands,  is 
open'  to  more  than  one  necessarily  exclusive  interpretation. 
The  meaning  to  be  attributed  to  the  phrase  depends,  in  my 
opinion,  upon  what  is  to  be  regarded  as  tlie  subject  of  tho 
transaction  which  is  dealt  with  in  that  clause.  Mr.  K.  M. 
Macdonald  contends  that  the  transaction  is  a  transaction 
which  begins  with  the  taking  of  the  ore  from  the  mine. 
Plaintiffs,  on  the  other  hand,  contend  that  the  transaction 
to  which  it  relates  is  a  transaction  which  begins  with  the 
shipment  of  the  ore  on  the  railway.  In  the  one  case,  of 
course,  if  Mr.  Macdonald's  contention  were  correct,  the  net 
proceeds  would  be  arrived  at  by  deducting  the  cost  of  min- 
ing as  well  as  the  other  elements  to  which  I  have  referred; 
in  the  other  case  it  is,  of  course,  obvious  that  the  phrase  im- 
ports the  deduction  of  the  cost  of  transportation  and  smelting 
only. 

Where  in  a  written  instrument  you  have  language  which 
is  capable  of  more  than  one  -exclusive  interpretation,  it  is  al- 
ways desirable,  for  the  purpose  of  ascertaining  which  of  the 
different  possible  interpretations  most  probably  agrees  with 
the  intention  of  the  parties,  to  look  at  the  circumstances  sur- 
rounding the  execution  of  the  instrument.  I  do  not,  of 
course,  mean  that  you  are  to  consider  discussions  which  pre- 
ceded the  execution  of  the  instrument,  or  negotiations  as 
affording  direct  evidence  of  such  intention;  but  you  are  to 
look  at  the  situation  of  the  parties,  the  nature  of  the  subject^ 
matter,  the  course  of  dealing  between  the  parties,  and  the 
general  course  of  dealing  in  the  business  to  which  the  trans- 
action relates,  so  far  as  known  to  the  parties  at  the  time, 
together  with  the  language  of  the  instrument,  for  the  purpose 
of  ascertaining  what  the  parties  had  in  view  as  the  object 
of  the  transaction,  and  what  provisions  they  would  most 
probably  agree  to  for  the  purpose  of  reaching  that  object. 

Plaintiffs  were  the  owners  of  this  property.  They  lived 
in  Kootenay.  Defendant  came  from  Chicago,  having,  r:o  far 
as  the  evidence  shews,  no  interest  of  any  kind  whatever  in 
this  country.  Plaintiffs,  through  lack  of  means,  were  unable 
to  proceed  with  the  development  of  their  property,  and  their 
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policy,  upon  which  they  were  all  in  agreement,  was  that  they 
should  attempt  to  sell;  and  these  facts  were  perfectly  well 
known  to  defendant.  Plaintiffs  entered  into  the  transaction 
with  a  view  of  selling  the  property  to  defendant,  or,  failing 
that,  the  procuring  of  such  development  of  the  property  as 
would  exhibit  iU  character  to  possible  future  purchasers. 

The  agreement  was  entered  into  on  13th  March,  1905. 
The  first  payment  which  the  agreement  provides  for  was  to 
be  made  on  15th  September,  1905.  Defendant  acquired  the 
right  of  immediate  possession  and  the  right  to  proceed  im- 
mediately to  work  and  ship  ore  from  the  property.  Defen- 
dant entered  into  no  obligation  to  work  or  develop  the  pro- 
perly. The  obligations  which  he  entered  into  were  purely 
conditional :  in  the  event  of  ore  being  shipped,  then  the  pro- 
ceeds were  to  be  paid  as  I  have  mentioneti ;  in  the  event  of 
work  being  done,  in  so  far  as  development  work  at  any  rate 
was  concerned,  it  was  subject  to  certain  conditions,  and  the 
obligation  to  observe  these  conditions  was  the  only  obligation 
into  which  he  entered.  Mr.  Macdonald  contends  that^  in 
these  circumstances,  we  must  take  it  from  the  language  of 
the  agreement,  read  as  a  whole,  that  the  arrangement  at 
which  the  parties  arrived  was,  that  defendant  acquired  the 
right  to  extract  ore  from  the  property,  that  the  ore  when 
extracted  became  the  property  of  defendant,  subject  only  to 
this,  with  respect  to  any  ore  which  should  be  shipped  to  a 
smelter,  that  the  **net  proceeds''  should  be  deposited  in  the 
bank  according  to  clause  7,  that  in  ascertaining  the  net  pro- 
ceeds defendant  should  be  entitled  to  deduct  the  cost  of 
mining  as  well  as  the  cost  of  conversion  of  the  ore,  and  fur- 
ther, that  this  privilege  of  extracting  ore  and  shipping  it  from 
the  property  subject  to  this  condition  came  into  effect  im- 
mediately upon  the  execution  of  the  instrument  G  months 
before  the  date  when,  by  the  terms  of  the  agreement,  defen- 
dant would  be  called  upon  to  make  up  hi^  mind  whether  he 
should  act  upon  his  option  of  purchase  by  making  the  first 
payment,  or  abandon  it.  It  seems  to  me  that  it  is  a  most 
unlikely  thing  that  an  agreement  of  that  character  would 
have  been  enteral  into  by  these  parties  in  the  circumstances. 
There  is,  as  I  have  pointed  out,  nothing  in  the  agreement 
which  obligates  defendant  to  deal  in  any  particular  manner 
with  the  ore  extracted  from  the  mine.  If  it  be  true  that  the 
agreement  conferred  upon  defendant  the  right  of  property 
in  the  ore,  subject  only  to  his  liability  to  accoimt  for  the  net 
proceeds  in  case  of  there  being  any,  then  plaintiffs  placed 
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themselves  in  such  a  position  that  they  had  absolutely  no  pro- 
tection, no  kind  of  security  whatever  (except  the  bare  per- 
sonal covenant  of  defendant),  that  the  provisions  of  clause 
7  would  be  observed.  Is  it  to  be  supposed  that  these  plain- 
tiflFs  deliberately  placed  this  defendant  in  a  position  in  which, 
during  the  6  months  preceding  the  date  fixed  for  the  first 
payment,  he  would  have  absolute  untrammelled  control  over 
the  disposition  of  ore  extracted  by  him  from  the  properties 
during  that  period,  subject  only  to  his  liability  to  account  for 
these  proceeds?  It  is  perfectly  obvious  that,  if  the  construc- 
tion contended  for  be  the  true  construction,  defendant  ac- 
quired under  the  agreement  the  right  to  hold  the  ore  ex- 
tracted until  after  the  lapse  of  his  rights  under  the  agree- 
ment, and  then  proceed  with  the  conversion  of  it.  In  such 
case  it  is  not  easy  to  see  what  would  be  plaintiffs'  remedy  if 
defendant  should  be  minded  to  act  dishonestly.  Having  re- 
gard to  the  situation  of  the  parties,  I  cannot  believe  that 
plaintiffs  deliberately  placed  themselves  in  such  a  position. 

It  is  strongly  contended  by  Mr.  R.  M.  Macdonald  that 
the  language  employed  in  this  part  of  the  agreement  con- 
ferring upon  defendant  the  right  to  work  the  property  im- 
ports, in  its  natural  meaning,  the  right  to  appropriate  to  his 
personal  benefit  and  as  his  property  the  ore  extracted  from 
the  property.  In  my  opinion,  that  is  not  the  necessary 
meaning  of  the  language  employed,  and,  reading  that  part  of 
the  agreement,  with  clause  7,  and  in  the  light  of  the  circum- 
stances, I  have  come  to  the  conclusion  that  that  is  not  its 
meaning.  The  true  view  is,  I  think,  that  defendant's  rights 
in  respect  of  the  ore  extracted  from  the  property  were  limited 
to  the  right  to  ship  the  ore  for  the  purpose  of  conversion,  and 
were  subject  to  the  condition  that  the  proceeds  of  such  con- 
version should  be  applied  in  accordance  with  the  terms  con- 
tained in  clause  7.  Pending  the  payment  of  tlie  purchase 
price  provided  for  in  the  agreement,  defendant,  in  my  opin- 
ion, acquired  no  right  of  property  in  the  ore  in  situ,  and 
none  after  extraction  from  the  mine. 

The  operation  of  developing  the  property  was,  pending 
the  payment  of  the  purchase  price,  to  be  done  by  defendant 
for  the  owners  of  the  property y  and  in  shipping  or  dealing 
with  the  ore  he  was  to  deal  with  it  as  a  trustee  for  plaintiffs, 
and  the  proceeds  in  his  hands  would  be  in  his  hands  as  such 
trustee.  If  this  view  be  correct,  very  little  difficulty  meets 
us  respecting  the  construction  of  the  phrase  "net  proceeds.*' 
That  plaintiffs  should  agree  that  their  property,  througli  the 
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mere  process  of  conversion  into  cash,  should,  as  to  the  greater 
part  of  the  proceeds,  become  the  property  of  defendant,  is 
altogether  too  violent  a  supposition. 

Apart  altogether  from  these  considerations,  there  are  con- 
siderations arising  out  of  the  language  of  clause  7  itself 
which  appear  to  me  to  be  conclusive.  I  have  no  doubt  that 
the  clause  was  adopted  for  the  protection  of  plaintiifs,  not, 
as  'Mr.  Macdonald  strongly  argues,  merely  as  a  regulation  to 
serve  the  convenience  of  both  parties  to  the  contract.  I  ap- 
prehend that  there  can  be  no  doubt  that  as  a  measure  of  pro- 
tection such  a  clause  would  be  quite  useless  unless  the  sums 
required  to  be  deposited  should  be  sums  readily  capable  of 
ascertainm^t.  Now,  if  the  sums  were  to  be  ascertained  in 
the  manner  cont^aded  for  by  Mr.  Macdonald,  not  only  are 
they  not  readily  capable  of  ascertainment,  but  plaintiffs 
would  be  in  such  case  entirely  at  the  mercy  of  defendant  as 
to  whether  they  should  be  ascertained  at  all  except  by  means 
of  legal  proceedings.  There  is  nothing  in  the  agreement 
requiring  defendant  to  keep  any  accounts  by  which  the  cost 
of  mining  particular  shipments  of  ore  could  be  determined; 
there  is  nothing  requirinir  him  to  submit  his  books  for  the 
inspection  of  plaintiffs,  or  to  supply  plaintiffs  with  any  in- 
formation whatever  which  would  enable  them  in  any  par- 
ticular case  to  arrive  at  the  extent  of  such  cost;  and,  if  the 
application  of  this  clause  depends  upon  a  preliminary  ascer- 
tainment of  this  cost,  it  is  obvious  that  as  a  protection  to 
plaintiffs  it  is  quite  useless.  Now,  when  we  look  at  the 
structure  of  the  clause  itself,  we  find  that  what  the  clause 
deals  with  is  "ore  shipped,^'  or  rather  the  net  proceeds  of 
ore  shipped,  not  the  net  proceeds  of  the  working  of  the  prop- 
erties, nor  the  net  proceeds  of  ore  mined  from  the  properties, 
but  the  net  proceeds  of  ore  shipped.  Moreover,  the  clause 
obviously  refers  only  to  ore  shipped  for  conversion,  that  is, 
ore  shipped  from  the  property  to  a  mill  or  smelter  for  con- 
version. ITie  language  is,  I  apprehend,  quite  clearly  open 
to  this  construction,  namely,  that  the  transaction  dealt  with 
by  the  clause  is  the  conversion  of  the  ore  at  the  place  of  con- 
version; and  that  the  deductions  which  the  parties  had  in 
mind  are  the  deductions  which  in  the  ordinary  course  of 
business  would  be  made  at  the  smelter;  these  deductions, 
according  to  the  evidence  m  this  case,  including  freight  and 
smelting  charges.  All  the  considerations  which  I  have  men- 
tioned lead  me  to  the  conclusion  that  this  is  the  construction 
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which  should  be  adopted.  The  view  I  suggested  during  the 
course  of  the  argument,  namely,  that  the  deductions  should 
include  the  cost  of  transportation  from  tie  mine  to  the  rail- 
way, is  open  to  some  of  the  objections  to  the  construction 
contended  for  by  Mr.  Macdonald;  in  that  case  the  sum  re- 
quired to  be  deposited  would  not  be  a  fixed  and  ascertained 
sum,  and,  moreover,  would  not  be  capable  of  ascertainment 
except  by  means  of  an  account  based  upon  information  in 
the  possession  of  defendant,  which,  under  the  terms  of  the 
agreement,  defendant  is  not  bound  to  give  to  plaintiffs,  and 
the  accuracy  of  which  plaintiffs  wonld  have  no  means  of 
testing  if  given. 

There  remains  the  question  of  waiver.  The  evidence  of 
plaintiff  Grobe  satisfies  me  that  nothing  has  occurred  which 
would  justify  me  in  coming  to  the  conclusion  that  the  right 
to  cancel  the  agreement,  in  consequence  of  the  breaches 
which  are  complained  of  and  which  have  been  proved,  did 
occur.  And  with  regard  to  plaintiff  Graham,  about  whose 
rights  I  had  some  doubt  in  respect  to  the  question  as  to 
whether  or  not  he  had  waived  his  rights  of  cancellation, 
Mr.  Taylor  has  satisfied  me  that,  in  the  circumstances  of  this 
case,  the  payments  made  on  1st  June  and  ^Ist  July  have 
not  the  effect  which  Mr.  Macdonald  contends  for. 

It  remains  only  to  refer  to  the  fact  that  the  shipping 
clause  in  the  agreement  between  Graham  and  defendant  is 
slightly  different  in  its  phraseology  from  that  in  the  agree- 
ment to  which  I  have  just  referred.  The  change  in  the 
language,  however,  is  not  substantial,  and  all  the  observa- 
tions which  I  have  made  regarding  the  other  agreement  apply 
^to  Graham's  agreement. 

Plaintiffs  are  entitled  to  a  declaration  that  defendant's 
rights  under  the  agreement  have  been  forfeited,  and  to  an 
order  directing  the  payment  of  the  moneys  in  question  in 
the  action  in  accordance  with  their  respective  interests. 
With  regard  to  the  form  of  the  order,  I  have  not  gone  into 
that  at  all,  as  the  moneys  are  in  the  hands  of  some  garni- 
shees. 
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BKITISH  COLUMBIA. 


(NEI.80N.) 

Duff,  J.  February  19th,  1906.  i 

TRIAL. 

DALE  V.   BRITISH   COLUMBIA  TELEPHOXE   CO. 

Nuisance — Maintenance  of  Pole  on  Highway — Injury  to  Per- 
son  Driving — Negligence — Contributory  Negligence. 

Action  for  damages  for  injuries  sustained  by  plaintiff 
while  driving  along  a  public  highway,  by  reason  of  his  horse 
coming  into  contact  with  a  telephone  post  put  up  by  defend- 
ants upon  the  highway. 

S.  S.  Taylor,  K.C.,  for  plaintiff. 

L.  G.  McPhillips,  K.C.,  for  defendants. 

Duff,  J. : — I  have  come  to  the  conclusion  that  this  action 
must  be  dismissed.  In  deciding  the  legal  controversy  be- 
tween these  parties  one  has  only  to  consider  what  the  legal 
rights,  of  plaintiff  are  in  the  circumstances.  Plaintiff's 
claim  is  substantially  based  upon  two  allegations:  first,  that 
at  the  place  where  this  accident  occurred  a  pole  put  and 
maintained  by  defendant  company  within  a  few  feet  of  the 
travelled  road  for  the  purpose  of  supporting  their  wires  con- 
stituted a  public  nuisance;  and  secondly,  that  the  conse- 
quences of  this  illegal  conduct  on  the  .part  of  defendant  com- 
pany was  the  particular  injury  which  plaintiff  suffered.  It 
is  not  necessary  for  purposes  of  decision,  in  the  view  I  have 
of  the  facts  here,  that  1  should  express  any  views  upon  the 
question  involved  in  the  first  of  these  allegations.  The  sec- 
ond question  is  whether,  assuming  the  act  of  defendant  com- 
pany in  placing  the  pole  where  they  did  and  maintaining  it 
there,  to  have  been  illegal,  and  amounting  to  the  establish- 
ment and  maintenance  of  a  public  nuisance,  the  consequence 
of  that  act  was  the  injury  to  plaintiff  which  has  been  detailed 
in  the  evidence.  That  question,  and  the  question  as  to 
whether  the  defence  of  contributory  negligence  can  be  sus- 
tained, are  substantially  the  same,  and.  in    deciding  these 
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questions^  I  have  to  decide  whether  or  not,  in  the  circum- 
stances in  which  the  accident  took  place,  it  would  have  been 
avoided  if  plaintiff  had  exercised  the  care  of  a  reasonably 
prudent  person  situated  as  he  was  situated.  To  put  it  as 
Mr.  Taylor  put  it,  the  question  is  whether  the  proximate 
cause  of  the  accident  was  the  wrongful  act  of  defendant  com- 
pany in  placing  the  telephone  pole  where  it  was  placed,  or 
the  failure  on  the  part  of  plaintiff,  in  the  circumstances,  to 
exercise  the  care  which  a  reasonably  prudent  person  would 
have  exercised.  My  conclusion  on  the  evidence  is  that  plain- 
tiff did  not  exercise  such  reasonable  care,  and  that  the  acci- 
dent was  caused  by  his  failure  to  exercise  such  reasonable 
care. 

Now  the  road  at  the  point  in  question  is  stated  by  plain- 
tiff to  be  10  feet  8  inches  wide.  The  evidence  given  on  ex- 
amination for  discovery  by  the  manager  of  defendant  com- 
pany is  apparently  that  it  was  12  feet  1  inch.  I  do  not 
think  it  really  matters  which  of  these  measurements  we  ac- 
cept, but  I  have  no- doubt  that,  for  the  purpose  of  ascertain- 
ing the  width  of  the  road,  the  exact  point  where  the  accident 
took  place  could  be  fixed  with  greater  accuracy  by  plaintiff 
than  by  persons  acting  on  behalf  of  defendant  company.  The 
pole  itself  was  placed  apparently  on  the  ground  level  with  the 
surface  of  the  actual  travelled  roadway,  a  short  space  outside 
the  outside  wheel-track,  as  plaintiff  says,  from  actual  meas- 
urement, 1  foot  8  inches  outside  the  wheel-track.  I  come  to 
the  conclusion  from  the  statements  made  by  the  different 
witnesses  called  by  plaintiff  that,  when  plaintiff  sought  to 
pass,  the  witness  Sutherland  and  his  horse  were  in  the  middle 
of  the  road.  That  was  the  description  given  by  Sutherland 
himself  of  his  position,  and  plaintiff,  when  I  questioned  him 
about  it  first,  said  he  thought  Sutherland  was  2  or  3  feet 
outside  the  base  of  the  bank,  and  afterwards  said  he  wa*s 
unable  to  fix  his  position.  Sutherland  says  his  horse  was  at 
a  walk",  and  his  horse's  nose  was  within  2  or  3  feet  of  the 
pole  when  plaintiff  came  up  at  a  run,  and  approaching  to 
within  5  or  C  feet  of  him,  his  horse  broke  into  a  canter,  and 
when  the  head  of  plaintiff's  horse  had  reached  his  saddlo 
plaintiff  came  into  contact  with  the  pole. 

Plaintiff's  own  evidence  convinces  me  that  it  must  have 
been  apparent  to  him  that  either  there  was  not  sufficient 
ppaee  for  him  lo  pas-  Sutherland  on  the  side  on  which  the 
pole  was  situated,  or  that  there  was  barely  sufficient  s])ace  to 
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pass,  assuming  that  neither  Sutherland's  horse  nor  his  own 
horse  should  swerve  when  he  came  up  with  Sutherland,  and 
the  chances  of  Sutherland's  horse  swerving  when  plaintiff 
came  up  with  him  is  one  of  the  chances  which  no  prudent 
man  applying  his  mind  to  the  situation  would  have  neglected 
to  consider.  In  truth,  I  am  satisfied  from  plaintiff's  evidence 
that  he  did  not  apply  his  mind  to  the  circumstances,  and 
that  his  unfortunate  injury  was  the  consequence  of  sheer 
heedlessness  on  his  part. 

Action  dismissed. 


BRITISH  COLXTMBIA. 

(NEI.SON.) 

Duff,  J.  February  20th,  1906. 

TRIAL. 

WINDSOR  v.  COPP. 

Mines  and  Minerals — Adverse  Claim — Death  of  Locator — 
Official  Administrator  —  Performance  of  Miner's  Duties 
— Crown  —  Irregularity  of  Record  —  Curative  Effect  of 
Certificate  of  Work — Mineral  Act — Evidence — Declara- 
tion— Validity  of  Location, 

Adverse  action  to  deterinine  the  title  of  a  mineral  claim 
held  under  different  locations.  Plaintiff^'^  claim,  known  as 
the  "June,"  was  located  on  5th  June,  1899,  and  passed  by 
bill  of  sale  to  one  John  McDermott.  McDermott  died  on 
29th  August,  1901,  and  letters  of  administration  to  his 
estate  were  granted  to  J.  F.  Armstrong,  official  administra- 
tor. On  30th  August,  1902,  the  "Parkside"  mineral  claim 
was  located  upon  the  same  ground  by  defendant's  predeces- 
sor in  title.  On  3rd  April,  1903,  the  official  administrator 
sold  the  June  mineral  claim  to  plaintiff,  and  conveyed  the 
same  by  bill  of  sale,  which  was  duly  recorded.  After  pur- 
chasing the  June  mineral  claim,  plaintiff  did  the  annual 
assessment  work,  and  had  the  same  recorded.  Defendant  ap- 
plied for  a  certificate  of  improvements  in  respect     to  the 
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*'  Parkside/^  and  this  action  was  brought  to  adverse  such  ap- 
plication^  and  to  have  it  declared  that  the  June  mineral  claim 
was  a  good,  valid,  and  subsisting  mineral  claim. 

It  appeared  that  in  the  affidavit  to  record  the  "Park- 
side"  the  words  "  initial  post''  were  not  stated  to  have  been 
placed  on  the  Xo.  1  post,  although  the  evidence  shewed  that 
as  a  matter  of  fact  such  words  were  upon  the  \o.  1  post. 
There  was  no  evidence  that  the  locator  of  the  "  Parkside" 
had  discovered  rock  in  place. 

R.  M.  Macdonald  and  A.  M.  Johnson,  for  plaintiff. 

S.  S.  Taylor,  K.C.,  for  defendant. 

Duff,  J.: — I  think  that  plaintiff  must  fail.  It  is  not 
disputed  that  the  "June"  mineral  claim  lapsed  by  virtue  of 
the  provisions  of  sec.  24  of  the  Mineral  Act^  and  that  the 
ground  within  its  limits  became,  by  the  provisions  of  that 
section,  "  vacant  and  abandoned"  prior  to  the  location  of  the 
"  Parkside"  mineral  claim,  unless  the  validity  of  the  June 
mineral  claim  at  the  date  of  the  location  of  the  "  Parkside" 
is  to  be  deemed  to  be  established  by  the  certificate  of  work 
granted  to  plaintiff  after  that  date;  or,  secondly,  unless  the 
official  administrator,  in  whom,  after  the  death  of  John  Mc- 
Dermott,  the  "June"  became  vested,  was  excused  from  the 
performance  of  the  duties  imposed  upon  the  holders  of  min- 
eral claims  generally  by  the  provisions  of  sec.  24. 

To  deal  with  the  last  question  first:  it  is  contended  by 
Mr.  Macdonald  that  the  possession  of  the  official  adminis- 
trator is  the  possession  of  the  Crown,  and  that  the  "  June," 
so  long  as  vested  in  the  official  administrator,  was  held  by 
the  Crown  in  trust  for  the  beneficiaries  entitled  to  share  in 
the  estate.  It  is  argued  that  sec.  24  of  the  Mineral  Act 
binds  the  Croinii  only  in  so  far  as  that  section  applies  to  the 
Crown  expressly  or  by  necessary  implication;  and  that  the 
section  is  not  expressly  or  by  necessary  implication  made  ap- 
plicable to  an  interest  in  a  mineral  claim  held  by  the  Crown 
through  an  official  administrator  as  part  of  the  estate  of  a 
deceased  person;  consequently,  that  the  provisions  of  that 
section  are  not  obligatory  upon  an  official  administrator  in 
respect  of  mineral  claims  vested  in  him  in  his  official  capa- 
city. 

I  am  unable  to  agree  that  this  claim  was  held  by  the 
official  administrator  as  a  representative  of  the  Crown  in  such 
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a  sense  that  his  interest  in  or  posses^^ion  oi  it  can  be  treated 
as  an  interest  or  possession  vested  in  the  Crown.  The 
official  administrator  is,  I  think,  to  be  regarded  as  a  statu- 
tory officer  only.  The  legislation  creating  the  office  and  pre- 
scribing the  duties  of  it  seems  to  have  been  framed  with  the 
view  of  providing  for  cases,  which  must  have  been  common 
in  the  earlfer  period  of  the  history  of  the  province,  of  de- 
ceased persons  leaving  within  the  province  nobody  who,  in 
accordance  with  the  practice  of  the  Court  in  respect  to  the 
administration  of  the  estates  of  deceased  persons,  would  be 
entitled  to  assume  the  administration  of  their  estates,  and 
nobody  having  any  special  interest  in  seeing  that  their  prop- 
erty shall  reach  those  who  are  entitled  by  law  to  receive  the 
benefit  of  it.  There  is  nothing,  so  far  as  I  can  see,  in  the 
legislation  which  supports  Mr.  'Macdonald's  contention  as 
to  the  official  administrator's  relation  to  the  Crown,  or  as 
to  the  legal  effect  of  his  possession  of  the  property  belonging 
to  an  estate  in  the  course  of  administration.  It  would  be  a 
legal  anomaly  that  there  should  be  fastened  upon  the  Crown 
obligations  of  the  same  character  as  those  imposed  upon  an 
administrator  with  relation  to  property  in  his  possession  as 
administrator.  Our  present  system  provides  no  machinery 
whereby  the  Crown  can  be  made  amenable  to  those  remedies 
in  granting  which  the  Court  acts  in  personam,  and  the  offi- 
cers of  the  Crown,  in  so  far  as  they  are  under  the  control  of 
the  Crown  and  in  respect  of  their  acts  as  servants  of  the 
Crown,  are  within  the  necessary  scope  of  that  principle  which 
excludes  the  Crown  itself  from  the  control  of  the  Courts. 
Mr.  Macdonald  did  not  shrink  from  the  logical  consequences 
of  his  argument,  and  contended  that  the  effect  of  the  legis- 
lation to  which  I  have  referred  is  to  make  the  administra^ 
tion  of  an  estate  by  an  official  administrator  a  branch  of  the 
public  administration  of  the  province;  and  that,  in  respect 
of  his  official  duties,  the  official  administrator  is  not  subject 
to  the  control  of  the  Courts  to  any  extent  greater  than  the 
extent  to  which  such  control  would  apply  to — for  example — 
an  officer  of  the  department  of  finance  in  legard  to  his  duties 
a.s  such  officer.  As  I  have  said,  I  can  find  nothing  in  the 
Act  which  supports  this  view;  nor  wa^  any  sufficient  reason 
su<jg(ste<l  for  1  cabling  one  to  the  conclusion  that  the  legisla- 
ture in  providing  for  the  appointment  of  public  officials,  in 
tlio  circumstances  that  T  have  mentioned,  decmeil  it  necos- 
>i\Ty  to  remove  these  officials  from  the  control  to  which  other 
indivifluals  having  tlic  like  clutio<  are  ovorvwhoro  subject: 
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or  to  deprive  persons  beneficially  interested  in  estates  coming 
into  the  hands  of  these  public  officials  of  any  of  the  remedies 
which  have  alvrrays  been  available  to  such  persons  for  the 
protection  of  their  interests. 

Let  us  test  the  contention  by  considering  the  conse- 
quences which  would  follow  its  adoption.  Mr.  Macdonald^s 
contention  would,  of  course,  apply  equally  to  all  classes  of 
propertj'  coming  into  the  hands  oi  an  official  administrator, 
and  in  every  case  in  which  such  property  is  held  subject  to 
statutory  conditions  the  argument  would  be  equally  effec- 
tive to  exempt  the  official  administrator,  and  through  him 
the  persons  beneficially  interested  in  the  property,  from  the 
performance  of  these  statutory  conditions!  Pre-emptions, 
coal  leases,  timber  leases  and  licenses,  readily  occur  to  one 
as  examples  of  the  various  classes  of  property  coming  within 
the  sweep  of  Mr.  Macdonald's  argument.  A  view  leading 
to  such  conclusions  should  not,  in  my  opinion,  be  accepted 
unless  It  is  founded  on  very  plain  language.  Those  cases  in 
which  it  has  been  adjudged  that  property  held  by  the  Crown 
or  by  servants  of  the  Crown  for  public  purposes,  or  in  con- 
nection with  the  performance  of  public  services,  is  not  sub- 
ject to  taxation  under  the  English  legislation  relating  to  the 
subject  of  taxation,  have  been  pressed  upon  me.  With  re- 
spect to  these  cases  it  is  only  necessary  to  say  that  the  mineral 
claim  in  question  here  was  held  by  the  official  administrator, 
not  for  public  purposes  or  in  connection  with  public  services, 
but  in  the  exercise  of  public  functions,  and  under  s'tatutory 
authority,  and  for  the  strictly  private  purpose  of  administer- 
ing the  mineral  claim  and  other  property  of  the  deceased  in 
accordance  with  the  law  governing  the  administration  of  the 
estates  of  deceased  persons.  It  is  perfectly  clear  that  the 
decisions  referred  to  have  no  application  to  the  ca?e  of  pro- 
perty  held  by  a  public  official  in  trust  for  private  persons. 

It  is  argued  further  that  sec.  53  of  the  Mineral  Act  ap- 
plies. That  section  reads  as  follows : — "  Xo  free  miner  shall 
suffer  from  any  acts  of  omission,  or  commission,  or  delays 
on  the  part  of  any  government  official,  if  such  can  be 
proven.'^ 

I  express  no  opinion  on  the  question  whether  an  official 
administrator  is  a  government  official  within  this  swtion ;  nor 
upon  the  question  whether  plaintiff,  as  a  purchaser  from  the 
official  administrator,  having  no  interest  in  the  claim  at  the 
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time  when  it  is  charged  that  the  official  administrator  was 
guilty  of  an  act  of  omission  or  commission  in  respect  of  this 
claim,  is  entitled  to  invoke  the  benefit  of  that  section.  What- 
ever else  may  be  said  about  sec.  53,  this  seems  to  be  clear, 
that  an  act  of  omission  or  commission  to  be  within  that 
section  must  be  a  failure  to  do  something  which  a  govern- 
ment official  ought  to  do,  or  a  doing  of  something  which  a 
government  oflBcial  ought  not  to  do.  Now,  it  is  contended 
that  the  failure  to  do  the  assessment  work  in  this  cajse  is  an 
act  of  omission  on  the  part  of  a  government  official;  but  I 
am  unable  to  say  on  the  evidence  before  me  that  the  official 
administrator  ought  to  have  done  this  work.  Assuming  that 
he  had  in  his  hands  the  fimds  to  pay  the  cost  of  doing  it,  or 
was  in  a  position  to  get  them,  there  is  no  evidence  before  me 
to  shew  that  he  would  have  been  justified  in  making  the 
necessar}'  expenditure.  His  failure  to  make  it  cannot,  there- 
fore, be  said  to  be  an  act  of  omission  within  the  provision  in 
question. 

I  have  still  to  deal  with  the  question  whether,  by  the 
operation  of  sec.  28,  plaintiff  is  relieved  from  the  conse- 
quences of  the  failure  on  the  part  of  the  official  administra- 
tor to  comply  with  the  provisions  of  sec.  24.  The  facts  are, 
that  the  certificate  which  is  relied  upon  here  was  granted 
after  the  expiration  of  one  year  from  the  granting  of  the  pre- 
vious certificate,  and  after  the  time  when  the  Parkside  min- 
eral claim  was  located.  In  other  words,  at  the  time  of  the 
location  of  the  Parkside  claim  and  before  the  granting  of 
the  certificate  which  is  relied  upon  here,  the  "June*^  had 
lapsed,  and  the  ground  within  its  limits  must,  for  the  pur- 
pose of  this  litigation,  be  deemed  to  have  become  "vacant 
and  abandoned,"  unless  the  effect  of  these  things  is  obviated 
by  the  application  of  sec.  28. '  Section  24,  wTiich  is  the  sec- 
tion under  which  the  granting  of  certificates  of  work  is  au- 
thorized, provides  for  the  granting  of  certificates  of  work 
first  within  the  period  of  one  year  from  the  time  of  location, 
and  then  within  the  period  of  one  year  from  the  granting 
of  the  last  certificate  of  work.  I  am  not  at  liberty  to  hold 
that  a  particular  certificate  of  work  is  a  certificate  of  work 
within  the  meaning  of  sec.  28  only  when  it  is  issued  within 
one  year  after  the  last  preceding  certificate  of  work.  In 
Peters  v.  Sampson,  6  B.  C.  K.  405,  the  decision  of  the  tvll> 
Court  is  to  the  effect  that  the  provisions  of  sec.  24  in  that 
respect  are  not  to  be  imported  into  sec.  28.     Mr.  Taylor  has 
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called  my  attention  to  sec.  5,  Mineral  Act  Amendment  Act, 
1898,  providing  that  if  the  free  miner  shall  have  done  the 
work  within  the  year,  and  if  he  shall,  "  within  30  days  after 
the  time  for  obtaining  and  recording  said  certificate,  record 
the  same  and  pay  an  additional  fee  of  $10,  such  record  shall 
have  the  aame  effect  as  if  recorded  within  the  year;"  but  I 
am  inclined  to  think  that  that  amendment,  after  all,  does  not 
aifect  the  decision  in  Peters  v.  Sampson.  For  the  purposes 
of  this  case,  therefore,  I  must  take  it  that  a  certificate  of 
work  issued  after  the  expiration  of  a  year  from  the  last  pre- 
ceding certificate  of  work,  has  the  same  effect  under  sec.  28 
as  a  certificate  issued  within  the  year,  providing  the  condi- 
tions existing  at  the  time  of  the  issue  of  the  certificate  are 
the  same  as  the  conditions  which  existed  in  the  case  of  Peters 
V.  Sampson.  In  this  case  I  have  already  mentioned  the  fact 
that  after  the  expiration  of  a  year  from  the  date  of  the  last 
preceding  certificate  of  work,  and  before  the  date  of  the  cer- 
tificate of  work  in  question,  the  Parkside  mineral  claim  was 
located.  In  other  words,  unless  Mr.  Macdonald's  contention 
can  be  given  effect  to,  the  ground  had  become  vacant  and 
abandoned,  and  had  been  taken  up  by  a  free  miner  under  the 
provisions  of  the  Mineral  Act;  and  the  question  to  be  con- 
sidered is  whether,  in  these  circumstances,  it  can  be  said  that 
the  certificate  of  work  can  be  treated  as  one  to  which  sec. 
28  applies.  To  my  mind,  there  is  in  the  nature  of  things 
the  strongest  a  priori  probability  that  the  legislature  did  not 
intend  sec.  28  to  apply  in  such  cases.  Looking  at  the  case 
of  Cleary  v.  Boscowitz,  32  S.  C.  E.  417,  we  find  that  the 
judgment  of  the  Supreme  Court  of  Canada,  delivered  by  Mr. 
Justice  Sedgewick,  expresses  these  views  respecting  the  policy 
of  the  legislature  in  the  enactment  of  sec.  28:  "One  of 
the  objects  (I  can  imagine  many  others)  which  the  legis- 
lature here  had  in  view,  was  to  prevent  any  legal  effect  being 
given  to  a  transaction  of  that  character.  A  certificate  of  work 
once  given  by  the  Crown's  officer  was  made  conclusive  evi- 
dence to  the  world  that  the  tenant  had  paid  his  rent ;  it  was 
made  irrefutable  and  indisputable  except  upon  attack  by  the 
Crown  itself:"  p.  423.  Now,  reading  sec.  28  in  the  light 
of  this  view  as  to  its  policy,  I  have  no  difficulty  whatever  in 
coming  to  the  conclusion  that  that  section  does  not  apply  to 
the  circumstances  here.  So  long  as  the  only  interests  in  the 
claim  are^  those  of  the  holder  of  the  paper  title,  the  person 
actually  in  occupation  and  working    the    claim,    and   the 


300        ^^^  WESTERN  LAW  REPORTER. 

Crown  itself^  then  it  would  not  be  at  all  unreasonable  that 
the  legislature  should  hold  that  a  certificate  of  work  granted 
by  the  statutory  officer  with  respect' to  the  payment  of  rent 
should  be  conclusive  evidence  and  have  all  the  effect  given 
to  it  by  sec.  28.     The  mining  recorder,  in  one  sense,  accord- 
ing to  the  view  expressed  in  the  language  just  quoted,  may  be 
taken  to  represent  the  Crown,  and  that  i)eing  the  case,  so 
long  as  the  only  interests  are  the  interests  of  the  Crown  and 
of  the  person  in  occupation,  there  would  seem  to  be  no  ob- 
jection whatever  to  the,  adoption  of  such  a  rule.    But  where, 
before  the  issue  of  the  certificate,  a  third  interest  has  inter- 
vened, where  a  third  party  acting  within  his  rights  under  the 
Mineral  Act  acquired  an  apparent  title  to  the  area  in  ques- 
tion, it  would  seem  to  be  a  singular  policy  to  provide  that 
the  interests  of  this  third  person  may  be  annihilated  by  the 
act  of  a  government  official,  which  he  is  powerless  to  pre- 
vent.   It  would  require,  in  my  judgment,  some  very  express 
langua.ge  to  establish  the  conclusion  that  the  proper  construc- 
tion of  sec.  28  leads  to  that  result.    The  obvious  injustice 
and  inconvenience  attending  such  a  construction  seem  to  be 
conclusive  against  it.    If  Mr.  Macdonald's  contention  be  cor- 
rect, then  any  mineral  claim  which  has    lapsed    in  conse- 
quence of  a  failure  on  the  part  of  its  holder  to  perform  the 
conditions  prescribed  by  sec.  24,  may  be  revived  after  any 
period,  by  the  issue  of  a  certificate  of  work  by  the  mining 
recorder;  and  any  free  miner  locating  ground  formerly  oc-  . 
cupied  by  a  lapsed  claim  takes  and  holds  his  claim    only 
subject  to  a  liability  to  be  divested  of  his  interest  in  the 
ground  at  any  time  before  obtaining  his  certificate  of  im- 
provements, by  the  issue  of  a  certificate  of  work  to  some 
person  claiming  under  the  holder  of  the  lapsed  claim. 

For  these  reasons,  I  think  sec.  28  does  not  avail  Mr. 
Macdonald,  and  it  follows  that  plaintiff  must  fail. 

Section  11  of  the  Act  amending  the  Mineral  Act  of  1898 
requires  me,  however,  to  consider  the  question  whether  de- 
fendant's claim  is  valid.  In  the  view  I  have  taken  of  plain- 
tiff's rights,  this  question  must  be  considered  on  the  assump- 
tion that,  at  the  time  the  "  Parkside"  was  located,  the  ground 
upon  which  it  was  located  was  open  to  location  under  the 
Sfineral  Act.  Defendant's  right  to  tlie  "  Parkside,''  then,  is 
to  bo  determined  on  the  assumption  that  no  interest  of  any 
kind  exists  in  respect  of  this  ground  except  the  interest  of 
defendant  and  the  interest  of  the  Crown.     Defendant  has 
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received  several  certificates  of  work.  Notwithstanding  the 
decision  of  the  Supreme  Court  in  Manley  v.  CoUom,  32  S. 
C.  R.  371,  1  see  no  reason  why  the  evidentiary  value  of  oc* 
cupation  and  payment  of  rent,  in  controversies  relating  to 
the  title  to  land,  should  not  be  given  its  full  effect  in  cases 
respecting  mineral  claims;  and  there  is  nothing  in  that  de- 
cision which  affects  the  value  of  these  certificates  of  work  as 
such  evidence.  In  my  opinion,  these  certificates  of  work 
are  more  than  prima  facie  evidence  that  the  location  of  the 
"  Parkside"  mineral  claim  was  a  valid  location,  and  that  the 
provisions  of  the  Mineral  Act  in  reispect  of*  location  were 
fully  complied  with.  Of  course,  I  do  not  say  they  are  con- 
clusive evidence,  because  in  Manley  v.  Collom  the  Supreme 
Court  of  Canada  decided  that  that  is  not  the  law. 

It  appears  from  the  evidence  given  here  that  the  dec- 
laration filed  by  the  locator  of  the  '^Parkside'*  does  not  set 
forth  all  the  words  which  were  put  upon  the  initial  post  at 
the  time  of  location;  and  it  is  contended  that,  this  having 
appeared  in  the  evidence,  defendant  must,  by  affirmative 
proof  given  at  this  trial,  shew  facts  bringing  him  within 
the  scope  of  the  curative  provisions  of  sub-sec.  (g)  of  sec. 
16.  Before  considering  the  question  whether  the  absence 
from  the  declaration  of  the  particular  words  to  which  I  have 
referred  constitutes  a  substantial  non-compliance  with  the 
provisions  of  sec.  16,  I  refer  very  briefly  to  the  question 
whether,  assuming  that  there  has  been  such  a  substantial 
non-compliance,  defendant  has  succeeded  in  bringing  him- 
self within  the  provisions  of  sub-sec.  (g).  It  is  contended 
by  Mr.  Taylor  that  the  declaration  itself,  stating  as  it  does 
that  mineral  in  place  was  discovered,  and  that  the  other  pro- 
visions of  sec.  16  were  complied  with,  is  sufficient  evidence 
in  this  respect.  In  my  opinion,  that  contention  ought  not 
to  be  accepted.  It  seems  to  me  it  would  nullify  all  the  con- 
ditions of  sub-sec.  (g)  if  it  were  accepted.  The  declaration 
is  admissible  in  evidence  as  shewing  that  the  provisions  of 
sec.  16  with  regard  to  recording  have  been  complied  with, 
but  I  see  nothing  in  sec.  98  of  the  Mineral  Act  which  would 
justify  me  in  coming  to  the  conclusion  that  the  ruleg*  of  evi- 
dence have  been  reversed  to  such  an  extent  as  to  make  a 
statement  in  this  ex  parte  affidavit  admissible  as  evidence, 
in  support  of  the  allegation  that  the  conditions  which  the 
legislature  prescribed  in  sub-sec.  (g)  have  been  observed. 
Xor  do  I  think  the  oral  evidence  given  by  defendant  is  at  all 
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suiBcient  to  lead  to  the  conclusion  that  mineral  in  place  was 
actually  discovered  within  the  provisions  of  this  section.  I 
refer  to  the  judgment  of  Mr.  Justice  Sedgewick  in  Manley 
V.  CoUom  on  that  point;  it  was  there  held  that  evidence  of 
a  very  similar  character  was  wholly  insufficient  for  the  pur- 
pose of  establishing  facts  to  bring  the  locator  within  that 
sub-section.     .     .     . 

[Quotation  from  judgment  of  Sedgewick,  J.,  32  S.  C. 
B.  at  p.  378.] 

Now,  the  evidence  given  here  was  certainly  no  stronger 
than  that  under  discussion  by  Mr.  Justice  Sedgewick,  and 
I  am  not  at  all  satisfied  that  defendant  has,  in  fact,  any  per- 
sonal knowledge  of  the  discovery  by  the  locator  of  mineral  in 
place.  I  was  at  first  inclined  to  think  that  where  there  are 
certificates  of  work  extending  over  a  considerable  period,  and 
proof  of  actual  occupation  during  that  period,  these  facts 
constitute  presumptive  evidence  of  a  valid  location,  of  so 
weighty  a  character  that  the  effect  of  that  evidence  could 
only  be  got  rid  of  by  proof,  not  only  that  the  locator  had 
failed  to  comply  substantially  with  some  of  the  provisions 
of  sec.  16,  but  that  the  facts  necessary  to  bring  him  within 
the  protection  of  sub-sec.  (g)  did  not  exist.  I  think,  how- 
ever, that  the  language  of  sub-sec.  (g)  hardly  permits  this 
view. 

1  have  come  to  the  conclusion  that  the  defect  complained 
of  is  not  a  substantial  non-compliance  with  sec.  16 — in  other 
words,  that  in  the  location  and  recording  of  the  "  Parkside" 
the  provisions  of  sec.  16  were  complied  with.  The  language 
relied  on  is  as  follows : — '*  The  words  written  on  No.  1  and 
No.  2  posts  shall  be  set  out  in  full."  Now,  I  think  it  is 
necessary,  in  order  to  sustain  this  contention,  that  Mr.  Mac- 
donald  should  make  good  the  argument  that  the  provision 
requires  that  the  affidavit  shall  contain  an  exact  copy  of  the 
words  on  posts  Nos.  1  and  2.  The  language,  in  my  opinion, 
does  not  necessitate  that  construction,  and  if  you  look  at  the 
form  of  the  affidavit  referred  to  in  sec.  16,  the  view  that  an 
exact  copy  is  required  is  not  borne  out.  There  seems  to  be 
no  reason  why  an  exact  copy  should  be  required.  Of  course, 
there  must  be  a  minimum,  there  must  be  a  limit  to  the 
variation  permissible,  and  I  think  there  is  no  difficulty  what- 
ever in  fixing  such  a  reasonable  limit;  and  that  reasonable 
limit  seems  to  rae  to  be  supplied  by  this  rule,  namely,  that 
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the  words  shall  be  quoted  with  suflBcient  fullness  and  suf- 
ficient accuracy  to  enable  one  to  identify  the  record  as  the 
record  of  the  particular  location  to  which  it  refers,  and  to 
prevent  fraudulent  substitution  of  the  language  for  the  lan- 
guage placed  upon  the  posts  at  the  time  of  location.  I  think 
the  object  of  the  provision  is  to  secure  means  for  such  identi- 
fication^  and  to  provide  against  the  possibility  of  such  frauds. 
Applying  that  test  here,  there  can  be  no  doubt  that  the  de- 
claration fulfils  the  requirements  of  the  section;  and  it  fol- 
lows that  defendant's  location  is  a  valid  location. 

The  result  is,  that  the  action  will  be  dismissed,  and  it 
will  be  declared  that  defendant's  claim  is  sustained. 


BEIUSH  COLITHBIA. 

(MXUION.) 

Duff,  J.  January  24th,  1906 

TRIAL. 

NEWSWANDEB  v.  GIEGEBICH. 

Champerty  and  Maintenance  —  Damages  for  Wrongfully 
Maintaining  Action  against  Plaintiffs—Liability — Assess^ 
ment  of  Damages — Findings  of  Jury. 

The  plaintiff,  who  was  defendant  in  Briggs  v.  Kews- 
wander,  32  S.  C.  R.  405,  brought  this  action  against  the  pres- 
ent defendant  for  damages  by  reason  of  the  defendant  having 
wrongfully  maintained  Briggs  in  that  action.  In  Briggs  v. 
Xewswander  the  plaintiff  claimed  an  interest  in  certain  min- 
ing property  by  virtue  of  an  agreement  which  Xewswander 
had  entered  into  with  him  and  subsequently  failed  to  carry 
out.  Before  entering  into  that  agreement,  Newswander  had 
agreed  to  sell  the  property  to  one  Fleutot,  and  the  agreement 
sued  on  in  Briggs  v.  Newswander  was  entered  into  without 
Fleutot^s  knowledge.  While  that  action  was  pending,  Xews- 
wander conveyed  the  property  to  Fleutot,  and  the  purchase 
money  under  such  conveyance  was  expended  in  defending 
the  action.     The  action  of  Briggs  v.  Newswander  failed  at 
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the  trial  and  also  on  appeal  to  the  full  bench  of  the  Supreme 
Court  of  British  Columbia,  but  on  appeal  to  the  Supremo 
Court  of  Canada  it  succeeded  to  the  extent  that  Brigge  wa» 
declared  to  be  entitled  to  a  one-quarter  interest  in  the  pro- 
perty. Before  that  action  was  begun,  an  agreement  was  en- 
tered into  between  Briggs  and  Giegerich  whereby  Giegerich 
undertook  to  pay  Briggs's  costs,  in  consideration  of  his  re- 
ceiving one-half  of  whatever  was  recovered  in  the  action. 

On  appeal  to  the  Supreme  Court  of  Canada  a  further 
agreement  was  entered  into,  under  which  Giegerich  was  to 
receive  nine-tenths  intorest  in  the  result  of  the  litigation,  in 
consideration  of  furnishing  enough  money  to  carry  through 
the  appeal  to  the  Supreme  Court  of  Canada.  Upon  the 
judgment  of  that  Court  being  delivered,  Briggs  assigned  the 
whole  of  the  judgment  and  his  one-quarter  interest  in  the 
property  to  Giegerich,  in  pursuance  of  his  agreemejnt,  Gie- 
gerich paying  him  $500  for  the  remaining  one-tenth  interest. 

In  order  to  obtain  title  to  the  one-quarter  interesit  Gie- 
gerich was  compelled  to  bring  action  against  Fleutot,  to 
whom  the  whole  property  had  been  meanwhile  conveyed,  and 
the  action  of  Giegerich  v.  Fleutot,  35  S.  C.  E.  327,  was  com- 
menced. In  this  latter  action  Giegerich  failed  as  to  his 
nine-tenths  interest,  on  the  ground  that  his  title  was  de- 
rived through  an  illegal,  champertous  agreement.  The 
present  action  was  then  brought  by  Newswander  for  dam- 
ages, including  the  costs  he  had  been  put  to  and  which  had 
been  paid  for  him  by  Fleutot,  an  additional  sum  for  which 
he  was  still  liable  on  that  account,  moneys  that  he  had  him- 
self paid  out  of  his  pocket  on  account  of  that  litigation,  and 
the  amount  of  a  judgment  for  costs  which  had  been  recovered 
against  him  in  that  action. 

E.  P.  Davis,  K.C.,  and  R.  M.  Macdonald,  for  plaintiff. 

S.  S.  Taylor,  K.C.,  and  James  O'Shea,  for  defendant. 

Duff,  J.: — The  jury  has  found  that  defendant  assisted 
Briggs  to  carry  on  the  action  of  Briggs  against  Newswander 
and  the  appeal  to  the  Supreme  Court  of  Canada  from  the 
judgment  given  by  the  Courts  of  this  province  in  that  action, 
and  that  this  assistance  was  afforded  under  an  arrangement 
between  Briggs  and  defendant  by  which  defendant  became 
entitled,  in  the  event  of  success,  to  a  share  in  the  fruits  of 
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the  litigation.  Ihey  have  also  found  that  defendant  did  not 
solicit  Briggs  to  initiate  or  carry  on  the  litigation,  and  that 
the  assifitanee  was  not  furnished  with  the  object  of  stirring 
up  strife  and  litigation.  These  findings,  indeed,  but  express 
tlie  undisputed  facts.  Since  the  decision  of  the  Supreme 
Court  of  Canada  in  Meloche  v.  Deguire,  34  S.  C.  R.  24,  it  is 
not  open  to  doubt  that  the  defendant  in  pursuing  this  course 
of  conduct  brought  himself  within  the  provisions  of  the  crim- 
inal law  relating  to  the  offence  of  champerty.  By  that  de- 
cision it  is  established,  so  far  as  the  Courts  of  this  province 
fffe  concemeid,  that 'the  specific  offences  of  champerty  and 
maintenance  were  made  offences  in  the  colonies  now  consti- 
tuting the  Dominion  of  Canada  by  the  various  Acts  of  the 
Imperial  Parliament  (all  framed  in  substantially  similar 
terms)  providing  for  the  introduction  into  these  colonies 
of  the  criminal  law  of  England;  and  since  that  decision  it 
must  be  taken  to  be  settled  law  that  assistance  furnished  to 
a  litigant  party  for  the  purpose  of  conducting  litigation  under 
an  agreement  of  the  character  above  described  by  a  person 
not  having  an  interest  in  the  litigation,  such  as  the  law  recog- 
nizes as  justifying  the  giving  of  such  assistance,  is  none  the 
less  guilty  of  the  offence  of  champerty,  because  his  object  in  . 
entering  into  the  agreement  or  in  furnishing  the  assistance 
was  not  the  stirring  up  of  strife  and  litigation.  The  law  for- 
bids such  agreements,  and  the  performance  of  such  agree- 
ments, because  of  their  tendency  in  general  to  promote  un- 
necessary litigation  and  to  convert  the  remedial  process 
of  the  Courts  into  an  eaigine  of  oppression.  The  jury  has  also 
found  (what  they  were  bound  to  find  on  the  evidence)  that 
Briggs  was  enabled  to  carry  on  the  action  and  appeals  re- 
ferred to  through  the  assistance  furnished  by  Giegerich,  and 
if  the  costs  which  were  put  upon  Xewswander  by  reason  of 
these  proceedings,  which  were  brought  about  by  the  un- 
lawful act  of  Giegerich,  constitute  such  special  damages 
as  the  law  recognizes,  the  established  principle  of  our  law  that 
where  an  individual  suffers  a  special  injury  by  reason  of  the 
unlawful  act  of  another,  that  individual  is  entitled  to  re- 
dress in  the  courts  from  the  author  of  the  unlawful  act,  i"^ 
applicable  here. 

It  was  argued  by  Mr.  Taylor  on  his  application  for 
nonsuit,  that  in  this  special  case  there  was  no  such 
special  injury  flowing  from  defendant's  unlawful  act  as 
can  be  recognized  by  a  court  of  law,  inasmuch  as  (the 
plaintiff    in    Briggs    v.    Newswander    having    succeeded    in 
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establishing  his  right  to  the  property  which  wafl  the  subject 
of  the  litigation)  thg  expenses  incurred  by  Xewswander  in 
that  litigation  are  to  be  attributed^  not  to  the  assistance 
which  Giegerich  gave  Briggs^  but  to  Newswander^s  unlaw- 
ful conduct  in  resisting  the  righteous  demand  made  upon 
fiim  by  Briggs.  It  is  not  within  my  province  to  express  any 
opinion  upon  the  intrinsic  merits  of  that  contention.  I  am 
precluded  from  giving  effect  to  it  by  reason  of  a  decision 
which  I  am  boimd  to  follow.  In  Metropolitan  Bank  v.  Pooley, 
10  App.  Cas.  210,  Ijord  Selbome  apparently  treated  the 
question  as  still  open  to  be  considered  by  the  House  of  Lords; 
but  in  Bradlaugh  v.  Newdigate,  11  Q.  B.  D.  1,  Lord  Cole- 
ridge, though  not  expressly  deciding  the  point,  uses  language 
which  leaves  no  doubt  in  my  mind  that  in  his  opinion  the 
contention  could  not  be  supported;  and  in  Giegerich  v.  Fleu- 
tot,  35  S.  C.  E.  327,  in  respect  of  the  self-same  transaction 
which  is  the  subject  matter  of  this  action,  having  before  him 
the  fact  which  is  the  basis  for  the  contention  I  am  now  con- 
sidering (namely,  that  Briggs  had  succeeded  in  his  litigation 
against  Newswander),  Mr.  Justice  Killam,  in  delivering  the 
judgment  of  that  Court,  uses  these  words :  "Newswander  had 
.  a  right  of  action  against  Giegerich  for  maintenance.  The 
transaction  was  wrongful  towards  him."  Reading  the  judg- 
ment as  a  whole,  I  do  not  think  that  this  language  can  prop- 
erly be  treated  as  an  obiter  dictum  only,  but,  if  so,  I  should 
be  obliged  to  give  to  it  that  weight  which  is  due  to  a  con- 
sidered opinion  expressed  by  the  Court  of  last  resort  in 
Canada.  Plaintiff  is,  therefore,  entitled  to  maintain  his 
action. 

There  remains  the  question  of  damages.  The  jury  has 
found  that  Newswander  has  no  interest  in  the  property  which 
was  the  subjejct  matter  of  the  action  of  Briggs  v.  News- 
wander,  and  that  in  defending  that  action  he  acted  as  the 
agent  and  nominee  of  Fleutot.  It  is  argued  that,  in  these 
circumstances,  it  must  be  taken  that  Newswander  has  suffered  * 
no  injury,  since  all  the  loss  and  costs  resulting  from  the 
litigation  would  be  borne  by  Fleutot.  That  contention  is 
disposed  of  by  the  jury's  findings  in  answer  to  questions  9  and 
10;  these  questions  and  answers  are  as  follows: 

9.  Did  Fleutot  agree  to  pay  plaintiff  $2,000,  and  400 
shares,  as  shewn  in  his  letter  of  January,  1901  ? 

A.— Yes. 

10.  Was  there  an  agreement  between  Fleutot  and  News- 
wander  that  costs  of  defence  in  Briggs  v.  Newswander  should 
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be  charged  against  Newswander?    If  not,  what  was  the  agree- 
ment? 

A. — The  costs  were  to  be  charged  against  Newswander 
as  Fleutot's  agent. 

Briggs  and  Giegerich  selected  Newswander  as  the  de- 
fendant against  whom  they  should  proceied.  The  natural 
and  necessary  consequence  of  the  proceedings  was  to  throw 
upon  Newswander  in  the  first  instance  the  burden  of  the 
costs  incurred;  and,  whatever  right  of  indemnity  might,  in 
ordinary  circumstances,  have  been  available  to  him,  the  jury 
has  found  in  effect  that,  in  the  circumstances  in  which  the 
action  was  defended  by  Newswander,  there  was  no  right  of 
indemnity.  Some  diflSculty  seemed  at  first  sight  to  be  pre- 
sented by  the  form  of  question  10.  Further  consideration 
has  convinced  me  that  the  phrase  "  costs  of  defence ''  in  its 
natural  meaning  embraces  all  costs  incurred  by  reason  of  the 
defence,  and  in  the  instructions  to  the  jury  the  question  was 
dealt  with  as  if  all  such  costs  were  included  within  the  scope 
of  the  inquiry  which  the  jury  were  directed  to  make.  More- 
over, the  jury  obviously  accepted  Newswander's  statement 
that  the  burden  of  the  defence  was  thrown  upon  him  by  rear 
son  of  his  misconduct  in  the  matter  of  his  agency  in  execut- 
ing improperly  and  without  authority  the  document  which 
was  the  occasion  of  the  litigation  in  Briggs  v.  News- 
wander,  and,  consistently  with  that  view,  it  could  not  be 
maintained  that  in  respect  of  any  of  the  consequences  of  the 
litigation  Newswander  could  assert  a  right  of  indemnity  as 
against  Fleutot.  Had  there  been  any  evidence  that  News- 
wander  was  induced  to  defend  the  action  by  reason  of  an 
express  promise  by  Fleutot  to  indemnify  him,  the  case  might 
have  been  different.  But  there  was  no  such  evidence,  and 
because  of  the  absence  of  such  evidence,  I  declined  to  accede 
to  the  request  of  Mr.  Taylor  to  put  to  the  jury  the  question 
whether  in  point  of  fact  there  was  such  an  agreement  between 
the  parties. 

It  follows  that  plaintiff  is  entitled  to  recover  in  respect 
of  all  the  heads  of  damage  which  the  jury  has  passed  upon; 
and  in  respect  as  well  of  the  judgment  recovered  by  Briggs 
against  Newswander  for  costs.  With  regard  to  the  last  men- 
tioned item,  and  with  regard  to  the  sum  of  $550,  owing,  but 
not  paid  to  McAnn  &  McKay,  if  arrangements  are  made  to 
indemnify  plaintiff,  judgment  need  not  be  entered  for  those 
amounts;  otherwise  these  sums  are  to  be  paid  into  Court. 
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BBITISH  COLUKBIA. 

(NEW  WESTMIlf 8TEB.) 

Bole,  Log.  J.  March  26th,  1906. 

CHAMBERS. 

BEX  V.  GOW. 

Criminal  Law — Selling  Liquor  to  Indian— Conviction — In- 
dian Act — Criminal  Code — Warrant  of  Commitment — 
Description  of  Offence — Award  of  Coats — Person  to  whom 
Payable — Sentence  —  Term — Hard  Labour — Jurisdiction 
of  Indian  Agent — Costs  of  Distress  and  Conveying  to 
Gaol — A  mendment, 

J.  Hampton  Bole,  for  the  prisoner,  moved  for  a  rule  nisi 
for  a  writ  of  habeas  corpus,  on  the  ground  that  the  warrant 
of  commitment  under  which  the  prisoner  was  held  was  bad, 
and,  inter  alia,  urged  the  following  objections  to  ite  validity : 

1.  That  the  commitment  reciting  prisoner's  conviction 
for  selling  liquor  to  an  Indian,  for  which  offence  he  was 
fined  $150,  and,  in  default  of  payment,  ordered  to  be  im- 
prisoned for  6  months  with  hard  labour,  merely  described 
the  liquor  as  an  intoxicant,  without  specifying  what  that 
intoxicant  was;  citing  Kegina  v.  Morgan,  1  B.  C.  E.  245; 
Cotterise  v.  Lempriere,  24  Q.  B.  D.  634. 

2.  That  the  part  of  the  conviction  awarding  costs  simply 
named  a  person  to  whom  they  were  payable,  without  saying 
he  was  the  informant  or  prosecutor. 

3.  That  6  months  with  hard  labour  in  default  of  pay- 
ment was  not  warranted  by  the  Indian  Act  or  the  Code, 
that  it  should  be  6  months  without  hard  labour,  or  3  months 
with  hard  labour;  referring  to  sec.  872  of  Code. 

^.  Jurisdiction  not  shewn  on  face  of  commitment.  That 
the  jurisdiction  of  an  Indian  agent  to  try  these  offences,  being 
purely  statutory,  must  clearly  appear  by  express  statement 
thereof  on  the  face  of  the  warrant,  as  nothing  could  be  in- 
tended in  favour  of  his  jurisdiction,  more  especially  as  the 
conferring  by  statute  of  jurisdiction  on  Indian  agents  to  try 
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Indian  cases,  and  upon  fishery  officers  to  try  fishery  cases, 
was  a  very  serious  invasion  of  the  principle  older  than  the 
law  itself,  ^'  that  no  man  shall  be  judge  in  bis  own  case/' 

There  was  nothing  to  shew  that  Mr.  DeBeck  was  an  In- 
dian agent  for  British  Columbia;  simply  saying  he  was 
an  ex  officio  justice  of  the  peace  for  the  district  did  n,ot  help 
matters,  as  one  justice  had  no  jurisdiction  to  try  the  case. 

5.  That  the  onus  of  shewing  jurisdiction  is  on  the  func- 
tionary drawing  up  the  conviction  or  commitment  so  that  it 
shall  shew  the  same  on  its  face;  referring  to  Begina  v. 
Macaulay,  14  0.  R.  643;  Paley  on  Convictions,  pp.  28,  33, 
185. 

H.  L.  Edmonds  shewed  cause.  The  commitment  she»ws 
an  offence.  Words  used  in  describing  liquor  as  an  intoxicant 
follow  the  statute,  and  by  an  amendment  of  sec.  846  of  the 
Code  added  in  1900,  that  is  now  sufficient. 

As  to  costs  being  awarded  to  Mr.  Woolacott,  without  some 
other  description  as  suggested,  the  Court  could  readily  infer 
he  was  a  person  entitled  to  receive  the  same. 

As  to  the  term  of  imprisonmetnt,  the  magistrate  was  justi- 
fied in  imposing  6  months'  hard  labour  by  virtue  of  an  amend- 
ment of  the  Indian  Act  passed  in  1890,  63  Vict.  ch.  9,  sec. 
10,  and  sec.  872  of  the  Code  as  amended  in  1900;  referring 
to  The  Queen  v.  Murdock,  4  Can.  Crim.  Cas.  82,  89. 

As  to  jurisdiction,  it  was  clearly  shewn  on  the  face  of  the 
commitment;  referring  to  repeal  of  sec.  117  of  Indian  Act 
and  substitution  of  a  new  section,  by  sec.  8  of  67  &  58  Vict, 
ch.  32,  sub-sec.  2  of  which  makes  special  provision  for  Bri- 
tish Columbia;  and  in  any  event  the  Court  might  amend  the 
commitment. 

Bole,  in  reply,  pointed  out  that  sub-sec.  2  of  sec.  8  of  57 
&  58  Vict.  ch.  32  only  conferred  the  jurisdiction  upon  an 
Indian  agent  acting  within  the  territories  or  province  within 
which  his  agency  is  situated,  and  this  did  not  appear  on  war- 
rant; that  this  was  not  a  case  for  amendment. 

BoLE^  Log.  J.: — I  think  the  warrant  of  commitment  is 
bad. 

First,  because  it  fails  to  shew  that  the  Indian  agent  who 
made  it  is  an  Indian  agent  for  British  Columbia;  he  derives 
his  authority  to  convict  from  sub-sec.  2  of  sec.  8  of  57  &  58 
Vict.  ch.  32,  and  his  judicial  powers  are  strictly  confined  to 
the  province,  etc.,  within  which  his  agency  is  situated. 
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Jurisdiction  must  appear  on  the  face  of  summary  pro- 
ceedings, and  sec.  846  of  the  Code  has  not,  in  my  opinion, 
altered  the  law  as  laid  down  in  Paley  on  Convictions,  7th 
ed.,  pp.  33,  185,  186,  187.  See  also  Regina  v.  Macaulay,  14 
0.  R.  643. 

As  to  the  term  of  imprisonment  (6  months  at  hard  labour) 
awarded  in  default  of  payment  of  the  fine,  it  seems  to  me 
that  sec.  136  of  the  Indian  Act,  as  added  by  53  Vict.  ch. 
29,  sec.  10,  provides  for  imprisonment  in  default  of  pay- 
ment of  a  fine,  etc.,  in  a  case  like  the  present,  for  a  period 
not  exceeding  6  inonths,  but  does  not  contemplate  hard  labour 
forming  a  part  of  the  sentence. 

Section  872  (b)  of  the  Code  provides  for  3  months'  im- 
prisonmeoit  where  the  Act  does  not  specify  any  term  of  im- 
prisonment, unless  the  fine,  etc.,  are  sooner  paid,  but  in  this 
case  53  Vict  ch.  29,  sec.  10,  has  made  provision  as  above 
noted. 

Sub-section  (c)  enacts  that  whenever  under  such  Act  or 
law  imprisonment  with  hard  labour  may  be  ordered  and 
adjudged  in  the  first  instance  as  part  of  the  puniahment  for 
the  offence  of  the  defendant,  the  imprisonment  in  default, 
of  distress  or  of  payment  may  be  with  hard  labour. 

This  raises  a  very  nice  question  as  to  whether  the  true 
meaning  of  the  two  sections,  872,  and  sec.  10  of  ch.  29,  53 
Vict.,  is  not  to  give  an  alternative  punishment  under  new 
sec.  117  of  the  Indian  Act,  as  to  default  in  payment  of  fine, 
etc.,  i.a,  6  months  without  hard  labour  or  3  months  with 
hard  labour.  However,  it  does  not  become  necessary,  in  my 
view  of  the  case,  to  further  discuss  that  point  now. 

It  is,  however,  to  be  further  observed  that  the  commit- 
ment  is  defective,  as  it  does  not  comply  with  sec  872  of 
the  Code,  sub-sees,  (a)  and  (b),  as  no  mention  is  made 
therein  of  the  expenses  of  conveying  the  defendant  to  gaol  on 
this  point. 

The  Queen  v.  Vantassel  (No.  2),  5  Can.  Crim.  Oas.  133, 
decides  that  where  a  summary  conviction  adjudges  a  pecun- 
iary penalty  and  a  distress  to  realize  the  same,  and  in  default 
of  sufficient  distress  that  defendant  be  imprisoned,  the  costs 
of  the  distress  and  of  conveying  the  defemdant  to  gaol  are 
not  in  the  discretion  of  the  justice,  but  must  be  included  in 
the  formal  conviction,  and  that  the  omission  of  that  provi-. 
fiion  from  the  formal  conviction  in  such  a  case  invalidates  the 
conviction;  see  also  Code,  forms  W  W,  convictions;  warrant 
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of  commitment,  F  F  F;  The  Queen  v.  Van  tassel  (No.  1), 
6  Can.  Crim.  Cas.  128;  a  perusal  of  sub-sec.  (b)  of  sec.  872 
will  shew  that  this  decision  applies  to  it  with  equal  force  as 
to  sub-sec.   (a). 

As  to  amendment  there  are  no  materials  before  me  that 
would  justify  such  a  course  under  sec.  889  of  the  Code. 

1  must  therefore  make  the  rule  absolute  and  order  the 
prisoner  to  be  discharged;  no  action  to  be  brought  against 
the  convicting  Indian  agent,  or  any  other  officer  who  has 
acted  under  the  conviction. 


HOBTH-WEST  TEBBITOBIES. 

(HOBTHEBN  AI.BEBTA.) 

ScoTT,  J.  March  5th^  1906. 

chambers. 
Be  CLABK. 

Municipal  Election — Qualification  of  Voter — Local  Improve- 
ment Ordinance — ''  Occupant  ** — ^'  Owner  " — Homestead 
Entry — Payment  to  Sub-agent, 

Application  under  sec.  16  of  the  Local  Improvement 
Ordinance  (ch.  24  of  2nd  session  of  1903),  by  Myron  S. 
Kinney  for  an  order  ousting  Samuel  W.  Clark  from  the 
office  of  councillor  for  division  Xo.  2  of  Local  Improvement 
District  No.  22,  to  which  office  hei  was  declared  elected  at  an 
election  held  on  8th  January,  1906. 

E.  D.  H.  Wilkins,  Wetaskiwin,  for  applicant. 

E.  T.  Bishop,  Edmonton,  for  respondent. 

SooTT^  J.: — Twenty-seven  votes  were  polled  at  the  elec- 
tion, of  which  14  were  in  favour  of  Clark  and  13  were  in 
favour  of  one  Hayner,  the  only  other  candidate. 

The  ground  of  the  application  is,  that  one  Proctor  Bur- 
wash,  who  voted  for  Clark  at  the  election,  was  not  duly 
qualified  to  vote  thereat,  as  he  was  not,  at  the  time  of  the 
election,  either  an  owner  or  occupant  of  land  in  the  division 
for  which  the  election  was  held. 
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The  land  in  respect  of  which  Burwash  voted  waa  the 
south-east  quarter  of  section  36,  township  44,  range  27,  west 
of  the  fourth  meridian.  The  evidence  shews  that  on  5th 
January,  1906,  he  applied  to  the  sub-agent  of  Dominion  lands 
at  Wetaskiwin  for  an  entry  for  this  land,  paid  the  sum  of 
$10,  the  entry  fee  therefor,  and  received  from  the  sub-agent 
a  receipt  in  the  following  words:  "Received  from  A.  P. 
Burwash  ten  dollare  for  S.  E.  36-44-27  W.  4th.*^ 

It  is  shewn  that  the  sub-agent  at  Wetaakiwin  is  not  auth- 
orized to  grant  an  entry  for  lands  under  the  Dominion  Lands 
Act,  or  to  issue  the  certificate  of  entry  in  the  form  "  E " 
in  the  schedule  to  that  Act.  His  duty  is  merely  to  receive 
applications  for  such,  entries  and  forward  them  to  the  Dom- 
inion land  agent  at  Edmonton  for  his  consideration.  It  is 
also  shewn,  however,  that,  upon  receipt  by  the  agent  at 
Edmonton  of  any  such  application  in  respect  of  lands  open 
for  homestead  entry,  an  entry  is  usually  granted  to  the 
applicant,  if  it  appears  that  he  ia  the  first  applicant. 

The  application  of  Burwash  was  duly  forwarded  to  the 
agent  at  Edmonton,  who  on  11th  January,  1906,  issued  to 
him  a  certificate  in  the  form  "  E  "  in  the  schedule. 

By  sec.  18  of  the  Ordinance  all  persons  who  are  the  own- 
ers or  occupants  of  ratable  land  in  the  division  are  entitled 
to  vote. 

It  was  admitted  by  the  respondent  that  Burwash  was  not 
at  the  date  of  the  election  an  occupant  of  the  landS  in  re- 
spect of  which  he  voted;  but  the  respondent  contends  that 
Burwash  was  then  the  owner,  within  the  meaning  of  sub-sec. 
13  of  sec.  2.  That  sub-section  is  as  follows: — "'Owner' 
includes  any  person  who  has  any  right,  title,  or  estate  what- 
soever or  any  interest  other  than  that  of  a  mere  occupant  in 
any  land.'' 

I  am  of  opinion  that  Burwash  had  not  at  the  date  of  the 
election  any  such  right,  title,  estate,  or  interest  in  the  land. 
The  most  that  can  be  said  in  his  favour  is  that,  prior  to  the 
election,  he  had  made  application  for  the  estate  or  interest 
which  the  Dominion  Lands  Act  confers  upon  a  person  who 
makes  a  homestead  entr}',  which  estate  or  interest,  if  it  had 
been  acquired  before  the  election,  would  presumably  entitle 
him  to  a  vote.  The  fact  that  he  had  applied  for  an  entry, 
evon  though  it  may  have  given  him  the  first  right  to  obtain 
it,  would  not  in  itself  be  sufficient  to  give  him  any  right, 
title,  (State,  or  interest.  At  mos^t  it  gave  him  hierely  the 
ri«rht  to  obtain  such  at  a  future  period. 
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I  therefore  hold  that  Burwash  was  not  entitled  to  vote 
at  the  election.  As  a  result  of  this  holding,  the  respondanc 
did  not  receive  a  majority  of  votes  of  the  duly  qualified 
voters,  and  was  therelore  not  duly  elected. 

The  order  will  therefore  go  to  oust  him  from  the  position 
of  councillor.  Costs  of  the  application  and  proceedings  to  be 
paid  by  him  to  the  applicant. 


HOBTH-WEST  TEBSIT0SIE8. 

CWE8TEAN  ASSXIOBOIA.) 

Newlands^  J.  March  23rd^  1906. 

TRIAL. 

CLIPSHAM  V.  GRAND  PRAIRIE  SCHOOL  DISTRICT 

No.  833. 

Public  Schools — Dismissal  of  Teacher  by  Trustees — Appeal 
to  Commissioner  of  Education — Affirmance  of  Dismissal 
— Right  to  Alter  Df vision — Grounds  of  Decision — Salary 
of  Teacher. 

Action  by  a  school  teacher  for  salary.  ^ 

W.  B.  Willoughby,  Moose  Jaw,  for  plaintiff. 

C.  E.  Armstrong,  Moose  Jaw,  for  defendants.        ^  '*  ,    j 

Newlands,  J. : — The  plaintiff  was  engaged  by  the  defend- 
ant school  district  as  teacher  on  30th  ]ilay,  1904,  for  one  year 
at  $600  per  annum.  On  3rd  January,  1905,  he  was  dismissed 
for  immoral  conduct.  Against  this  dismissal  he  appealed  to 
the  Commissioner  of  Education,  under  ?oc.  153  of  the  School 
Ordinance.  After  investigation  the  Commissionor  of  Educa- 
tion gave  the  following  decision :  "  That  your  trustees  arc 
not  justified  in  the  action  thoy  took  in  dismissing  their 
teacher.     In  so  far,  therefore,  as  the  grounds  of  dismissal 

VOL.  111.  W.L.R.  NO.  4  -21 
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are  concerned,  the  decision  of  your  Board  has  been  reversed. 
While  Mr.  Clipsham's  action  may  have  been  thbughtless, 
there  was  absolutely  no  evidence  to  shew  that  he  had  any  un- 
lawful or  immoral  intent.  Doubtless,  however,  his  influence 
in  your  community  has  become  more  or  less  weakened,  and 
for  this  reason  it  has  been  decided  to  permit  your  trustees  to 
engage  another  teacher."  After  receiving  this  decision  the 
trustees  wrote  to  the  Commissioner  in  reference  to  the  salary 
due  plaintiff,  and  on  9th  March  received  the  following  reply : 
"With  refereaice  to  the  case  in  question,  I  beg  to  say  that 
the  Department  decided  that  Mr.  Clipsham  should  receive 
no  salary  from  the  date  of  dismissal." 

The  section  of  the  School  Ordinance  under  which  the 
Commissioner  acted  ia  as  follows :  **  153.  Any  teacher  who 
has  been  suspended  or  dismissed  by  the  board  may  appeal 
to  the  Commissioner,  who  shall  have  power  to  take  evidence 
and  confirm  or  reverse  the  decision  of  the  board,  and  in  the 
case  of  reversal  he  may  order  the  reinstatement  of  the 
teacher.  Provided  that  in  case  there  is  no  appeal  to  the 
Commissioner,  or  in  the  event  of  an  appeal  if  the  decision 
of  the  board  is  sustained,  the  teacher  ahall  not  be  entitled 
to  salary  from  and  after  the  date  of  such  suspension  or  dis- 
missal." 

I  think  there  can  be  no  doubt  that,  reading  the  above 
documents  by  themselves,  it  must  be  held  that  on  the  appeal 
to  him  the  Commissioner  reversed  the  decision  of  the  board, 
the  latter  part  of  the  first  letter  being  only  in  eflPect  a  state- 
ment that  he  would  not  order  the  reinstatement  of  the 
teacher,  as  ha  had  power  to  do  under  sec.  153. 

By  his  letter  of  9th  March  he  attempted  to  deal  with  the 
question  of  salary,  which  I  think  he  had  no  power  to  do,  as 
that  matter  is  dealt  with  by  the  section  referred  to,  and  no 
power  other  than  that  mentioned  is  conferred  on  the  Com- 
missioner. 

It  was,  however,  shewn  in  evidence  by  a  subsequent  cer- 
tificate from  the  Commissioner,  dated  24th  March,  1905, 
that  after  the  appeal  had  been  duly  investigated,  heard,  and 
considered,  the  Commissioner  did  not  reverse  the  decision 
of  the  board,  and  by  the  evidence  of  the  Deputy  Commis- 
sioner, who  had  the  powers  and  was  acting  for  the  Com- 
missioner in  his  absence,  and  who  decided  this  question,  that 
the  intention  was  to  confirm  the  decision  of  the  board  as  to 
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the  dismiseal   of  plaintiff,  reversing  only   the  reasons   the 
board  gave  for  such  dismissal. 

The  question,  therefore,  arises:  Can  I  give  effect  to  the 
decision  of  the  Commissioner  as  he  intended  it;  in  other 
wordsy  can  he  amend  his  written  decision  after  it  is  com- 
municated to  the  parties  interested  so  as  to  make  it  conform 
to  his  intention? 

From  the  earliest  times  it  was  held  that  the  record  of  a 
judgment  could  be  amended  in  the  e^vent  of  a  mistake  or  of 
an  ambiguity  occurring  therein,  from  the  Judge's  notes. 
In  Doe  V.  Perkins,  3  T.  B.  749,  after  a  writ  of  error  had  been 
brought,  the  defendant  in  error  applied  to  Lord  Loughbor- 
ough to  amend  the  postea  by  his  notes,  which  he  did,  and  on 
a  motion  for  a  new  trial,  on  this  amendment  being  objected 
to,  the  Court  said  there  was  no  foundation  for  the  objec- 
tion; for  that,  according  to  the  practice  of  amending  by  the 
Judge's  notes,  which  was  of  infinite  utility  to  the  suitors, 
and  was  as  ancient  as  the  time  of  Charles  I.,  the  amendment 
might  be  made  at  any  time. 

And  in  Ernest  v.  Brown,  4  Bing.  N.  C.  161,  Tindal, 
C.  J.,  said :  "  It  is  the  ordinary  practice,  when  any  mistake 
has  arisen  at  the  trial,  to  apply  to  the  Judge  to  say  by  re- 
ference to  his  notes  on  what  counts  the  verdict  is  to  be 
entered."  And  Vaughan,  J.,  said:  "We  are  not  precluded 
from  advancing  justice  by  correcting  a  mistake  in  entering 
the  verdict  of  the  jury.  We  cannot  alter  the  verdict  against 
the  intention  of  the  jury;  but  here  I  assume,  and  I  think 
from  the  clearest  evidence,  that  we  are  only  giving  effect  to 
that  intention."  This  practice  has  continued  down  to  the 
present  day. 

In  Abbott  V.  Andrews,  8  Q.  B.  D.  648,  on  a  trial  before 
Lord  Coleridge,  C.J.,  the  plaintiff  obtained  a  verdict,  but 
was  nonsuited  on  some  of  the  issues,  and  the  Master  refused 
to  tax  the  defendant's  costs  on  the  issue  upon  which  the 
plaintiff  was  nonsuited,  because,  by  the  terms  of  the  judg- 
ment, a  taxation  of  the  plaintiff's  costs  only  was  directed, 
and  it  was  uncertain  whether  or  not  the  Judge  had  intended 
to  make  an  order  as  to  costs.  North,  J.,  affirmed  the  Mas- 
ter's order.  On  appeal  in  giving  judgment  reversing  this 
order  Lord  Coleridge  said :  "  He  ought  to  have  applied  to 
the  Judge  who  tried  the  case  to  correct  any  ambiguity  in 
the  judgment,  instead  of  appealing  from  the  Master's  order." 
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And  in  Clack  v.  Wood,  9  Q.  B.  D.  276,  the  Court  held 
that  they  had  power  to  amend  the  record  of  the  trial.  Jes- 
eel,  M.B.^  said :  ^^  It  is  clear  there  must  have  been  a  mistake 
in  this  caae  either  in  what  was  left  to  the  jury,  or  in  the 
certificate  of  the  associate  as  to  the  finding  of  the  jury.  We 
have  consulted  Mr.  Justice  North  as  to  the  questions  which 
he  put  to  the  jury,  and  it  is  clear  from  his  letter  to  us  in 
reply  that  whatever  words  he  used  he  did  not  intend  to*  leave 
to  the  jury  any  question  as  to  the  non-approval  of  Max- 
well's title  by  the  defendant's  solicitor,  but  to  reserve  that 
question  to  himself.'' 

I  think,  therefore,  that  the  Commi8sio^er  of  Education 
had  the  right  to  correct  his  written  decision  in  accordance 
with  his  intention,  and  that  it  is  my  duty  to  give  effect  to 
the  docision  he  intended  to  make.  He  is  practically  made 
the  sole  judge  on  the  question  of  the  dismissal-  of  a  teacher 
by  a  school  board,  and  the  same  reasons  apply  for  correcting 
the  record  of  his  judgment  and  giving  the  judgment  he  in- 
tended to  give  as  to  the  record  of  a  Superior  Court. 

This  raises  the  question  whether  he  has  the  right  to  hold 
that  the  reasons  given  by  the  trustees  are  not  valid  and  to 
confirm  their  decision  on  other  grounds.  The  duties  of  a 
teacher  are  set  forth  in  sec.  158  of  the  School  Ordinance, 
and  he  would  be  liable  to  be  dismissed  if  he  did  not  perform 
those  duties.  The  section  which  gives  him  the  right  to 
appeal  to  the  Commissioner  provides  that  the  Commissioner 
may  take  evidence,  so  that  the  teacher  is  practically  on  trial 
before  him,  and  I  think  he  would  have  power  to  confirm  the 
decision  of  the  board  to  dismiss  the  teacher  for  any  failure 
on  his  part  to  perform  the  duties  required  of  him  by  the 
Ordinance.  The  reasons  given  by  the  Commissioner  are 
that  the  plaintiff's  influence  in  the  community  had  become 
more  or  less  weakened ;  that  being  the  case,  it  would  certainly 
prevent  him  from  maintaining  proper  order  and  discipline, 
which  are  amongst  his  duties  laid  down  by  the  Ordinance. 

Under  any  circumstances,  the  Commissioner  has  consid- 
ered, after  investigation,  that  the  decision  of  the  board  to 
dismiss  plaintiff  should  be  sustained,  and,  as  he  is,  I  think, 
under  the  Ordinance,  the  sole  judge,  it  is  therefore  my  duty 
to  pive  effect  to  that  decision. 

The  decision  of  the  trustees  being  sustained,  the  Ordin- 
ance provides  that  the  teacher  ahaJl  not  be  entitled  to  salary 
from  the  date  of  dismissal,  and  I  must  therefore  give  judg- 
Tjicnt  for  defendants  with  costs. 
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HOBTH-WSST  TEBBITOSIES. 

(EASTEBir  ASSnOBOIA.) 

Wbtmore,  J.  March  15th,  1904. 

TRIAL. 

PARADIS  V.  HOTTON. 

Small  Debt  Procedure— Nature  of  Claims — ^' Debt" — Claim 
for  Value  of  Goods — Rent  Payable  in  Kind — Damages 
for  Non-delivery — Two  Claims — One  within  Small  Debt 
Jurisdiction. 

Action  under  the  small  debt  procedure  to  recover  $60, 
the  value  of  12  loads  of  straw  at  $5  a  load,  being  unpaid 
balance  of  rent  of  a  farm  leased  by  plaintiff  to  defendant  for 
one  year,  at  a  rental  of  two-thirds  share  of  the  whole  crop; 
and  also  to  recover  $16  for  money  had  and  received.  The 
defendant  obtained  a  Chambers  simimons  to  set  aside  the  writ 
of  summons  and  strike  out  the  statement  of  claim,  on  the 
ground  that  the  cause  of  action  did  not  come  within  the 
small  debt  procedure,  and  therefore  there  was  an  abuse  of 
the  process  of  the  Court. 

Wetmore,  J.: — The  claim  for  money  had  and  received 
unquestionably  comes  within  the  small  debt  procedure,  and 
that  is  not  disputed.  But  defendant's  counsel  contended  that 
if  one  of  the  alleged  causes  of  action  was  not  within  the 
small  debt  procedure,  it  would  be  sufficient  to  support  the 
application,  as  it  would  be  an  abuse  of  the  process  of  the 
Court,  if  the  plaintiff  had  a  cause  of  action  which  could  only 
be  brought  under  the  ordinary  practice,  and  another  cause 
of  action  which  was  by  itself  within  the  small  debt  procedure, 
for  him  to  bring  two  actions.  I  think  that  he  is  correct  in 
this  respect. 

The  contention  is  that  the  alleged  cause  ,of  action  for 
the  value  of  the  straw  is  not  within  the  small  debt  procedure. 
This  I  take  to  be  a  case  where  it  is  alleged  that  plaintiff  let 
his  farm  to  defendant  on  shares,  and  that  he  has  not  received 
the  share  he  is  entitled  to,  or  all  of  it  that  he  is  entitled  to. 
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The  question  turns  upon  the  construction  to  be  given  to 
Rule  602  of  the  Judicature  Ordinance.  ;That  Rule  provides 
that  "  in  all  claims  and  demands  for  debt,  whether  payable 
in  money  or  otherwise,  when  the  amount  or  balance  claimed 
does  not  exceed  $100,  the  procedure  shall,  unless  otherwise 
ordered  by  a  Judge,'*  be  as  prescribed  in  that  part  of  the 
Ordinance.  I  must  say  I  feel  some  difficulty  in  putting  a 
construction  on  that  Rule,  and  I  can  find  no  authorities  that 
will  assist  me  in  the  slightest  degree.  The  legislation  seems 
to  be  peculiar  and  entirely  sui  generis.  A  debt  is  generally 
understood  to  be  a  liquidated  sum  of  money  payable  by  one 
person  to  another,  at  least,  that  is  my  conception  of  a  debt. 
I  never  understood  that  an  agreement  to  deliver  specific 
articles,  or  a  specific  article,  would  constitute  a  debt.  A  fail- 
ure to  deliver  the  specific  ariicle  would  entitle  the  person 
to  whom  the  delivery  ought  to  be  made  to  bring  an  action 
for  unliquidated  damages  for  the  failure  to  deliver ;  it  would 
not  create  a  debt  due  to  him  in  the  ordinary  sense  of  the 
word.  But  the  Rule  provides  that  the  action  is  to  be  brought 
under  the  procedure  for  all  claims  for  debt  whether  payable 
in  money  or  otherwise.  Some  meaning  must  be  given  to 
those  words  "or  otherwise.'*  I  was  disposed  to  think  that 
wherever  services  were  performed  or  acts  done  which  were 
usually  paid  for  in  money,  and  it  was  agreed  that*  they  should 
be  paid  for  by  the  delivery  of  some  specified  article  or 
articles,  or  by  the  performance  of  some  specified  work,  that 
would  create  a  debt  within  the  meaning  of  the  Rule.  But  it 
occurs  to  me  that  to  lay  that  down  would  be  simply  to  reduce 
what  is  known  as  barter  or  exchange  to  a  mere  matter  of 
indebtedness  between  the  parties.  For  instance,  A.  and  B. 
agree  to  exchange  horses ;  A.  delivers  his  horse  to  B.,  relying 
upon  B.'s  promise  to  deliver  his  horse  to  him ;  B.  fails  to  do 
so ;  that  would,  if  I  decided  as  I  was  disposed  to  think,  con- 
stitute a  debt  due  from  B.  to  A.,  payable  by  a  horse.  Then 
again,  the  value  of  an  article  is  fluctuating;  one  day  it  may 
be  worth  one  price  and  another  day  it  may  increase  in  value. 
Suppose  A.  sold  B.  a  pony  to  be  paid  for  6  months  after- 
wards by  100  bushels  of  wheat ;  at  the  time  of  the  sale  wheat 
might  have  been  worth  60  cents  a  bushel,  while  at  the  time 
of  the  proposed  delivery  it  may  have  increased  to  $1  a  bushel, 
or  it  may  have  fallen  to  40  cents.  The  word  "  paid  *'  in  the 
bargain  does  not  appear  to  me  to  affect  the  question  at  all, 
because,  after  all,  it  is  a  barter  of  the  pony  for  the  grain, 
and  the  amount  which  the  party  would  be  entitled  to  receive 
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in  money  on  failure  to  delivear  would  fluctuate.  I  can  see 
difficulties  arising  in  all  directions  were  I  to  give  the  con- 
struction to  the  liule  that  so  occurred  to  me. 

I  have  come  to  the  conclusion  that,  in  order  to  constitute 
a  debt  within  the  meaning  of  the  Rule,  there  must  be  some- 
thing ascertained  of  a  fixed  or  liquidated  character  to  start 
with.  For  instance,  A.  sells  B.  a  horse  at  a  fixed  price  agreed 
on,  say  $150,  to  be  paid  for  in,  say,  wheat,  at  a  fixed  price  per 
bushel,  or  at  market  prices  according  to  the  bargain.  I  have 
known  of  bargains  made  in  that  way.  There  is  some  fixity 
about  this  method  at  any  rate;  the  indebtedness  any  way 
is  fixed.  He  may,  however,  if  the  wheat  is  to  be  delivered  at 
a  fixed  price,  be  entitled,  when  the  time  for  payment  arrives, 
to  receive  in  value  more  than  the  amount  of  the  indebtedness, 
and  he  may  be  entitled  to  receive  less,  according  to  what  the 
ruling  price  of  wheat  may  be  at  the  time  of  delivery. 
And  then  again,  suppose  the  wheat  is  not  delivered, 
and  delivery  is  refused,  what  does  the  person  to  whom  the 
delivery  should  be  made  recover?  le  it  the  amount  of  his 
indebtedness?  Or  the  value  of  the  wheat?  Or,  in  other 
words,  is  he  entitled  to  sue  for  the  debt  or  for  unliquidated 
damages?  I  think  the  answer  is  obvious,  the  consideration 
having  passed,  that  he  would  be  entitled  to  recover  the  value 
of  the  wheat  at  the  time  it  was  agreed  to  be  delivered.  That 
would  clearly  be  practically  an  action  for  unliquidated  dam- 
ages. Whatever  construction  one  attempts  to  put  on  this 
Rule  seems  to  raise  difficulties  to  my  mind.  Possibly  not 
much  difficulty  arises  in  a  case  like  the  one  I  have  suggested, 
when  the  payment  was  to  be  made  in,  say,  wheat  at  market 
prices.  But  when  you  get  outside  of  that  instance  trouble 
arises  at  once.  I  am  of  opinion  that  the  conclusion  I  have 
reached  presents  the  fewest  difficulties  and  is  the  best  con- 
struction to  put  on  the  Rule.  In  fact  nothing  else  that  I  can 
conceive  of  gives  me  any  idea  of  a  debt.  Take  this  very 
case,  where  a  farm  is  let  on  shares.  There  is  no  fixity 
about  it  at  all,  no  agreed  amount,  no  question  of  fair  and  rea- 
sonable fixed  or  market  price.  The  lessor  may  in  that  event 
be  entitled  to  receive,  comparatively  speaking,  a  great  deal; 
he  may  be  entitled  to  receive  very  little ;  everything  depends 
on  the  yield,  which  may  be  good  or  bad  according  to  the 
season.  I  cannot  from  any  standpoint  consider  this  a  debt. 
Moreover,  the  delivery  of  the  share  cannot  be  called  rent.  It 
cannot  be  distrained;  it  is  merely  a  consideration  for  the 
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use  of  the  farm.  PosBibly  these  latter  considerations  may, be 
sufficient  to  dispose  of  this  case  without  the  others  I  have 
mentioned. 

I  hold  that  in  order  to  authorize  an  action  under  Bule 
602  for  a  debt,  payable  otherwise  than  in  money,  there  must 
be  a  debt  created  in  the  proper  sense  of  the  word  and  clearly 
recognized  as  such,  and  then  there  must  be  an  agreement 
that  such  debt  is  to  be  paid  in  something  else  than  money. 
This  application  must  be  allowed,  and,  as  it  is  a  case  in  which 
I  can  award  costs,  it  must  be  allowed  with  costs. 


NORTH-WEST  TESBITOBIES. 

(EASTERN  ASSnOBOIA.) 

Wetmore  J.  Mabch  30th,  1906. 

CHAMBERS. 

COSGEAVE  V.  DUCHEK. 

Small  Debt  Procedure — Nature  of  Claims — ''  Debt  '* — Claim 
for  Value  of  Ooods — Agreement  to  Deliver — Damages  for 
Non-delivery — Two  Claims — One  within  Small  Debt 
Jurisdiction. 

A  small  debt  action.  Defendant  took  out  a  summons  to 
set  'Siside  the  writ  of  summons,  statement  of  claim,  and  the 
eervice,  on  the  ground  that  the  action  should  not  have  been 
brought  under  the  small  debt  procedure  because  part  of  the 
claim  was  not  for  a  debt,  but  sounded  in  damages.  The 
action  was  brought  on  a  promissory  note,  which  purported  to 
have  been  given  for  two  oxen,  and  the  claim  contained  also 
an  item  for  "  the  value  of  two  loads  of  hay  which  the  defend- 
ant agreed  to  deliver  to  the  plaintiff  on  account  of  the  pur- 
chase price  of  the  oxen  mentioned  in  said  note,  and  which 
the  defendant  has  failed  to  deliver — $7." 

J.  T.  Brown,  Moosomin,  for  defendant. 

E.  L.  Elwood,  Moosomin,  for  plaintiff. 
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Wetmoke^  J. : — I  held  in  Paradis  v.  Hotton,  decided  by 
me  on  15th  March,  1904  (ante),  that  a  plaintifiE  cannot 
combine  in  a  small  debt  action  a  claim  for  debt  and  one  for 
damages,  and,  if  he  haa  such  a  claim  and  wishes  to  press  it, 
h«  must  bring  his  whole  action  under  the  ordinary  procedure ; 
he  cannot  split  it  up  and  bring  one  action  under  the  small 
debt  procedure  and  another  action  under  the  other  proce- 
dure ;  and  I  set  aside  the  proceedings  when  he  combined  both 
cauees  of  action  under  the  small  debt  procedure.  As  stated 
in  Paradis  v.  Hotton,  I  am  very  much  exercised  to  under- 
stand what  constitutes  a  claim  for  a  debt  payable  otherwise 
than  in  money  under  Bule  602  of  the  Judicature  Ordinance. 
In  Paradis  v.  Hotton  I  held  that  the  value  of  12  loads  of 
hay  at  $5  a  load,  being  the  unpaid  balance  of  rent  of  a  farm 
leased  by  the  plaintifE  to  the  defendant  for  one  year  at  a 
i-ental  of  two-thirds  share  of  the  whole  crop,  was  not  a  claim 
for  debt  payable  otherwise  than  in  money.  I  am  imable  to 
I  distinguish  the  claim  for  the  hay  in  this  case,  even  assuming 

j  that  the  two  loads  of  hay  were  to  be  delivered  on  account 

'  of  the  price  of  the  oxen  over  and  above  the  amount  of  the 

note  given  therefor. 

Proceedings  set  aside  with  costs. 


NORTH-WEST  TEBBtTOBIES. 

(EA8TEBN  ASSINIBOIA.) 

WiETMORE,  J.  April  4th,  190G. 

CHAMBERS. 

McLEOD  V.  DELANEY. 

Pleading — Statement  of  Claim-*- Action  on  "Lien  Note" — 
-Consideration — Particulars  —  Interest — Motion  to  Strike 
out  Pleading — Embarrassment, 

Application  by  defendant  to  strike  out  the  statement  of 
claim  as  frivolous  and  vexatious  and  disclosing  no  reasonable 
cause  of  action  and  as  tending  to  prejudice,  embarrass,  and 
delay  the  fair  trial  of  the  action,  and  in  the  alternative  for 
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an  order  requiring  plaintiflEs  to  furnish  a  further  and  bet^ 
ter  staten;ient  of  the  nature  of  their  claim. 

T.  D.  Brown,  Moosomin,  for  defendant. 

£.  L.  Elwood,  Moofiomin^  for  plaintiffs. 

Wetmore,  J. : — There  is  no  doubt  that  the  statement  of 
claim  has  departed  from  the  usual  method  of  drawing  up 
such  a  claim.  The  action  is  brought  on  a  lien  note,  and  the 
statement  of  claim  is: 

"3.  The  defendant  is  indebted  to  the  plaintiffs  for  the 
amoimt  on  one  lien  note  made  by  him  and  payable  to  the 
plaintiffs,  or  order. 

"  4.  In  said  lien  note  the  defendant  has  promised  to  pay 
the  amount  named  therein,  together  with  interest,  which 
amount  has  not  been  paid. 

^^  5.  llie  defendant  has  also  agreed  in  said  lien  note  that 
if  the  plaintiffs  should  consider  the  said  note  insecure 
before  maturity  they  should  have  full  power  to  declare  the 
same  due  and  payable,  and  the  plaintiffs  have  declared  the 
said  note  due  and  payable  forthwith,  and  have  given  the 
defendant  notice  of  same,  as  they  consider  the  same  insecure. 

"  6.  Particulars  : 

"  Note  dated  November  1/06— due  Nov.  1/06— 
"  Given  for  Woodstock  waggon  and  implements. 

*'  To  amount  of  note  $473.25 

"  To  interest  thereon  from  Nov.,  1905,  to  date 

at  10%  per  annum 13 .  16 

Total  $486  40 

"  7.  The  plaintiffs  claim  from  the  said  defendant  the 
said  sum  of  $486.40,  with  interest  on  $473.26  at  the  rate  of 
10  per  cent,  per  annum  from  this  date  till  judgment,  and 
their  costs  of  this  action." 

These  are  all  the  material  allegations  in  the  statement  of 
claim.  It  is  set  up  that  the  statement  of  claim  is  bad  be- 
cause a  lien  note  is  not  an  instrument  known  to  the  law, 
and  that  the  date  of  the  note,  the  amount  of  it,  and  when 
it  is  payable,  are  not  sufficiently  set  forth.  I  am  of  opinion 
that  it  is  well  understood  what  a  lien  note  is,  and  I  cannot 
imagine  that  defendant  has  been  in  any  way  misled  by  the 
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allegation  that  the  instrument  sued  on  is  a  lien  note;  he 
must  know  very  well  what  was  intended.  The  note  cer- 
tainly is  not  properly  set  forth  in  paragraph  3  of  the  claim, 
but,  when  we  refer  to  the  particulars  in  paragraph  6,  there 
can  be  no  doubt  as  to  what  the  plaintiffs  are  suing  on,  that 
is,  that  they  are  suing  on  a  note  that  is  dated  1st  Xovember, 
1905,  and  which  becomes  due  on  1st  Xovember,  1906,  and 
that  that  note  was  given  for  a  Woodstock  waggon  and  im- 
plements, and  that  the  amount  of  the  note  is  $473.25;  that, 
I  think,  is  abundantly  clear. 

It  is  also  set  up  that  the  statement  of  claim  is  bad  be- 
cause the  consideration  for  the  lien  note  is  not  set  forth.  I 
am  of  opinion  that  it  is  fully  set  forth  by  the  particulars. 
Taking  therefore  paragraph  3  and  the  particulars  together, 
I  do  not  think  that  defendant  has  been  in  any  way  misled, 
.and  it  is  clear  what  the  action  is  brought  for,  nor  do  I 
consider  these  paragraphs  embarrassing. 

The  5th  paragraph  is  said  to  be  bad  because  it  does  not 
aUege  that  plaintiffs  had  any  reasonable  cause  for  declaring 
the  note  due  and  payable  forthwith.  I  am  of  opinion  that 
it  is  not  necessary  for  plaintiffs  to  allege  that;  if  it  is  a 
good  defence  that  they  had  no  reasonable  cause  for  doing  so, 
then  defendant  can  set  that  up  by  pleading  it. 

I  do  think,  however,  that  the  4th  paragraph,  read  with 
the  particulars,  is  somewhat  embarrassing,  because  in  so  far 
as  the  interest  is  concerned  the  4th  paragraph  and  the  par- 
ticulars as  to  interest  are  not  consistent  with  each  other. 
According  to  the  allegation  in  the  4th  paragraph  the  note 
would  not  bear  interest  at  10  per  cent.;  it  would  only  bear 
6  per  cent.,  but  according  to  the  particulars  10  per  cent,  is 
charged^  I  am  of  opinion  that  plaintiffs  have  not  set  forth  in 
their  statement  of  claim  suflBcient  to  enable  defendant  to  as- 
certain the  grounds  upon  which  they  claim  10  per  cent,  in- 
terest. 

This  is  a  case,  however,  where  defendant  has  made  an  ap- 
plication to  defeat  plaintiffs'  whole  action,  and  he  has  failed 
in  doing  that,  and  has  succeeded,  comparatively  speaking,  in 
a  very  trifling  portion  of  his  application.  I  am  of  opinion 
that  the  ends  of  justice  would  be  served  here  by  ordering 
plaintiffs  to  deliver  to  defendant's  advocate  a  copy  of  the 
note  sued  on.  The  costs  of  this  application  to  be  costs  in 
the  cause  to  defendant;  no  costs  thereof  to  plaintiffs  in  any 
event. 
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NOBTH-WEST  TEBBITOSIES. 

OBASTERH  ASSnriBOIA.) 

Wetmore,  J.  April  5th,  1'906. 

CHAMBERS. 

Be   AMEBICAN-ABELL    ENGINE    AND    THBESHEE 
CO.  AND  NOBLE. 

Registry  Law9 — Land  Titles  Act,  N.  W.  T. — Mortgages — 
Registration — Priority — Production  of  Duplicate  Certifi- 
cate of  Title. 

Beference  by  the  registrar  of  land  titles  under  sec.  Ill 
of  the  Land  Titles  Act,  1894. 

E.  A.  C.  McLorg,  Moosomin,  for  the  company. 

J.  T.  Brown,  Moosomin,  for  B.  J.  Noble. 

Wetmore,  J. : — One  George  H.  Matthewson,  on  15th  De- 
cember last,  executed  a  mortgage  on  a  quarter  section  of 
land  to  Noble,  and  on  the  same  date  executed  a  mortgage  on 
the  same  property  to  the  American-Abell  Engine  and 
Thresher  Company,  Limited.  The  aflSdavits  of  execution  in 
the  case  of  each  mortgage  were  sworn  on  the  same  day,  15th 
December.  These  mortgages  are  both  received  on  the  same 
day  in  the  registry  oflBce.  The  registrar  on  19th  December 
notified  the  respective  mortgagees  of  these  facts,  and  advised 
each  of  them  that  the  production  of  the  duplicate  certificate 
of  title  would  be  required  before  registration  could  be  made, 
and  asked  them  to  agree  as  to  which  mortgage  should  be 
given  priority.  Subsequently  the  duplicate  certificate  of  title 
was  produced  by  Messrs.  Johnstone  &  Boss,  acting  for  the 
company. 

The  question  submitted  to  me  by  the  registrar  is :  ^^  Which 
of  the  two  mortgages  is  entitled  to  priority  of  registration?" 

I  granted  an  appointment  in  the  matter,  and  at  the  re- 
turn affidavits  were  read  on  behalf  of  the  respective  parties 
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interested.  There  is  no  evidence  as  to  which  of  these  mort- 
gagee was  first  received  by  the  registrar  of  land  titles;  pos- 
sibly, they  having*  come  by  mail,  he  is  not  prepared  to  state 
which  he  did  receive  first.  I  am  inclined  to  think  that  the 
weight  of  evidence  establishes  that  the  mortgage  to  Noble 
was  executed  first,  and  that  it  was  intended  between  him  and 
the  mortgagor  that  his  mortgage  should  have  the  priority. 
However,  1  do  not  express  a  decided  opinion  on  this  point, 
because  I  am  inclined  to  think  that,  before  arriving  at  any 
conclusion  as  to  that,  I  should  have  held  an  inquiry  and  had 
witnesses  examined  before  me  viva  voce.  In  the  view  I  take 
of  it,  however,  it  is  not  necessary  to  take  that  course. 

I  quite  agree  with  the  judgment  of  my  brother  Scott  in 
Re  Greenshields  Co.,  2  W.  L.v  R.  421,  and  I  have  very  little 
to  add  to  it.  It  seems  to  me  that  under  the  provisional  of 
sub-sec.  2  of  sec.  33  of  the  Land  Titles  Act,  as  enacted  by 
the  Acts  of  1904,  ch.  19,  sec.  1,  the  registrar  was  not  only 
prohibited  from  entering  either  of  the  mortgages  in  the  day- 
book, but  he  was  prohibited  from  receiving  them,  and  if  they 
had  been  brought  into  his  office  by  some  person,  instead  of 
having  been  forwarded  by  mail,  he  might  very  properly  have 
declined  to  receive  them  at  all  unlesa  the  duplicate  certifi- 
cate of  title  was  produced  to  him.  And  coming,  as  these 
mortgages  did,  .by  Imail,  although  the  registrar  retained 
them,  he  could  not  be  considered  as  receiving  them  under  the 
Act,  for  the  purpose  of  registration;  they  were  to  be  con- 
sidered as  if  they  had  not  been  in  the  office  at  all.  If  he 
had  not  received  them,  and  the  company ^s  agent  afterwards 
appeared  with  the  company^s  mortgage  and  the  duplicate 
certificate  of  title,  the  registrar  would  have  been  bound  to 
have  received  and  entered  that  mortgage  in  the  day-book  and 
registered  it.  The  consequence  of  the  agent  for  the  com- 
pany producing  the  duplicate  certificate  of  title,  the  mort- 
gages being  in  the  registrar's  office,  is  dealt  with  by  my 
brother  Scott  in  the  case  I  have  referred  to. 

I  therefore  hold  that  the  mortgage  of  the  company  is 
entitled  to  priority  of  registration.  Under  the  circumstances 
I  make  no  order  as  to  costs  of  tlii-s  reference. 
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HOBTH-WSST  TESBITOSIES. 

(WESTERN  ASSnriBOIA.) 

Newlands^  J.  April  6th,  19X)6. 

TRIAL. 

SHOET  T.  CANADIAN  PACIFIC  K.  W.  CO. 

Master  and  Servant — Injury  to  Servant — Negligence  —  De^ 
fects  in  Machinery — Contributory  Negligence  —  Volenti 
non  Fit  Injuria. 

Action  for  damages  for  personal  injuries  sustained  by 
plaintiff  owing  to  the  alleged  negligence  of  defendants. 
Plaintiff  was  a  workman  in  the  employ  of  defendants  at 
Moose  Jaw,  working  on  a  pile-driver.  On  28th  May,  1904, 
which  was  the  second  day  he  worked,  his  arm  was  so  badly 
injured  that  it  had'  to  be  amputated.  Plaintiff  alleged  that 
the  hammer  of  the  pile-driver  slipped  from  its  fastening  and 
in  falling  struck  the  pile  he  was  about  to  put  in  place  and 
drove  it  with  such  force  against  his  arm  that  it  crushed  it. 
He  also  alleged  that  the  pile-driver  was  defective,  to  the 
knowledge  of  defendants'  officers,  but  that  the  existence  of 
such  defect  was  not  known  to  him. 

The  defence  was  a  denial  of  these  facts  and  an  allegation 
of  contributory  negligence  on  the  part  of  plaintiff. 

W.  Trant,  Begina,  and  W.  M.  Martin,  Begina,  for  plain- 
tiff. 

H.  Bobson,  Winnipeg,  for  defendants. 

Newlands,  J. : — After  hearing  the  evidence  in  the  case, 
I  find  the  following  facts.  Plaintiff  was  employed  by  de- 
fendants to  work  on  their  pile-driver  at  Moose  Jaw ;  tKe  dia- 
mond of  tlie  pile-driver  was  defective,  and  the  hammer  fell 
on  account  of  the  diamond  being  defective;  defendants'  offi- 
cer in  cliarge  of  the  pile-driver  had  knowledge  of  the  defect; 
ihe  defendants  were  in  the  habit  of  chocking  the  pile-driver 
as  soon  as  it  reached  a  sufficient  height  to  allow  the  inser- 
tion of  another  pile,  so  that  the  hammer  could  not  fall  until 
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everything  was  ready,  a  man  being  kept  on  the  pile-driver  by 
defendants  for  that  purpose;  it  was  not  the  duty  of  any 
employee,  nor  was  any  employee  supposed,  to  go  beneath 
the  pile-driver  until  it  was  so  chocked;  plaintiff  had  sufficient 
knowledge  to  know  the  dangers  incident  to  the  pile-driver, 
and  he  was  warned  that  morning  by  one  of  his  fellow  em- 
ployees to  look  out  for  the  hammer;  he  was  injured  by 
being  struck  by  the  hammer  falling  on  his  arm  while 
he  was  inserting  a  pile  under  it  before  it  t^  high  enough 
to  be  chocked  by  the  man  placed  on  the  pile-driver  for  that 
purpose.  I  reject  plaintiff^s  testimony  that  his  arm  was  not 
under  the  hammer  when  struck,  on  account  of  the  medical 
testimony  that  it  could  not  have  been  crushed  in  the  way 
it  was  unless  it  had  been  between  two  hard  substances,  and 
also  because  one  of  defendants'  witnesses  saw  his  hand  on 
the  inside  of  the  pile-driver  after  he  was  struck. 

From  the  above  facts  I  am  of  the  opinion  that,  even 
though  the  pile-driver  was  defective,  plaintiff  could  have 
avoided  the  injury  by  waiting  until  the  hammer  was  chocked 
before  going  under  it  to  fix  the  pile  in  its  place.  The  chock- 
ing the  hammer  referred  to  was  placing  a  bar  of  wood  under 
it,  after  it  was  raised  high  enough  to  allow  a  new  pile  to  be 
placed  under  it,  and  the  man  who  was  stationed  on  the  pile- 
driver  to  do  this  work  did  it  every  time  a  new  pile  was  to  be 
placed.  After  the  hammer  w.as  chocked  it  could  not  fall. 
On  the  occasion  on  which  it  fell  it  had  not  been  raised  high 
enough  to  be  chocked. 

I  am  not  satisfied  from  the  evidence  that  defendants  were 
guilty*  of  negligence  in  working  the  pile-driver  with  a  defec- 
tive diamond.  P'rom  all  the  evidence  it  seems  to  me  that  no 
one  was  supposed  to  be  under  it,  nor  was  there  any  necessity 
for  any  one  being  under  it  until  it  was  chocked,  when  it 
could  not  fall.  If  it  fell  at  any  other  time  it  would  only 
delay  the  work.  As  the  Lord  Chancellor  said  in  Smith  v. 
Baker,  [1891]  A.  C.  33-i:  ''What  is  or  is  not  negligence 
under  such  circumstances  may  depend  upon  a  variety  of 
considerations.  If,  for  instance,  the  only  result  of  not  pro- 
perly fastening  a  stone  may  be  that  it  will  fall  back  again, 
and  so  necessitate  a  repeating  of  the  operation,  there  may  be 
no  negligence  in  not  taking  great  care  in  so  fastening  the 
stone  as  to  render  such  an  accident  improbable  if  not  im- 
possible." And,  as  was  said  bv  the  Chief  Justice  in  Wood 
V.  Canadian  Pacific  R.  W.  Co.,  30  S.  C.  R.  112 :  "  It  is  not, 
of  course,  ever>'  omission  to  do  something  which  would  have 
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avoided  any  accident  which  constitutes  negligence  in  law. 
In  order  that  a  duty  should  be  imposed  upon  a  person  the 
neglect  of  which  constitutes  an  actionable  wrong,  it  must  be 
apparent  that  the  want  of  care  or  attention  is  reasonably 
likely  to  endanger  the  safety  of  others.  It  is  not  sufficient 
that  the  omission  did  in  fact  cause  an  accident,  if  it  was  not 
to  some  extent  obvious  that  such  a  consequence  was  likely  to 
result  from  it/' 

As  I  have  |aid,  in  this  case  no  one  was  supposed  to  be 
beneath  the  hammer  until  it  was  chocked,  and  therefore  de- 
fendants could  not  contemplate  that  if  the  hammer  fell  be- 
fore it  was  chocked  any  one  could  be  injured. 

It  is  contended  on  behalf  of  plaintiff  that  this  case  is 
similar  to  Yarmouth  v.  France,  19  Q.  B.  D.  647,  Thrussell 
v.  Handyside,  20  Q.  B.  D.  369,  and  Smith  v.  Baker,  above 
cited,  where  it  was  held  that  the  maxim  volenti  non  fit  in- 
juria did  not  apply,  and  imder  the  principle  laid  down  in 
these  cases  plaintiff  should  recover.  The  principle  may  be 
shortly  stated  as  "*  that  mere  knowledge  of  the  risk  does  not 
necessarily  involve  consent  to  the  risk."  Lord  Halsbury,  L.C., 
in  giving  judgment  says,  at  p.  337:  "Bowen,  L.J.,  carefully 
points  out  in  the  earlier  case  (Thomas  v.  Quartermaine,  18  Q. 
B.  D.  685),  that  the  maxim  is  not  '  scienti  non  fit  injuria' 
but  ^volenti  non  fit  injuria,'  and  lindley,  L.J.,  in  quoting 
Bowen,  L.J.'s,  distinction  with  approval,  adds  (Yarmouth  v. 
France,  at  p.  660),  '  The  question  in  each  case  must  be  not 
simply  whether  the  plaintiff  knew  of  the  risk,  but  whether 
the  circumstances  are  such  as  necessarily  to  lead  to  the  con- 
clusion that  the  whole  risk  was  voluntarily  incurred  •by  the 
plaintiff.' " 

In  this  case  I  am  of  the  opinion  that  there  was  no  neces- 
sity for  plaintiff  to  go  below  the  hamrtier  until  it  was  chocked, 
and  that  by  doing  so  he  voluntarily  assumed  all  risk  of  in- 
jury. As  was  said  by  Mr.  Justice  Wetmore  in  Davies  v. 
Canadian-American  Coal  and  Coke  Co.,  1  W.  L.  R.  at  p.  66, 
decided  by  this  Court  in  banc:  "I  can  find  no  case  such 
as  the  present,  where  plaintiff  himself,  being  aware  of  the 
danger,  deliberately  and  recklessly — if  I  may  use  the  expres- 
sion— walked  into  it  himself,  and  was  the  proximate  cause 
of  the  accident  happening,  in  which  it  was  held  that  the 
maxim  did  not  apply.  In  my  judgment,  it  was  such'  con- 
tributory negligence  that  the  jury  ought  to  have  found  that 
and  given  a  verdict  for  defendants." 

I  think  this  language  applies  equally  to  this  case,  and  I 
therefore  find  a  verdict  for  defendant^?. 
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TTJKOH  TEBBITOBT. 

ZKecembeu  1st,  '1905. 

FULL  COURT. 

GKAVES  V.  McDonnell. 

Gold  Commissioner  —  Jurisdiction — Orant  of  Water  Privi- 
leges —  Water  Regulations  —  Construction — *^  Protest " 
— Mining  Recorder  —  Mining  Regulations  —  Appeal — 

Re-argument  of  question  of  jurisdiction  of  the  Gold  Com- 
missioner to  grant  water  privileges. 

F.  L.  Gwillim,  for  plaintiff. 

J.  P.  Smith,  for  defendants. 

DuoAS,  J. : — This  ease  was  ordered  to  be  re-argued  as  to 
the  right  of  the  Gold  Commissioner,  sitting  as  a  Court,  to 
grant  water  privileges.  I  already  held  in  this  xjase,  as  in 
that  of  Mizner  v.  Anglo-Klondike  ^Mining  Co.,  that  he  has 
not;  that  this  is  an  administrative  power  vested  in  the  min- 
ing recorder  under  sec.  I  of  the  water  regulations. 

The  embarrassing  feature  of  the  regulations  on  the  ques- 
tion seems  to  be  due  to  the  right  given  by  sec.  2  to  "pro- 
test" within  20  days  after  the  notice  has  been  given  by  the 
applicant  for  w^ater  privileges.  I  can  only  repeat  that  this, 
to  my  mind,  only  applies  to  cases  where  vested  rights  are 
threatened  to  be  interfered  with  by  the  applicant. 

There  are  many  cases  where  third  parties  may  set  up  such 
rights  which  would  constitute  adverse  claims,  differences,  or 
disputes,  which  the  courts  only  can  settle.  In  tho^c  the 
Gold  Commissioner  sitting  as  a  court  would  have  jurisdic- 
tion. There  is  actually  before  this  Court  of  Appeal  a  case 
where  this  point  can  be  exemplified.  Mr.  Alexander  Mc- 
Donald applied  for  a  water  grant  to  divert  water  upon  what 
is  better  known  in  this  Territory  as  ''  the  Anderson  Conces- 
sion." This  concession  exists  under  a  It^ase  from  the  Crown, 
which  grants  several  privileges,  wlnlst  at  tlio  same  time  it 
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imposes  many  restrictions  and  obligations.  The  lease  is 
further  made  subject  to  "  the  regulations  for  the  disposal  of 
mining  locations  in  the  Yukon  Territory  to  be  worked  by 
the  hydraulic  or  other  mining  procese,  approved  by  order  in 
council  dated  3rd  December,  1898."  Section  10  thereof  de- 
clares that  "  the  lessee's  right  to  water  on  his  lo(*ation,  or 
the  diversion  of  water  in  connection  with  his  operations 
thereon,  shall  be  subject  to  the  regulations  approved  by  order 
in  council  of  the  3rd  August,  1898,"  which  are  the  regula- 
tions commonly  known  as  "  the  water  regulations." 

It  can  easily  be  conceived  that  upon  the  application  of 
Mr.  McDonald  the  lessees  of  the  concession  could  have  en- 
tered a  protest  by  which  the  right  to  entertain  such  a  demand 
might  have  been  denied  to  the  Crown,  or  its  representative 
the  mining  recorder;  and  this  by  asserting  that  under  their 
lease  and  under  the  regulations  they  could  not  be  interfered 
with  in  their  possession.  This  would  have  been  a  dispute 
or  a  difference  or  a  cause  to  be  determined  by  a  judicial 
authority.  In  the  meantime  the  action  of  the  department 
would  have  been  suspended.  In  the  event  of  the  courts  re- 
jecting the  pretensions  of  the  leasees,  then  the  mining  re- 
corder would  have  been  again  at  liberty  to  grant,  as  he  did, 
or  refuse  the  privilege  asked  for. 

The  dispute  in  which  Messrs.  Andrews  and  Weinheim  are 
interested  for  their  respective  companies  is  of  the  same  kind. 

It  stands,  besides,  to  reason  that  the  courts  cannot  be 
made  the  distributors  of  water  to  the  public,  for,  being 
limited  in  the  knowledge  of  circumstances  by  the  record  be- 
fore them,  they  cannot  say  what  restriction  should  be  imposed 
to  the  demand  made  so  as  to  protect  the  citizens  at  large,  or 
keep  to  some  of  them  a  share  in  the  same,  as  the  mining 
recorder  might  do. 

On  the  other  hand,  I  cannot  understand  how  a  third  party, 
not  having  already  obtained  any  interest  in  water  flowing 
through  public  lands,  can  contest  before  the  courts  the  right 
of  the  Crown  to  grant  the  right  to  divert  and  use  the  same 
to  whomsoever  it  may  think  fit,  just  as  to  cut  timber  or  to 
acquire  any  other  rights  on  any  other  property  of  the  Crown. 

It  seems  that  one  is  the  more  struck  with  the  soundness 
of  this  principle  by  referring  to  the  water  privileges  which 
already  have  been  granted  on  a  large  scale,  or  are  applied 
for,  and  which  are  so  well  known  in  this  Territory.  Who 
ever  thought  of  protesting  before  the  Gold   Commissioner 
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against  the  awarding  by  the  government  of  the  same  ?  Why, 
because  the  demand  ia  limited  to  a  smaller  area  of  ground 
and  a  lesser  quantity  of  water,  should  there  be  any  more 
right  to  intervene?  Wlas  the  opposition  to  the  granting  of 
such  privileges  by  any  one  citizen  or  the  citizens  at  large 
ever  considered  as  a  "  protest "  in  the  sense  of  sec.  2  of  the 
water  regulations,  and  which  the  Gold  Commissioner  could 
judicially  take  cognizance  of?  Surely  not.,  If  it  is  so,  it 
seems  clear  that  this  right  "to  protest"  ia  given  only  to 
those  whose  acquired  rights  would  be  interfered  with  if  the 
application  was  partly  or  wholly  granted,  and  those  acquired 
rights  must  be  founded  either  on  the  law,  the  regulations,  or 
contracts. 

"  Any  person  may  protest  ^'  says  sec.  2  of  the  regulations. 
That  is,  any  person  who  may  pretend  to  such  a  right  ac- 
quired, and  which  may  be  affirmed  by  the  courts;  and  the 
protest  which  any  person  can  make  is  not  that  which  may  be 
founded  upon  the  objections  of  a  citizen  or  citizens  to  the 
policy  or  action  of  the  government.  This  might  be  errone- 
ously called  "a  protest,"  though  it  would  be  nothing  else 
than  a  declaration  or  manifestation  of  dissent  not  cognizable 
by  the  courts  of  justice.  Such  a  dissent  might  bring,  but 
could  not  force,  the  Department  to  another  way  of  acting, 
whilst  the  protest  proper  could,  with  the  help  of  the  courts. 

I  agree  that  when  such  rights  are  averred  it  is  the  duty 
of  the  Department  to  suspend  action  until  the  courfs  have 
adjudicated  upon  it,  but  I  think  that  the  officers  of  the  De- 
partment, and  in  this  ca.«e  the  mining  recorder,  are  entitled 
to  use  their  sound  judgment  as  to  whether  any  stfch  right 
is  averred  or  not,  and  whetJier  the  objection  made  is,  or  is 
not,  a  "  protest "  proper. 

Should  it  be  contended  that  the  mining  recorder  might 
disregard  such  a  protest  proper,  the  answer  is,  that  the 
courts  exist  to  protect  rights  or  redress  wrongs  at  the  mining 
recorder's  office  as  well  as  at  any  other  place. 

I  have  already,  at  different  time>,  referred  to  s^^c.  712  of 
Lindley  on  Mines,  where  it  can  \)e  r^een  that  this  .nystom  i^ 
not  new,  and  that  it  prevails  in  other  countries,  notwith- 
standing the  meaning  given  to  the  word  **  protect  "  by  the 
same  author. 

I  cannot,  therefore,  see  that  the  regulations  go  any  fur- 
ther, and  I  persist  that  this  api>eal  should  be  maintain^;*]  with 
costs  in  both  courts. 


332  THE  WESTERN  LAW  REPORTER. 

Craig,  J.: — Judgment  an  this  appeal  was  delivered  on 
20th  September,  1904;  but  the  learned  Chairman  of  this 
Court  in  his  judgment  raised  a  serious  question  of  the  juris* 
diction  of  the  Gold  Commissioner  to  try  such  actions,  and 
a  re-argument  was  asked  for  on  that  point.  There  was  also 
the  question  of  the  framing  of  the  formal  judgment,  coun- 
sel on  both  sides  having  found  it  impossible,  as  they  say, 
owing  to  the  diversity  of  opinion,  to  frame  a  judgment  in 
accordance  with  all  the  views  expressed  which  would  be  an 
effective  judgment,  and  the  Court  was  asked  to  settle  the 
minutes  of  judgment.  Before  that  was  done  the  argument 
was  heard  upon  the  point  raised,  that  is,  the  jurisdiction  of 
the  Gold  Commissioner  to  hear  a  protest.  The  point  under 
discussion  is  very  fully  raised  by  the  learned  Chairman  of 
this  Court  in  his  judgment  in  this  case  as  well  as  in  his 
judgments  in  Mizner  v.  Anglo-Klondike  Mining  Co.  and 
Carpenter  v.  Calligan.  (The  judgment  of  Macaulay,  J.,  in 
the  latter  case  is  reported  in  2  W.  L.  E.  488). 

Under  the  Ordinance  creating  the  judicial  powers  of  the 
Gold  Commissioner  it  is  enacted  that  "the  Gold  Commis* 
sioner  shall  have  jurisdiction  to  hear  and  determine  judicial- 
ly all  matters  in  difference  in  regard  to  entries  for  mining 
claims  under  regulations  or  in  any  way  relating  to  mining 
properties  or  mining  rights  upon  Dominion  lands  in  the 
said  Territory,"  etc.  A  sub-section  to  that  section  is  as  fol- 
lows: "For  the  purposes  of  this  section  the  expression 
'  mining  property '  shall  include  every  mineral  claim,  ditch^ 
mill-site,  or  water-right  used  for  mining  purposes,  and  all 
other  thibgs  belonging  to  a  mine  or  used  in  the  working 
thereof."  Section  2  of  the  Act  covers  the  powers  of  the 
Gold  Commissioner,  and  enacts :  "  Where  necessary  for  the 
granting  of  relief  in  matters  to  which  his  jurisdiction  ex- 
tends, the  Gold  Commissioner  may  grant  an  order  in  the 
nature  of  mandamus  or  injunction,  and  may  order  or  decree 
the  foreclosure  or  redemption  of  ai^y  n«ortgage,  or  the  -pe- 
cific  performance,  reformation,  delivery  up,  or  cancellation 
of  any  agreement  for  sale  or  lease,  or  ♦he  appointment  of 
a  receiver,  and  generally  lie  shall  have  in  such  matters  all 
tlie  powers  of  a  Judge  of  the  Territorial  Court.''  Section  4 
])rovides  for  an  appeal  from  any  final  judgment  to  the  Ter- 
ritorial Court.  The  regulations  for  the  disposal  of  the  right 
to  divert  and  use  water  enact,  sec.  1:  "A  mining  recorder 
may,  upon  application  hereinafter  mentioned,  grant  to  any 
person  or  persons,  for  any  term  not  exceeding  five  years,  or 
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in  special  cases  for  such  length  of  time  as  he  may  determine, 
the  right  to  divert  and  use  the  water  from  any  stream  or 
lake  or  any  particular  part  thereof  and  the  right  of  way 
through  and  entry  upon  any  mining  ground  for  the  purpose 
of  constructing  ditches  and  flumes  to  convey  such  water," 
etc.  Section  2  of  these  regulations  enacts:  "Twenty  days' 
notice  of  the  application  shall  be  given  in  accordance  with 
form  M  in  the  schedule  to  these  regulations  by  afiixing  the 
same  to  a  post  planted  in  some  conspicuous  part  of  the 
ground,  and  a  copy  thereof  conspicuously  posted  upon  the 
inner  walls  of  the  mining  recorder's  oflBce,  and  any  person 
may  protest  within  such  twenty  days,  but  not  afterwards, 
against  such  application  being  wholly  or  partly  granted."' 
Section  4  provides  for  the  particulars  to  be  contained  in  the 
application,  and  sec.  6  provides  that  "ev^ry  such  grant  of 
water  privilege  shall  be  subject  to  the  rights  of  such  miners 
as  shall  at  the  time  of  such  grant  be  working  on  the  stream 
above  or  below  the  ditch-head,  and  of  any  other  person  law- 
fully using  such  water  for  any  purposes  whatsoeyer.''  There 
are  other  regulations  affecting  the  right  to  water,  which  I 
think  need  not  be  referred  to  more  particularly  than  just  to 
mention  this,  that  they  are  regulations  which  affect  the  grant 
given  under  the  regulations  and  affect  the  user  of  the  water, 
the  proper  distribution  of  it,  and  the  proper  use  of  it.  There 
are  regulations  also  as  to  bridging  streams,  crossing  flumes 
or  ditches,  and  regulations  affecting  the  compensation  in 
such  cases. 

The  clear  point  of  difference  in  the  positions  assumed 
upon  this  question  is  this:  Has  the  Gold  Commissioner 
under  his  judicial  powers  any  right  to  interfere  with  the 
administration  of  the  mining  office  in  the  distribution  of 
water  when  a  protest  is  entered  under  sec.  2,  unless  the  per- 
son who  protests  alleges  and  proves  some  acquired  right 
either  by  grant  or  an  absolute  right  given  to  him  under  the 
regulations  which  he  may  assert  i|i  opposition  to  the  pro- 
posed grant?  It  is  argued  that  the  protest  mentioned  in 
that  sub-secfFon  amounts  to  no  more  than  an  objection  which 
may  or  may  not  be  taken  into  consideration  by  the  Depart- 
ment issuing  the  grants,  that  is,  the  mining  recorder;  that 
the  protestant  has  no  right  to  be  heard  judicially,  and  his 
objections  have  no  right  to  be  considered  by  the  Gold  Com- 
missioner, nor  should  those  objections  be  given  effect  to  in 
any  way  by  the  Gold  Commissioner  so  as  to  affect  the  execu- 
tive or  administrative  powers  of  the  mining  recorder.     In 
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this  connection  there  is  cited  the  authority  of  Lindley  on  the 
Law  of  Mines,  where  the  distinction  is  drawn  between  "  ad- 
verse claim"  and  "protest/'  Lindley  there  lays  down  the 
law  of  the  United  States  as  follows :  "  The  patent  proceed- 
ing in  the  land  office  may  be  interrupted  and  its  consumma- 
tion delayed  by  the  filing  of  an  adverse  claim  or  by  the  pre- 
sentation of  a  protest.  There  is  a  marked  difference  be- 
tween the  two.  An  adverse  claim  is  based  upon  the  asser- 
tion of  an  adverse  right  to  the  tract  applied  for  or  some  part 
of  it.  A  protest  is  not  necessarily  based  upon  any  asserted 
right.  Often  a  protestant  is  a  mere  volunteer,  an  amicus 
curiae,  who  calls  the  attention  of  the  Depari:.ment  to  an  al- 
leged non-compliance  with  the  law  on  the  part  of  the  ap- 
plicant which  otherwise  might  be  overlooked,  or  raises  an  issue 
as  to  the  character  of  the  lands,  in  the  ultimate  determinar 
tion  of  which  issue  the  protestant  may  or  may  not  have  an 
interest  proximate  or  remote.  As  explained  in  succeeding 
sections,  where  an  adverse  claim  is  filed,  its  determination  on 
the  merits  is  relegated  to  the  courts,  and  the  functions  of 
the  Land  Department  are  for  the  time  being  suspended.  In 
cases  of  protest  the  Department  retains  jurisdiction  and  in- 
vestigates and  determines  the  issues  raised  without  resort  to 
the  courts." 

The  learned  Chairman  in  his  judgment  contends  that 
the  protest  given  by  sec.  2  of  our  regulations  is  precisely  the 
same  right  which  is  given  by  protest  under  the  law  cited 
from  Lindley;  that  is,  that  the  protest  is  determined  en- 
tirely by  the  Department  without  resort  to  the  courts.  Mor- 
rison in  his  little  work  on  Mining  Bights  expresses  the  mat- 
ter very  clearly  in  this  way :  "  The  office  of  a  protest  is  to 
see  that  no  patent  such  as  applied  for  should  issue,  as 
where  a  mill-site  patent  is  asked  for  on  mineral  ground,  or  that 
it  should  not  issue  to  the  particular  applicant  by  reason  of 
some  defect  of  person,  or  that  the  applicant  is  an  alien  cor- 
poration, or  other  failure  to  comply  with  the  practice  of  the 
Department  in  some  serious  particular.  It  is  not  safe  to 
rely  on  a  presumption  that  the  land  office  will,  of  its  own 
motion,  observe  every  departure  from  its  own  rules.  The 
protestant  can  never  by  his  protest  acquire  title;  he  can  at 
most  defeat  the  efforts  of  the  applicant.  But  if  the  pro- 
test be  sustained  and  the  applicant  be  compelled  to  begin  de 
novo,  as,  for  instance,  where  the  irregularity  pointed  out  to 
the  Department  is  a  short  publication,  and  he  is  required  to 
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go  back  to  that  point  and  republish  upon  the  new  proceed- 
ing or  the  re-publication,  the  protestant  has  the  opportunity 
to  file  his  adverse  claim.  The  fact  that  the  protestant  is  or 
claims  to  be  the  real  owner  or  to  have  the  better  title  haB 
its  place  in  the  adverse,  and  is  not  a  ground  of  protest,  but 
it  should  be  averred  to  give  standing  to  the  protestant.  The 
test  between  the  two  classes  of  cases  is,  that  where  a  defect 
exists  which  is  a  matter  of  public  interest,  and  which  shews 
that  the  applicant  has  not  proceeded  regularly  as  to  the 
United  States  or  as  to  the  entire  body  of  prospectors  who  are 
entitled  to  see  that  all  are  required  to  proceed  under  like  re- 
strictions, a  protest  will  be  considered;  but  where  the  point 
is  one  of  interest  only  as  between  the  applicant  and  the  pro- 
testant, or  as  between  the  applicant  and  a  third  party  who  is 
not  complaining,  the  protestant  cannot  by  his  protest  claim 
the  right  to  litigate  in  this  form  what  he  should  have  con- 
tested on  the  adverse."  The  practice  and  procedure  under 
these  various  proceedings  is  fully  laid  down  by  the  rules 
of  the  Land  Department  of  the  United  States.  There  rules 
are  given  for  the  conduct  of  a  protest  and  the  proceedings 
to  be  taken  thereunder,  and  also  for  the  conduct  of  an  ad- 
verse claim.  These  are  very  fully  set  out  in  Barringer  & 
Adams,  pp.  387,  405,  409,  and  413,  et  seq.,  where  the  dis- 
tinction between  an  adverse  claim  and  a  protest  is  fully  gone 
into,  buPthe  distinction  which  is  drawn  in  the  authorities  I 
have  already  cited  is  maintained.  Under  our  regulations 
there  is  no  provision  for  adverse  claims  as  distinguished  from 
protests.  The  Gold  Commissioner's  Court  is  a  specially  con- 
stituted Court  by  Ordinance  having  the  force  of  statute.  It 
will  be  observed  that  the  Gold  Commissioner  has  the  right 
to  hear  and  determine  judicially  all  matters  in  difference  as 
already  cited;  that  is,  I  take  it,  that  he  has  general  juris- 
diction, sitting  as  a  Judge,  to  determine  every  question  af- 
fecting mining  entries,  whether  the  same  be  for  placer  claims 
or  for  water  rights,  and  as  soon  as  a  difference  arises  between 
one  staker  and  another,  between  one  locator  and  another, 
between  one  owner  of  a  mining  claim  and  another,  whatever 
that  difference  may  be,  he  has  the  right  to  adjudicate  upon 
that  and  make  a  determination;  that  water  rights  are  as 
much  under  his  jurisdiction  as  placer  claims  or  any  other 
mining  claims ;  that  over  the  whole  question  of  mining  mat- 
ters he  has  judicial  authority  and  the  right  to  determine  all 
differences.    I  can,  of  course,  appreciate  and  see  the  strength 
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of  the-  position  which  the  learned  Chairman  takes.  1  was 
much  impressed  with  this  point  of  view :  What  can  the  pro- 
testant  take  by  his  protest?  He  protests  against  the  grant. 
What  can  he  obtain  of  benefit  to  himself  or  what  judicial 
order  can  he  obtain  from  that  protest  after  the  hearing?  But 
I  think  that  I  am  only  borrowing  trouble  and  attempting  in 
this  one  judgment  to  determine  all  the  variety  of  cases  whidi 
inay  arise  before  the  Gold  Commissioner.  I  think  he  has  a 
broad  discretion  and  broad  judicial  powers  to  determine  dif- 
ferences. 

It  is  urged  that  the  courts  sit,  not  to  hear  protests,  but  to 
determine  rights  and  to  remedy  wrongs ;  but  I  contend  that  tiio 
statute  or  the  Ordinance  has  created  this  Court  to  determine 
these  very  matters;  that  every  free  miner  who  has  placer 
ground  for  which  he  needs  water,  has  a  right  in  posse,  if  not 
in  esse,  which  he  may  assert  against  any  applicant  who  de- 
sires or  attempts  to  deprive  him  of  the  water  flowing  through 
or  past  his  claim.  It  is  not  unusual  for  a  legislature  to  im- 
pose upon  the  courts  special  functions  or  to  create  a  court 
designated  to  try  certain  issues  or  to  adjust  certain  differ- 
ences. In  Ontario,  take  for  instance  the  legislation  respect- 
ing drainage  of  lands  and  damage  by  flood;  also  the  legisla- 
tion respecting  water  privileges.  Boards  of  trade  arbitra- 
tions have  been  relegated  specially  to  certain  courts  or  ju- 
dicial officers  to  consider  and  determine.  Of  course,  in  thore 
cases  the  powers  and  machinery  are  very  clearly  desigiiatej!. 
which  is  not  the  case  under  our  regulations.  I  merely  cite 
these  examples  as  shewing  that  legislatures  have  the  power 
and  do  create  special  forums  to  try  matters  affecting  specially 
created  rights  and  privil^es  which  the  ordinary  courts  of 
justice  could  not  hear  in  that  way  nor  until  vested  rights  were 
asserted  or  wrongs  alleged. 

Continuing  my  interrupted  argument,  take,  for  example, 
an  instance — two  miners  having  claims  on  opposite  sides  of 
a  gulch  situated  directly  opposite  to  each  other;  both  have 
the  same  natural  right  to  the  flow  of  tho  water;  both  may 
have  staked  at  the  same  instant;  can  it  be  said  that  when 
one  applies  before  the  other  for  all  the  water  in  that  gulch, 
the  other  has  no  right  by  virtue  of  his  staking  and  holding 
to  assert  his  right  also  to  a  share  of  that  stream?  In  an- 
swer to  that  it  is  said — it  is  true  he  has  a  right  to  assert,  but 
that  right  he  can  only  assert  before  the  mining  recorder, 
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who,  as  a  Departmental  officer,  will  determine  upon  that  mat- 
ter finally;  that  the  Crown  is  the  owner  of  all  the  unap- 
propriated water,  and  that  no  miner  has  any  right  whatever 
to  any  part  of  it  except  by  grace  of  the  Crown  and  by  a 
grant  which  is  given  in  the  discretion  of  the  mining  re- 
corder. I  hesitate  to  accede  to  that  view,  because  I  take  it 
and  have  always  held  that  the  owner  of  a  free  miner's  license 
and  a  staker  of  ground  has  rights  which  the  Department  has 
recognized  by  the  granting  to  him  of  his  license,  and  is  re- 
cognized by  the  regulations.  The  Ordinance  respecting  the 
distribution  of  water  is  framed,  I  take  it,  with  the  object  of 
giving  as  fair  and  as  full  a  distribution  of  it  to  all  partie>» 
entitled  to  it  as  can  be  given,  and  if  there  are  no  asserted 
claims,  then  that  the  Department  is  justified  in  granting 
water  to  the  first  applicant,  but,  if  it  is  a  matter  of  grace 
and  departmental  regulation  only,  why  has  the  statute  or  the* 
Ordinance  so  carefully  guarded  the  rights  of  other  miners? 
Provision  is  made  for  a  protest  and  for  notice  to  be  given  to 
the  world  when  any  person  desires  to  appropriate  any  part 
of  the  public  waters  to  his  own  use.  That  notice  is  given 
clearly  with  the  object  of  enabling  others,  who  have  or  who 
assert  that  they  have  rights,  to  be  heard.  The  only  question 
is — how  are  ihey  to  be  heard  ?  I  do  not  for  one  moment  say 
that  the  protest  here  mentioned  is  confined  only  to  case^ 
where  parties,  not  having  acquired  rights  in  the  water, 
assert  those  rights,  because  I  think  that  the  Gold  Commis- 
sioner's jurisdiction  to  hear  all  mining  disputes  is  clear,  as 
well  between  those  who  have  vested  rights  under  grant  or 
under  the  regulations  as  between  those  who  assert  rights 
against  others  who  wish  to  acquire  rights.  In  the  majority 
of  cases  arising  under  this  section  neither  party  has  any  ac- 
quired right.  An  applicant  seeks  to  acquire  a  right;  a  pro- 
testant  seeks  to  shew  why  that  application,  or  the  grant 
under  it,  should  be  modified  in  some  way,  because  the  Or- 
dinance says  clearly  that  on  the  protest  it  shall  be  determined 
whether  the  application  shall  be  wholly  or  partly  granted. 
It  is  true  that  the  Crown  would  have  a  discretion  of  itself 
if  there  were  no  regulations  as  to  the  grant;  but  here  th(; 
regulation  lays  doTiTi  what  the  recorder  shall  do,  and  recog- 
nizes the  protestant  this  far  at  least,  that  upon  the  p^ote^t 
being  heard  it  shall  be  determined  whether  the  application 
shall  be  wholly  or  partly  granted.  Unfortunately,  the  regu- 
lations are  very  bald  and  meagre  in  explaining  what  this 
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protest  means.  Does  it  mean  the  bald  and  bare  right  to 
enter  an  objection,  or  does  it  mean  that  the  protestant  has  a 
right  to  file  in  a  formal  and  legal  manner  his  protest,  setting 
out  his  grounds  of  objection,  and  that  those  grounds  shall 
be  determined  by  judicial  investigation,  and  that  judicial 
investigation  be  followed  by  judicial  determination  and  judg- 
ment. We  have  already  held  in  this  Court  that  the  Gold 
Commissioner  cannot  affect  vested  interests  in  water,  in 
ditches,  or  dams,  and  cannot  by  any  ministerial  act  of  his  or 
judgment  of  his  given  judicially  impair  these  rights;  that 
once  a  grant  is  given,  it  cannot  be  affected  by  any  subsequent 
application ;  that  rights  given  under  the  regulations  cannot  be 
impaired  by  such  judgment.  Those  judgments,  I  hold,  do 
not  prevent  any  one  having  an  acquired  right  to  protest  or 
file  an  adverse  claim,  if  it  may  be  called  such,  against  an 
application  in  the  carrying  out  of  which  by  subsequent  grant 
he  might  be  affected.  For  example,  the  applicant  posts  his 
notices  as  to  his  point  of  diversion,  his  mode  of  conveying 
the  water  by  ditch  or  flume,  the  route  which  he  will  take  with 
his  ditch  or  flume,  all  of  which  or  any  one  of  which  may 
very  seriously  affect  others  having  acquired  rights  and  vested 
interests.  I  think  these  parties  can  be  heard  under  this  pro- 
test, but  I  think  also  that  a  person  having  a  possibility  of  a 
right  may  be  heard.  It  is  said  that  the  words  "  any  person 
may  protest^'  are  very  broad,  and  this  might  include  a  mere 
volunteer.  I  think  no  great  difiicuUy  will  arise  under  that, 
because  a  mere  volunteer,  who  has  not  staked  a  claim  on  the 
creek,  and  who  can  have  no  vested  interest  in  the  water  in 
any  way,  certainly  could  not  be  a  party  to  any  such  litiga- 
tion. I  take  it  it  must  be  some  person  whose  property,  or 
the  future  working  of  whose  property,  will  be  affected  by 
the  grant  of  the  water  from  the  creek  which  he  seeks  to  use. 
The  word  "  protest  '■  ifeelf,  of  course,  does  not  convey  much 
meaning  as  to  procedure  or  what  may  be  obtained  under  it. 
It  IS  generally  defined  in  the  legal  dictionaries  as  "  the  asser- 
tion of  a  right  or  the  objection  to  an  act,  or,  when  appliect 
legally,  a  legal  declaration  which  affects  subsequent  rights, 
such  as  a  protest  of  a  bill  of  exchange  or  a  marine  pro- 
test,^^  etc.  Webster  defines  it  as  a  *^  solemn  declaration 
expressive  of  opposition.^'  But  I  think  in  defining  a  protest 
under  our  regulations  one  might  call  it  a  statement  of  claim, 
or  complaint,  the  beginning  of  a  proceeding  under  the  regu- 
lations, which  has  afterwards  to  be  determined  or  tried.  I 
am  more  strongly  led  to  this  conclusion  because  I  find  in  the 
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regulations  no  machinery  provided  for  enabling  the  mining 
recorder  to  hear  this  protest  or  to  determine  it;  what  he  shall 
do  when  the  protest  is  filed  is  uncertain ;  m  fact,  there  is  no 
provision  whatever  for  his  hearing  it.  There  is  no  provision 
for  the  Gold  Commissioner  to  hear  matters  in  dispute,  and 
the  Ordinance  creating  his  jurisdiction  provides  for  rules 
being  framed,  and  these  rules  have  been  framed  by  the  Judges 
of  the  Territorial  Court  and  confirmed  by  the  Department 
at  Ottawa  and  by  order  in  council,  under  sec.  12  of  the  Or- 
dinance governing  th&  hearing  and  decision  of  disputes,  that 
rule  being  as  follows :  "  Such  general  rules  shall  be  laid 
before  the  Governor  in  council  as  soon  as  possible  after  the 
making  thereof."  The  rules  provide  that  in  all  matters  of 
dispute  over  which  the  Gold  Commissioner  has  jurisdiction 
no  particular  form  of  procedure  shall  be  necessary,  but  the 
matter  complained  of  must  be  properly  expressed  in  writing 
and  filed  in  the  office  of  the  mining  recorder  in  whose  district 
the  property  in  question  is  situated.  The  subsequent  rules 
go  on  to  provide  that  as  soon  as  the  complaint  is  filed  with 
the  mining  recorder  the  complainant  shall  apply  to  the  Gold 
Commissioner  to  make  an  appointment  for  the  hearing  of  the 
matter  in  dispute ;  a  copy  of  the  complaint,  with  the  appoint- 
ment of  the  Gold  Commissioner,  is  served  upon  the  defen- 
dant; the  defendant  files  his  statement  of  defence  within  the 
time  limited  by  the  rules;  and  the  following  rules  provide 
for  the  hearing  of  the  complaint,  the  appeal  t?om  the  judg- 
ment, and  all  matters  necessary  to  properly  carry  out  the 
procedure  of  the  Gold  Commissioner's  office.  It  seems  to  me 
that  here  is  provided  a  complete  machinery  for  the  hearing 
of  just  such  disputes,  and  that  no  other  machinery  is  pro- 
vided but  this.  What  the  protestant  shall  take  by  his  pro- 
test we  are  not  called  upon  to  say ;  that  is  a  matter  for  the 
Gold  Commissioner  judicially  to  determine,  whether  the  ap- 
plication shall  be  wholly  or  partly  granted,  in  the  words  of 
the  regulation.  His  judgment  is  binding  upon  the  Depart- 
ment under  the  holding  that  Parliament  has  intrusted  these 
powers  to  him,  and  that  the  Department  of  the  Interior  is 
regulated  by  that  Ordinance,  and  by  that  Ordinance  is  bound 
to  give  effect  to  the  judgment  of  the  Gold  Commissioner. 
These  Ordinances  are  passed  by  virtue  of  the  Lands  Act,  sec. 
49,  and  I  believe  are  a  complete  and  consistent  code  provided 
for  the  determination  of  these  very  matters.  I  cannot  draw  any 
distinction  between  the  hearing  of  a  protest  against  the  grant 
of  a  water  right  and  the  hearing  of  a  protest  or  complaint, 
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which  is  really  the  same  thing,  against  tha  grant  of  a  placer 
claim.  This  Court  has  repeatedly  in  appeal  considered  the 
judgments  of  the  Gold  Commissioner  given  upon  complaints 
by  free  miners  against  the  granting  of  a  placer  claim,  one 
staker  contesting  against  another — cases  where  parties  have 
staked  simultaneously  have  been  heard  and  the  matter  dis- 
posed of — neither  of  these  parties  having  any  acquired  rights, 
only  a  possibility  of  a  right.  Cases  have  been  heard  where 
parties  have  acquired  grants  wrongly  as  against  prior  stakers. 
These  cases  have  been  disposed  of;  they  have  gone  up  to 
appeal  in  this  Court;  and  did  under  the  old  regulations  go 
up  in  appeal  to  the  Minister  of  the  Interior,  and  were  dis- 
posed of;  and  I  cannot  draw  any  distinction  between  the 
hearing  of  a  complaint  such  b&  the  one  before  us  against  the 
grant  of  a  water  hght,  and  the  hearing  of  a  complaint  against 
the  grant  of  a  placer  claim.  The  mode  of  acquiring  these 
claims  does  not  matter,  it  seems  to  me.  In  the  case  of  a 
placer  claim  it  is  acquired  by  staking  by  the  holder  of  a  free 
miner's  license.  In  the  case  of  a  water  grant,  it  is  acquired 
by  the  posting  of  notices  and  stakes  at  the  point  of  diver- 
sion afad  along  the  course  of  the  flume.  In  the  one  case  a 
subsequent  staker  may  protest,  and  in  the  other  case  a  sub- 
sequent applicant  or  intending  applicant  for  water  may  pro- 
test. DiflSculties  may  arise  in  the  matter,  but  we  are  not  to 
deal  with  those  until  they  come  before  us.  I  am  strongly 
impressed  with  the  opinion  that  many  of  the  difficulties  which 
arise  in  the  distribution  of  this  water  were  not  anticipated 
by  the  framers  of  these  regulations.  The  existence  of  large 
areas  of  placer  ground  upon  hill  sides  remote  from  the  water 
was  not,  I  think,  considered  as  fully  as  it  might  have  been. 
The  conditions  here  are  new,  but  that,  it  seems  to  me,  makes 
it  all  the  more  necessary  to  interpret  these  regulations  in  a 
liberal  spirit,  and  to  give  full  effect  to  them,  so  that  all  parties 
holding  placer  ground  which  can  only  be  worked  by  the  use  of 
the  streams  in  the  country,  should  have  equal  rights  to  be 
heard  in  the  disposition  of  that  water. 

It  is  urged  that  the  Gold  Commissioner  in  hearing  the 
case  has  no  right  to  consider  the  general  public  in  the  ad-J 
judication,  that  he  can  only  hear  the  parties  to  the  record. 
That  is  quite  true,  but  the  regulations  themselves  provide 
for  ample  notice,  or  provide  for  such  notice  as  the  Depart- 
ment thinks  sufficient  to  warn  the  general  public,  and  the 
whole  of  the  general  public  may  unite,  if  they  have  interests 
entitling  them  to  unite,  in  one  protest  against  the  applica- 
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tion,  and  be  heard,  and  if  they  do  not  see  fit  to  take  thfe 
benefit  of  the  regulations  in  making  a  protest  they  have  no 
right  to  complain.  The  regulations  are  there  for  their  guid- 
ance and  for  their  protection.*  The  Qold  Commissioner  has 
all  the  powers  of  a  Judge  of  the  Territorial  Court,  and  the 
rules  of  the  Territorial  Court  are  applicable  to  his  Court, 
and  there  is  no  reason  why,  if  in  his  discretion  he  saw  fit  to 
do  so,  he  might  not  add  parties  to  the  record  so  that  he 
might  hear  and  adjudicate  fully  upon  the  interests  of  all 
the  parties  concerned  or  affected  by  the  grant  of  water  on  the 
creek  or  gulch  in  question. 

Upon  the  whole  case,  I  am  of  opinion  that  these  regu- 
lations constitute  a  tribunal  for  the  hearing  of  disputes  re- 
garding mining  matters,  and  that  a  protest  under  sec.  2  is 
such  a  matter  in  dispute  as  is  contemplated  by  the  regula- 
tions to  be  heard  and  disposed  of  by  the  Gold  Commissioner 
sitting  judicially,  and  that  therefore  he  has  jurisdiction  along 
the  lines  which  1  have  indicated  in  my  judgment. 

Macaulay,  J. : — Thi^  is  a  re-hearing  of  an  appeal  in  this 
case  that  was  decided  in  the  autumn  of  1904  by  this  Court. 
The  judgments  of  the  three  Judges  sitting  on  appeal  diflEer- 
ing  so  much,  the  Court,  on  an  application  of  counsel  or  on 
the  appearance  of  counsel  for  both  appellants  and  respondent 
before  the  Court,  directed  that  counsel  should  be  permitted 
to  re-argue  the  case  on  the  question  of  the  jurisdiction  of  the 
Gold  Commissioner  to  hear  and  dispose  of  protests  coming 
before  him  on  applications  for  water  rights,  this  point  not 
having  been  raised  on  the  argument  before  the  Court  on 
the  former  hearing  of  the  case,  except  incidentally  by  the 
Chairman  of  the  Court  on  the  hearing,  and  it  being  ad- 
mitted that  the  question  was  of  the  utmost  importance,  and 
that  a  decision  should  be  arrived  at  upon  the  question  of  the 
Gold  Commissioner's  jurisdiction. 

Section  1  of  the  water  regulations  of  3rd  August,  1898, 
provides  that  ^*  a  mining  recorder  may,  upon  application  here- 
inafter mentioned,  grant  to  any  person  or  persons  for  any 
term  not  exceeding  5  years,  or,  in  special  cases,  for  such 
length  of  time  as  he  may  determine,  the  right  to  divert  and 
use  the  water  from  any  stream  or  lake  at  any  particular  part 
thereof,  and  the  right  of  way  through  and  entry  upon  any 
mining  ground  for  the  purpose  of  constructing  ditches  and 
flumes  to  convey  such  water,"  subject  to  certain  provisions 
mentioned  in  the  section. 
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Section  2  of  the  said  regulations  provides  that  "  20  days' . 
notice  of  the  application  shall  be  given  in  accordance  with 
form  ^MMn  the  schedule  to  these  regulations,  by  affixing 
the  same  to  a  post  planted  in  some  conspicuous  part  of  the 
ground,  and  a  copy  thereof  conspicuously  posted  upon  the 
inner  walls  of  the  mining  recorder's  office,  and  any  person 
may  protest  within  such  20  days,  but  not  afterwards,  against 
such  application  being  wholly  or  partly  granted." 

It  was  contended  on  the  argument  thot  under  the  regu- 
lations, if  a  protest  were  entered  a^  provided  by  sec.  2,  it 
should  first  be  heard  and  disposed  of  by  the  mining  recorder, 
and  that  an  appeal  might  be  taken  from  his  decision  to  the 
Gold  Commissioner. 

Under  the  provisions  of  the  mining  regulations  the  Gold 
Commissioner  is  a  mining  recorder  at  the  place  where  he  may 
be  residing  within  the  mining  district,  but  under  the  regu- 
lations an  assistant  Gold  Commissioner  has  been.  af^Munted, 
whose  duties  are  ministerial  or  administrative,  and,  accord- 
ing to  the  division  of  duties  arranged  or  decided  upon  between 
the  Gold  Commissioner  and  assistant  Grold  Commisioner, 
the  Gold  Commissioner  himself  assumes  the  judicial  duties 
of  the  office,  and  the  rules  governing  the  hearing  and  decision 
of  disputes  in  relation  to  mining  lands  in  the  Yukon  Terri- 
tory are  approved  by  order  in  coimcil  of  18th  March,  1901. 
Section  1  of  those  rules  provides  that  "  the  Gold  Commis- 
sioner shall  have  jurisdiction  to  hear  and  determine  judicially 
all  matters  in  difference  in  regard  to  entries  for  mining 
claims  under  regulations  or  in  any  way  relating  to  mining 
property  or  mining  rights  upon  Dominion  lands  in  the  said 
Territory ;"  also  to  have  the  further  jurisdiction  given  to  him 
by  said  section.  Sub-section  2  of  sec.  1  states  that  "  for  the 
purposes  of  this  section  the  expression  ^mining  property' 
shall  include  every  mineral  claim,  ditch,  mill-site,  or  water 
right  used  for  mining  purposes,  and  all  other  things  belong- 
ing to  a  mine  or  used  in  the  working  thereof."  Consequent- 
ly? by  said  section,  the  Gold  Commissioner  is  given  juris- 
diction to  hear  and  determine  judicially  all  matters  in  dis- 
pute regarding  water  rights  used  for  mining  purposes. 

It  has  been  contended  that,  as  it  is  merely  a  protest  that 
is  provided  for  by  s.  2  of  the  water  regulations,  the  disposition 
of  such  protest  is  purely  a  ministerial  act  and  should  be  de- 
cided by  the  mining  recorder  representing  the  Crown,  or  the 
Minister  of  the  Interior,  the  assistant  Gold  Commissioner 
having    been    the    mining    recorder    in   the   present  case. 
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who  represented  the  Crown;  and  that,  consequently,  the  Gold 
Commissioner  had  no  jurisdiction  to  hear  and  determine  the 
matter  judicially,  sitting  as  a  Court,  under  the  provisions 
aforesaid. 

Lindley  on  Mines,  at  p.  712,  distinguifihes  between  an 
adverse  claim  and  a  protest,  as  these  two  terms  are  applied 
to  and  understood  in  relation  to  the  mining  regulations  of 
the  United  States.  He  says:  "An  adverse  claim  is  based 
upon  the  assertion  of  an  adverse  right.  A  protest  is  not 
necessarily  based  upon  any  asserted  right.  Often  a  protestant 
is  a  mere  volunteer,  an  amicus  curiae,  who  calls  the  atten- 
tion of  the  department  to  an  alleged  non-compliance  with 
the  law  on  the  part  of  the  applicant,  which  otherwise  might  be 
overlooked,  or  raises  the  issue  as  to  the  character  of  the  land, 
in  the  ultimate  determination  of  which  ^ssue  the  protestant 
may  or  may  not  have  an  interest  proximate  or  remote;''  and 
holds  that  proceedings  under  a  protest  are  merely  ministerial 
and  are  decided  without  any  reference  to  the  oourts,  but  that 
proceedings  under  an  adverse  claim  axe  judicial  and  must  be 
decided  by  the  courts. 

In  my  opinion,  our  regulations  differ  from  those  in  force 
in  the  United  States,  to  which  Lindley  refers.  The  only 
means  that  is  provided  for  bringing  matters  in  dispute  be- 
fore the  courts  is  under  sec.  2  of  our  water  regulations,  which 
provides  that  a  protest  may  be  entered. 

1  have  carefully  examined  the  regulations,  and  have  en- 
deavoured to  find  some  authority  that  would  assist  me  in 
forming  a  judgment  or  coming  to  a  conclusion  as  to  their 
true  meaning,  but  I  have  been  unable  to  find  .anything  beyond 
what  is  found  in  the  regulations  themselves. 

I  think  the  word  "may"  in  sec.  1  of  the  water  regula- 
tions is  permissive  and  not  imperative.  I  am  of  the  opinion 
that  an  application  when  made  to  the  mining  recorder,  if  not 
protested  as  provided  by  sec.  2  of  the  regulations,  may  be 
disposed  of  by  him  as  an  administrative  or  ministerial  act, 
but,  when  a  protest  is  entered  under  see.  2,  then  his  authority 
for  disposing  of  such  application  is  suspended  until  such 
protest  is  disposed  of  in  the  Courts  judicially  by  the  Gold 
Commissioner,  sitting  in  his  capacity  of  Judge,  as  pro- 
vided for  by  sec.  1  of  the  regulations  governing  the  hearing 
of  disputes  in  relation  to  mining  lands  In  the  Yukon  Ter- 
ritor}\ 

I  think  we  have  no  such  distinction  as  they  have  in  the' 
United  States  between  the  terms  "  protest "  and  "  adverse 
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claim."  I  am  of  opinion,  however,  that  when  the  Gold  Com- 
missioner so  sits  he  sits  in  a  judicial  capacity  only  to  dis- 
pose of  the  legal  rights  between  the  parties.  If,  on  the  hear- 
ing before  him,  he  concludes  that  the  protestant  has  some 
vested  right  which  is  being  interfered  with  (if  the  applica- 
tion of  the  applicant  should  be  granted)  he  should  so  find, 
and  in  such  case  should  recommend  to  the  miiung  recorder 
that  if  such  application  be  granted  to  the  applicant,  it  should 
be  granted  only  siibject  to  the  rights  of  the  protestant,  or  not 
granted  at  all  if  it  absolutely  infringed  upon  or  affected  the 
right  of  the  protestant. 

If  the  Gold  Commissioner  finds  on  such  hearing,  on  the 
evidence  before  him,  that  the  protestant  has  no  such  right 
that  is  being  interfered  with  or  infringed  upon  by  reason  of 
the  applicant's  application,  he  should  so  find  and  dismiss 
the  protest,  and  should  then  recommend  to  the  mining  recorder 
that  such  grant  should  be  issued  accordingly.  I  think,  how- 
ever, the  Gold  Commissioner  exceeds  his  authority  when  he 
goes  beyond  such  directions  and  attempts  to  issue  such  grant 
to  the  applicant,  or  otherwise  disposes  of  the  rights  between 
the  parties  absolutely,  as  a  ministerial  officer.  He  is  simply, 
in  my  opinion,  acting  in  a  judicial  capacity,  and  has  no  min- 
isterial functions  when  hearing  such  protest,  and  conse- 
quently no  right  to  make  directions  as  a  ministerial  officer. 

It  is  admitted,  of  course,  and  therefore  it  is  not  neces- 
sary to  use  any  argument  to  shew,  that  the  owners  of  hillside 
or  bench  claims,  as  such,  are  not  entitled  to  water  passing 
their  claims  in  the  same  manner  as  is  the  owner  of  a  placer 
creek  claim,  but  must  make  application  and  obtain  grant  for 
water  right  before  being  entitled  to  same. 

Those  are  the  conclusions  I  have  arrived  at  in  regard  to 
the  jurisdiction  of  the  Gold  Commissioner,  after  having  given 
the  matter  the  most  careful  consideration  and  thought  that 
it  was  possible  for  me  to  bring  to  bear  upon  the  subject. 

Having  come  to  the  conclusion  that  the  functions  of  the 
Gold  Commissioner,  sitting  as  a  Court  on  the  hearing  of  a 
protest,  are  purely  judicial,  and  that  he  is  confined  by  the 
record  to  simply  hear  and  dispose  of  the  rights  of  the  parties 
before  him,  I  am  now  of  opinion  that  he  has  exceeded  his 
jurisdiction  in  this  case  in  directing  that  the  plaintiff  should 
have  the  right  in  common  with  the  defendants  to  use  the  de- 
fondants*  ditch,  and  in  apportioning  the  water  between  them 
as  he  has  dono. 
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The  evidence  shews  that  the  defendants  had  obtained 
certain  water  rights  for  a  period  of  two  years,  with  the  right 
to  build  a  ditch,  and  on  the  understanding  that  if  such 
ditch  were  built  they  would  obtain  a  renewal  of  their  rights. 
In  the  meantime,  before  their  grant  had  expired,  plaintiff 
made  an  application  for  a  water  right,  which  was  not  granted. 
In  my  opinion,  the  granting  of  a  renewal  to  defendants  in 
no  way  interfered  with  any  vested  rights  of  plaintiff,  and 
that  was  the  whole  matter  that  the  Gold  Commissioner,  sit- 
ting as  a  Court,  had  to  determine  judicially,  and  if  he  found 
(as  he  should  have  found)  on  the  evidence  that  the  granting 
of  the  application  to  defendants  would  not  have  interfered 
wntli  any  vested  rights  of  plaintiff,  he  should  have  dismissed 
the  protest. 

The  division  of  the  water,  in  so  far  as  it  did  not  interfere 
with  any  vested  rights  of  plaintiff,  was  purely  and  simply 
a  ministerial  act  that  should  be  decided  by  the  mining  re- 
corder representing  the  Minister  of  the  Interior,  and  the 
Gold  Commissioner,  when  he  sat  judicially,  was  not  possessed 
of  the  ministerial  functions  of  a  mining  recorder. 

When  no  vested  rights  are  being  interfered  with,  the  min- 
ing recorder  could  divide  the  water  in  his  ministerial  capa- 
city in  any  manner  that  to  him  might  seem  most  advantage- 
ous to  the  different  parties  requiring  water,  but  that  is  a 
matter,  in  my  opinion,  in  which  the  discretion  to  do  so  rests 
with  him. 

In  my  former  judgment  in  this  case  I  was  of  opinion  that 
the  Gold  Commissioner  possessed  both  judicial  and  ministerial 
functions,  sitting  as  a  Court,  in  deciding  upon  a  protest  such 
as  wc  have  in  this  case.  I  have  now  altered  my  opinion,  as 
above  stated,  and  am  of  the  opinion  (if  I  now  have  the  right 
to  express  a  different  opinion,  and,  under  the  authorities  cited 
at  p.  791  of  Holmested  and  Langton's  Judicature  Act,  the 
trial  Judge  or  the  Court  en  banc  has  the  power  to  change 
a  judgment  at  any  time  before  the  formal  judgment,  or  order,, 
is  drawn  up  and  entered),  that,  as  he  exceeded  his  jurisdic- 
tion, as  above  stated,  and  as  the  evidence  did  not  warrant  him 
in  coming  to  the  conclusion  that  plaintiff  had  any  xe^ted 
rights  that  were  being  interfered  with,  this  appeal  should  be 
allowed,  and  that  the  protest  of  the  plaintiff  should  be  dis- 
missed. However,  as  the  matter  has  been  re-argued  on  a 
point  that  was  not  raised  on  the  fi^^it  hearing  before  us,  I  do 
not  think  there  should  be  coj^ts  to  eitlier  party,  either  in  this 
Coui-t  or  the  Court  below. 

voi,.  III.  W.I..  II    N.«    4     2'i 
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BEITISH  COLUKBIA. 

(VANCOUVER.) 

Morrison,  J.  March  23rd,  1906. 

CHAMBERS. 

MUNICIPALITY  OF  SOUTH  VANCOUVER  V.  EAE. 

Solicitor — Authority  to  Bring  Action  in  Name  of  Munici- 
pality—  Resolution  of  Council  —  Substantial  Compliance 
with. 

1 

Application  by  defendant  to  set  aside  a  writ  of  summons, 
on  the  ground  that  plaintiffs'  solicitors  had  not  been  in- 
structed to  bring  the  action. 

An  action  had  been  commenced  by  one  Joyce  against  de- 
fendant to  recover  certain  moneys  alleged  to  have  been  ille- 
gally paid  to  him,  while  reeve  of  the  plaintiff  municipality, 
for  the  municipality,  and  for  penalties. 

The  municipal  council  passed  a  resolution  authorizing  the 
joining  of  the  municipality  in  the  suit  with  Joyce.  The 
reeve,  in  consultation  with  the  solicitor  on  the  record,  de- 
cided to  discontinue  the  action  by  Joyce  and  bring  a  fresh 
action  in  the  name  of  the  municipality,  which  was  this  action. 

A.  Brydon  Jack,  for  defendant,  contended  that  there  was 
no  authority  except  that  specifically  given  in  the  resolution, 
and  that  joining  m  an  action  with  Joyce  was  a  very  different 
thing  from  commencing  a  fresh  action,  in  which  the  munici- 
pality alone  would  be  responsible  for  costs. 

R.  L.  Reid,  for  plaintiffs,  contended  that  the  reeve  had 
general  authority  and  could  instruct  the  solicitor,  and  that 
the  question  of  the  authority  was  one  between  solicitor  and 
client,  and  could  not  be  raised  by  defendant. 

Morrison,  J.,  held  that  the  intention  of  the  municipality 
to  bring  an  action  against  Rae  appeared  from  the  resolution, 
and  that  the  resolution  was  substantially,  though  not  strictly, 
carried  out  hy  the  proceedings  that  had  been  taken. 

Motion  refused. 


OREEN  17.  BRITISH  COLUMBIA  ELECTRIC  R.  W.  CO.  347 

BEinSH  COLUKBIA. 

(VAHOOUVER.) 

Morrison,  J.  March  23rd,  1906. 

CHAMBERS. 

GEEEN  V.  BEITISH  COLOMBIA  ELECTRIC  R.  W.  CO. 

Statutes — Private  Act — Public  Act — Conflict — Limitation  of 
Actions — Time  for  Bringing  Action  under  Families  Com- 
pensation Act  (B.  C.) — Application  of  Defendants^  Act 
of  Incorporation. 

Action  by  the  widow  and  children  of  one  Robert  Lawson 
Grten,  under  the  Families  Compensation  Act,  R.S.B.C.  1897 
ch.  .58  (commonly  called  Lord  Campbell's  Act),  to  recover 
damages  for  the  death  of  Robert  Lawson  Green,  who,  it  was 
alleged,  was  employed  as  a  workman  by  the  defendant  Cook, 
who  was  building  an  addition  to  a  sub-station  of  the  defen- 
dant company  under  contract,  and  whilst  so  employed  came 
in  contact  with  an  exposed  live  electric  wire,  causing  his 
death.  He  died  on  6th  August,  1904,  the  day  of  the  acci- 
dent. The  writ  of  summons  was  issued  on  15th  July,  1905, 
being  within  12  months  from  the  date  of  the  death  and  the 
accident  causing  it.     •  ^ 

The  defendant  company  in  paragraph  12  of  their  defence 
pleaded  sec.  60  of  59  Vict.  ch.  55,  statutes  of  B.  C.  1896 
(defendant  company^s  private  Act  of  incorporation),  as  a  bar 
to  plaintiffs'  right  of  action,  by  reason  of  its  not  having  been 
commenced  within  6  months  from  the  date  of  the  acts  com- 
plained of.  ^ 

The  point  of  law  raised  on  this  plea  was  set  down  for 
argument,  and  was  argued  before  Morrison,  J.,  on  12th 
March. 

D.  G.  McDonnell  and  W.  H.  McHarg,  for  plaintiffs. 
L.  G.  McPhillips,  K.C.,  for  defendants. 
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Morrison,  J. : — Section  5  of  the  Families  Compensation 
Act  provides  that  every  action  thereunder  shall  be  com- 
menced within  12  calendar  months  after  the  death  of  the  de- 
ceased person.  Section  60  of  59  Vict.  ch.  55,  the  defendant 
company's  private  Act,  limits  the  time  within  which  to  bring 
an  action  against  them  for  damage  or  injury  to  6  months 
•next  after  the  time  such  damage  is  sustained,  and  reads  as 
follows : 

"  60.  All  actions  or  suits  for  indemnity  for  any  damage 
or  injury  sustained  by  reason  of  the  tramway  or  railway  or 
the  works  or  operations  of  the  company  shall  be  commenced 
within  6  months  next  after  the  time  when  such  supposed 
damage  is  sustained,  or  if  there  is  continuance  of  damage, 
within  6  months  next  after  the  doing  or  committing  of  such 
damage  ceases,  and  not  afterwards,  and  the  defendant  may 
plead  the  general  issue,  and  give  this  Act  and  the  special  mat- 
ter in  evidence  at  any  trial  to  be  had  thereupon,  and  may  prove 
that  the  same  was  done  in  pursuance  of  and  by  authority  of 
this  Act." 

The  argument  before  me  proceeded  on  the  assumption  that 
the  provisions  referred  to  in -those  two  Acts  dealt  with  the 
same  kind  of  liability. 

Were  I  to  give  effect  to  the  contention  of  counsel  for  the 
•defendant  company,  I  must  hold  that  there  is  a  conflict  be- 
tween the  Acts,  and  that  the  provisions  of  the  private  Act  of 
the  defendants  must  prevail  against  those  of  the  public  Act 
as  to  the  limitation  of  time  within  which  the  action  herein 
must  be  brought.  To  do  this  would,  in  my  opinion,  be  deal- 
ing violently  with  cardinal  rules  of  interpretation  of  statutes. 

Having  regard  to  the  intention  of  the  legislature  in  enact- 
ing the  Families  Compensation  Act  and  the  Workmen's  Com- 
per.sation  Act,  can  it  be  successfully  contended,  assuming 
there  is  a  conflict  between  those  Acts  and  the  defendants* 
private  Act,  that  the  limitations  in  their  provisions  do  not 
prevail  ? 

In  the  case  of  a  public  Act,  you  construe  it  keeping  in 
view  the  fact  thai  it  must  be  taken  to  have  been  passed  for 
the  public  advantage,  and  you  apply  certain  fixed  canons  to 
its  construction.  Tn  the  case  of  a  private  Act,  which  is  ob- 
taincnl  by  persons  for  their  own  benefit,  you  construe  more 
strictly  provisions  which  they  allege  to  be  in  their  favour 
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because  the  persons  who  obtain  a  private  Act  ought  to  tak^ 
care  that  it  is  so  worded  that  that  which  they  desire  to  obtain 
for  themselves  is  plainly  stated  in  it :  .  Altrincham  Union  As- 
sessment Committee  v.  Cheshire  Lines  Committee,  15  Q.  B. 
D.  597. 

The  provisions  of  Acts  incorporating  a  company  for  pur- 
poses of  profit,  must  be  jealously  scrutinized,  and  they  must 
not  be  held  to  possess  any  rights  unless  given  in  plain  terms, 
or  arise  as  a  necessary  inference  from  the  language :  Scottish 
Drainage  and  Improvement  Co.  v.  Campbell,  14  App.  Cas. 
139. 

Section  60  of  the  defendant  company^s  Act  does  not  make 
any  explicit  reference  to  the  death  of  a  person  injured.  The 
Families  Compensation  Act  has  reference  explicitly  to  that 
contingency.  And,  applying  the  canons  of  construction  cited 
above,  I  can  only  reconcile  those  two  Acts  by  construing  the 
former  as  being  confined  to  cases  of  actions  for  damages  done, 
say  to  property,  or  to  injury  sustained  by  an  individual  not 
causing  loss  of  life,  and  the  latter  as  applying  to  cases  of 
injury  resulting  in  death. 

.  Again  scrutinizing  the  words  of  the  defendants'  Act  and 
comparing  them  with  the  Acts  in  question  in  all  cases  cited 
on  behalf  of  the  defendant  company,  both  English  and  Can- 
adian, there  is  a  difference  in  phraseology  in  addition  to  the 
important  fact  that  they  are  all  public  Acts,  one  limiting  the 
provisions  of  the  other,  such  as  Cairns  v.  Water  Commis- 
sioners for  Ottawa,  25  C.  P.  551,  556 ;  Conger  v.  Grand  Trunk 
R.  W.  Co.,  13  0.  R.  160;  Morkey  v.  Tolworth  Joint  Isola- 
tion Hospital  District  Board,  [1900]  2  Q.  B.  454;  Kent 
County  Council  v.  Folkestone  Corporation,  [1905]  1  K.  B. 
620. 

The  causes  of  action  to  the  plaintiffs  arose  upon  the  death 
of  the  deceased  Green,  and  the  action  was  commenced  within 
12  months  therefrom :  Zimmer  v.  Grand  Trunjc  R.  W.  Co.,  19 
A.  R.  693. 

In  Seward  v.  The  "  Vera  Cruz,''  10  App.  Cas.  59,  the  Earl 
of  Selborne,  at  p.  67,  referring  to  Lord  Campbell's  Act,  says: 
'^Lord  Campbell's  Act  gives  a  new  cause  of  action  clearly, 
and  does  not  merely  remove  the  operation  of  the  maxim, 
'  actio  personalis  moritur  cum  persona,'  because  the  action  is 
given  in  substance  not  to  the  person  representing  in  point  of 
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estate  the  deceased  man,  who  could  naturally  represent  him 
as  to  all  his  own  rights  of  action  which  could  survive,  but 
to  his  wife  and  children,  no  doubt  suing  in  point  of  form  in 
the  name  of  his  executor.  And  not  only  so,  but  the  action 
is  not  an  action  which  he  could  have  brought  if  he  had  sur- 
vived the  accident,  for  that  would  have  been  an  action  for 
such  injury  as  he  had  sustained  during  his  lifetime,  but  death 
is  essentially  the  cause  of  the  action,  an  action  which  he 
never  could  have  brought  under  circumstances  which  if  he  had 
been  living  would  have  given  him,  for  any  injury  short  of 
death  which  he  might  have  sustained,  a  right  of  action, 
which  might  have  been  barred  either  by  contributory  negli- 
gence, or  by  his  own  fault,  or  by  his  own  release,  or  in  various 
other  ways/' 

Again,  Lord  Blackburn  at  pp.  70-71,  referring  to  an  ac- 
tion under  Lord  Campbeirs  Act,  says:  "An  action  which 
.  .  .  is  new  in  its  species,  new  in  its  quality,  new  in  its 
principle,  in  every  way  new^  and  which  can  only  be  brought 
if  there  is  any  person  answering  the  description  of  the 
widow,  parent,  or  child,  who  under  such  circumstances  suffers 
pecuniary  loss  by  the  death.'' 

Even  assuming  that  the  defendant  company's  Act  was 
passed  after  the  Families  Compensation  Act,  I  do  not  think 
that  it  either  controls  or  repeals  the  Families  Compensation 
Act,  nor  is  it  engrafted  upon  it  to  the  extent  of  this  section 
60.  "A  special  statute  does  not  derogate  from  a  special 
statute  without  express  words."  A  fortiori,  when  a  special 
private  Act  conflicts  with  a  special  public  Act.  Or,  putting 
it  another  way,  I  go  further  and  hold  that  those  provisions 
do  not  conflict.  The  word  "  damage  "  in  sec.  60,  in  my  opin- 
ion, has  reference  to  mischief  done  to  property,  and  it  can- 
not be  used  interchangeably  with  the  word  "  injury,"  which 
is  applicable,  I  submit,  only  to  that  which  aflJects  the  person, 
particularly  in  the  sense  in  which  it  is  used  in  this  Act.  In 
Smith  V.  Brown,  40  L.  J.  Q.  B.  214,  Lord  Cockburn,  C.J.,  at 
p.  218,  deals  fully  with  the  meaning  of  the  word  *^  damage." 
Again  the  word  "  injury  "  does  not  mean  or  include  "  death :" 
Haigh  V.  Boyal  Mail  Steam  Packet  Co.,  52  L.  J.  Q.  B.  640, 
643.  per  Brett,  M.R. — *'' Personal  injury'  is  not  Moss'" 
(of  life). 

I  therefore  am  of  opinion  that  the  action  was  commenced 
in  time. 


BINMAN  V.  WINNIPEG  ELECTRIC  8TREET  R.  W.  CO.  351 

XABITOBA. 

Febeuahy  10th,  1906. 

full  court. 

HINMAN  V.  WINNIPEG  ELECTBIC  STREET  R.  W.  CO. 

Negligence  —  Street  Railways  —  Horse  Killed  by  Electric 
Wire — DangeroiLs  Appliances — Necessity  for  Extraordin^ 
ary  Precautions. 

County  Court  appeal.  Plaintiff  sought  to  recover  dam- 
ages from  defendants  for  the  loss  of  his  horee  killed  by  an 
electric  wire,  and  based  his  claim  on  negligence. 

The  action  was  tried  before  Myers,  Co.  C.J.,  and  a  jury, 
when  a  verdict  was  returned  in  favour  of  plaintiff  for  $1-00. 
Defendants  appealed  to  the  full  Court. 

The  appeal  was  heard  by  Dubuc,  C.J.,  and  Mathers,  J. 
J.  H.  Munson,  K.C.,  and  D,  H.  Laird,  for  defendants. 
G.  A.  Stewart  Potts,  for  plaintiff. 

Dubuc,  C.J. : — The  accident  is  not  attributed  to  any  par- 
ticular act  of  negligence  commilted  at  the  time  of  the  occur- 
rence. The  evidence  shews  conclusively,  I  think,  that  the 
horse  was  killed  by  a  telephone  wire  which  was  broken  by  a 
severe  thunder  storm,  and  which,  falling  on  defendants' 
trolley  wire,  received  a  strong  electric  current  from  the  trolley 
wire;  it  shews  further  that  the  horse  came  in  contact  with 
the  telephone  wire  almost  immediately  after  it  was  broken, 
so  that  neither  the  Winnipeg  Electric  Street  Railway  Co.  nor 
the  Bell  Telephone  Co.  could  have  known  of  it  or  repaired  it 
before  the  accident.  But  it  is  contended  on  behalf  of  plain- 
tiff that  defendants'  negligence  consists  in  their  not  having 
provided  protecting  appliances  of  some  kind  at  the  particular 
spot  to  prevent  such  accidents. 

Charles  Shipman,  an  electric  engineer,  was  examined  as 
to  what  might  have  afforded  a  suflfkient  protection.  Certain 
systems  of  appliances  were  suggested  to  him  which,  as  he 
said,  might  be  effective;  but  he  stated  that  they  were  not 
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customary  in  Canada,  and  he  had  never  eeen  them  in  use. 
The  one  he  thought  more  applicable  was  to  have  a  guard  or 
cradle  wire  placed  over  the  trolley  to  prevent  the  telephone 
wires,  in  case  of  breaking,  from  coming  in  contact  with  the 
trolley  wires;  but  he  said  he  remembered  only  one  case,  m 
the  city  of  Ottawa,  where  it  was  adopted,  and,  that  was  at  a 
comer  where  it  was  considered  very  dangerous. 

Were  defendants  here  bound  to  adopt  that  appliance  in 
order  to  exonerate  themselves  from  negligence?  Suppooi ng 
such  appliance  was  found  necessary  at  that  particular  danger- 
ous corner,  in  Ottawa,  this  case  is  not  a  parallel  one;  in  the 
first  place,  it  was  not  at  a  corner  that  the  accident  occurred ; 
m  the  second  place,  there  was  nothing  in  the  evidence  to 
shew  that  this  was  a  specially  dangerous  spot,  viz.,  one  more 
dangerous  than  any  other  of  the  numerous  places  where  the 
telephone  wires  cross  over  the  trolley  wires  of  defendants. 
Where  an  accident  happens  from  something  which  has  for  a 
long  time  been  used  in  safety,  the  thing  will  prima  facie  be 
presumed  to  be  proper:  Brown  &  Theobald  on  Railways,  p. 
303.  It  was  held  in  Daniel  v.  Metropolitan  R.  W.  Co.,  L.  R. 
5  H.  L.  45,  that  where  a  railway  company  undertakes  to 
carry  passengers  over  their  line  and  also  over  another  line, 
they  are  bound  to  see  thai  their  own  line  is  in  perfect  order, 
and  will  be  responsible  for  any  negligence  occurring  on  the 
other  line,  whether  under  their  control  or  not,  but  will  not 
be  responsible  for  matters  extraneous  to  the  work  in  which 
they  are  engaged,  unless  there  is  reasonable  ground  for  ap- 
prehending that  extraordinary  precautions  are  required. 

In  the  present  case,  defendants  were  not  using  the  tele- 
phone line,  they  had  no  control  whatever  over  that  line. 
They  had  had  their  electric  railway  system  in  operation  be- 
fore the  telephone  wires  were  placed  over  their  own  trolley 
wires.  They  had  no  control  over  the  street  on  which  the 
accident  happened;  they  had  no  authority  to  put  in  that 
street  the  posts  which  might  be  required  to  support  the  guard 
wires.  So  far  as  they  are  concerned,  the  horse  was  killed  by 
mere  accident,  and  I  do  not  see  how  they  can  be  found  guilty 
of  negligence  and  held  liable  for  its  loss. 

The  case  of  Albany  v.  Watervliet  Turnpike  and  Railroad 
Co.,  76  Hun  136,  is  very  much  in  point.  The  telephone 
vrire  broke  and  fell  on  the  trolley  wire,  and  then  upon  a 
horse  and  killed  it;  it  was  considered  that  the  trolley  wires 
could  not  be  said  to  be  the  proximate  cause  of  the  injur}' 
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80  as  to  entitle  the  owner  to  maintain  an  action  of  damage 
against  the  railroad  company  on  the  ground  of  negligence 
in  the  construction  and  operation  of  its  trolley  system;  and 
it  was  held  that,  in  the  absence  of  evidence  shewing  that  the 
use  of  guard  wires  to  prevent  overhanging  telegraph  and 
telephone  wires  from  falling  upon  the  trolley  line  of  a  street 
surface  railroad  trolley  electric  system,  is  necessary  or  usual, 
in  the  construction  of  such  a  system,  the  failure  to  maintain 
such  guard  wires  does  not  constitute  negligence  on  the  part 
of  the  railroad  company. 

It  is  argued  that  in  the  exercise  of  a  franchise  such  as 
the  one  in  question,  the  best  and  safest  known  appliances 
should  be  used  for  the  protection  of  life  and  property.  This 
is  only  partly  true  and  applicable.  If  there  is  an  apparent 
danger,  if  an  accident  likely  to  cause  injury  can  be  reason- 
ably apprehended,  the  greatest  precautions  should  be  taken, 
and  the  best  appliance  available  should  be  used.  It  is  other- 
wise where  no  particular  danger  is  anticipated,  and  no  in- 
jurious occurrence  can  be  foreseen;  in  such  circumstances, 
ordinary  prudence  only  is  required.  As  stated  by  Parke,  B., 
in  Hawtayne  v.  Bourne,  7  M.  &  W.  598,  "  the  law  providas 
for  what  is  common,  not  for  what  is  unusual.''  The  same 
idea  is  enunciated  by  Alderson,  B.,  in  Blyth  v.  Birmingham 
Waterworks  Co.,  11  Ex.  at  p.  784,  where  he  says :  "  The  de- 
fendants might  have  been  guilty  of  negligence  if,  uninten- 
tionally, they  omitted  to  do  that  which  a  reasonable  person 
would  have  done,  or  did  that  which  a  person  taking  reason- 
able precautions  w^ould  not  have  done."  If  the  consequences 
of  an  act  prove  other  than  those  which  an  ordinary  prudent 
man  might  reasonably  foresee,  if  his  attention  is  called  to 
the  situation,  the  act  is  not  turned  into  a  breach  of  duty 
merely  because  its  result  is  an  injurious  consequence  which, 
if  foreseen,  should  have  been  refrained  from:  Encyclopaedia 
of  the  Laws  of  England,  vol.  9,  p.  84. 

The  defendants  here  had  their  trolley  system  in  perfect 
order;  common  and  ordinary  prudence  could  not  suggest  to 
them  that  the  telephone  wire  crossing  the  street  over  their 
trolley  line  would  break  at  that  particular  spot  and  kill  a 
horse  or  cause  any  other  injury;  the  guard  or  cradle  wires 
mentioned  by  Shipman  are  not,  so  far  at  least  as  the  evi- 
donce  shews,  in  general  use  in  this  country.  In  such  cir- 
cumstances, and  in  view  of  the  above  authorities,  I  do  not 
see  how  they  can  be  held  guilty  of  negligence  and  responsible 
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for  the  loss  of  the  plaintiff's  horse;  and,  in  my  opinion,  the 
appeal  should  be  allowed  and  the  verdict  set  aside  with  costs. 

Mathers,  J. : — The  case  was  left  to  the  jury  on  the  ques- 
tion of  whether  or  not  the  appellants  were  negligent  in  not 
protecting  their  trolley  wire  against  the  possibility  of  the 
telephone  wire  falling  across  it  and  thereby  becoming  danger- 
ous. The  jury  found  a  verdict  of  $100  in  favour  of  plaintiff, 
and  must  therefore  be  taken  to  have  found  the  question  of 
negligence  against  defendants. 

The  first  point  argued  on  behalf  of  the  appellants  was 
that  there  was  no  evidence  that  they  owned  the  trolley  wire 
in  question.  The  company  were  sued  as  being  the  owners 
of  that  wire,  and  came  into  Court  and  defended  the  action 
and  cross-examined  plaintiff's  witnesses,  not  on  the  ground 
that  they  were  not  the  owners  of  the  trolley  wire  of  the 
street  railway  system,  but  on  the  ground  that  they  were  au- 
thorized by  contract  with  the  city,  ratified  by  statute,  to  use 
overhead  trolley  wires,  and  that  they  could  not  therefore  be 
guilty  of  negligence.  No  suggestion  was  made  throughout 
the  trial  that  the  wire  in  question  was  owned  or  operated  by 
any  other  than  the  appellants.  In  my  opinion,  the  jury 
were  justified  in  inferring  from  this  course  of  conduct  that 
the  appellants  did  not  dispute  but  impliedly  admitted  the 
ownership.  But,  apart  from  this  altogether,  I  think  there 
was  some  evidence  that  this  trolley  wire  belonged  to  the  ap- 
pellants. Throughout  the  evidence  the  wire  is  variously 
spoken  of  as  "  the  trolley  wire  of  the  railway  company," 
*  the  street  railway  wire,'*  "  the  trolley  wire  of  the  electric 
company."  A  witness  is  then  asked  some  questions  about 
the  street  lighting  wires,  and  immediately  following  appears 
this  question  and  answer: 

Q.  Those  also  belong  to  the  Winnipeg  Street  Railway 
Company  ? 

A.  I  take  it  they  do. 

I  cannot  therefore  give  effect  to  this  ground  of  appeal. 

The  other  matters  argued  are  much  more  important  and 
involve  questions  of  the  most  serious  import,  not  only  to  the 
appellants,  but  to  every  person  who  uses  the  streets  of  Winni- 
peg along  or  across  which  electric  wires  are  suspended.  The 
facts  involved  are  simple,  and  there  is  no  conflict  respecting 
them.  The  appellants  are  authorized  by  statute -^o  use  elec- 
tricity as  a  motive  power  and  overhead  trolley  wires  in  the 
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operation  of  their  street  railway  system.  It  appears  that 
that  is  the  system  in  almost  universal  use  and  is  the  best  yet 
discovered.  The  telephone  company  had  placed  their  wire 
across  the  street  above  the  trolley  wire,  but  it  does  not  appear 
that  the  appellants  had  any  control  over  it  or  any  power  to 
prevent  it.  Neither  of  these  wires  were  insulated,  but  for 
the  operation  of  the  street  railway  it  was  necessary  that  the 
trolley  wire  should  not  be  insulated.  There  was  a  storm 
prevailing 'at  the  time  the  telephone  wire  fell,  and  the  acci- 
dent occurred  almost  simultaneously  with  the  fall  of  the  wire, 
and  before  it  was  possible  for  the  appellants  to  know  that  it 
was  down.  The  appellants  knew  that  the  telephone  wire 
was  suspended  above  and  across  their  trolley  wire  in  the 
manner  stated,  and  knew  that  in  the  event  of  it  falling  from 
any  cause  across  the  trolley  wire  it  must  at  once  become 
charged  with  an.  electric  current  dangerous  to  both  human 
and  animal  life,  but  took  no  precautions  to  prevent  such  an 
occurrence.  It  was  argued  by  counsel  for  the  plaintiflE  that 
the  principle  of  Rylands  v.  Fletcher,  L.  R.  3  H.  L.  330, 
applies  to  the  users  of  electricity,  and  that  a  proprietor  who 
generates  and  stores  electricity  in  quantities  capable,  if  un- 
controlled, of  producing  injury  to  persons  and  property,  does 
so  at  his  peril.  If  this  were  the  case  of  an  unauthorized 
use  of  electricity  by  the  appellants,  I  should  say  that  the 
proposition  finds  considerable  support  in  the  dicta  of  the 
Judges  in  such  cases  as  National  Telephone  Co.  v.  Baker, 
[1893]  2  Ch.  186,  and  Eastern  and  South  African  Telegraph 
Co.  v.  Capetown  Tramways  Co.,  [1902]  A.  C.  391.  In  the 
Baker  case  Kekewich,  J.,  expresses  the  opinion  that  the 
principle  of  Rylands  v.  Fletcher  does  apply  to  the  users  of 
electricity,  but  holds  that,  as  the  defendants'  electric  rail- 
way was  authorized,  the  legislature  must  be  taken  to  have 
contemplated  it  and  to  have  condoned  by  anticipation  any 
mischief  arising  from  the  reasonable  use  of  such  power.  The 
learned  Judge,  however,  adds  that  he  does  not  wish  tp  pre- 
judice the  questions  whether  a  charge  of  negligence  in  the 
exercise  of  statutory  powers  could  be  supported  by  cogent 
evidence  that  the  company  exercising  those  j)owers  has  failed 
to  adopt  alterations  or  precautions  which  suflBcient  ex- 
perience has  shewn  to  be  of  large  indisputable  and  permanent 
value,  and  states  that  that  question  may  easily  arise  in  many 
of  the  disputes  which  are  likely  enough  from  time  to  time 
to  occur  between  public  companies  and  those  whom  their 
operations  injuriously  aflfect.     In  the  South  African  case  the 
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language  of  the  Judges  was  more  guarded.  Lard  Robert- 
son there  stated  that  "  if  regard  be  had  solely  to  the  action 
of  respondents  in  storing  electricity  on  their  land  it  must 
be  allowed  that  the  analogy  is  very  close  to  the  illustrations 
given  in  Hylands  v.  Fletcher  of  the  kind  of  things  which  a 
proprietor  can  only  do  at  his  peril/'  and  adds  that,  where 
electricity  is  generated  in  quantities  capable  of  producing  in- 
jury to  life  and  limb,  "given  resulting  injury  such  \s  is 
postulated  in  Hylands  v.  Fletcher,  and  the  principle  would 
apply."  That  action  was  for  a  disturbance  in  the  working 
of  the  plaintiifs'  instruments  caused  by  electricity  which 
escaped  from  the  defendants'  return  current  through  the 
earth.  All  of  the  defendants'  line  was  constructed  under  the 
authority  of  a  statute  with  the  exception  of  a  small  portion, 
and  negligence  was  not  charged.  As  to  the  portion  con- 
structed imder  statutory  authority  their  lordships  held  that 
by  that  fact  the  principle  of  Bylands  v.  Fletcher  was  ex- 
cluded, as  the  escape  was  a  natural  incident  to  the  use  of 
electricity;  and  that  the  principle  of  that  case  did  not  apply 
to  the  portion  constructed  and  operated  without  statutory 
authority,  because  the  plaintiffs  could  not  claim  higher  privi- 
leges than  other  owners  of  land,  and  could  not  create  for 
themselves,  by  reason  of  the  peculiarity  of  their  trade  ap- 
paratus, a  higher  right  to  limit  the  operations  of  their  neigh- 
bours than  belongs  to  ordinary  o^niers  of  land  who  do  not 
•  trade  with  telegraph  cables.  Lord  Robertson  pointed  out, 
however,  that  in  limiting  the  liability  of  the  owner  who  uses 
his  land  for  a  non-natural  purpose, -to  an  implied  liability, 
created  and  measured  by  the  natural  and  not  the  non-natural 
use  of  his  neighlmurs  land,  the  law  need  not  be  regarded  as 
shewing  any  want  of  adaptability  to  modern  circumstances, 
for  the  liability  thus  limited  is  of  insurance,  and  not  for 
negligence,  and  all  the  remedies  for  negligence  remain. 

It  seems  to  me  clear,  therefore,  that  where  the  use  of 
electricity  is,  as  here,  authorized  by  statute,  the  principle  of 
Rylands  v.  Fletcher  has  no  application.  It,  however,  seems 
equally  clear  that,  notwithstanding  the  statutory  authority, 
the  user  of  electricity  is  liable  for  negligence  in  its  use.  The 
question,  therefore,  and  the  only  question  remaining  to  be 
considered,  is  whether  or  not  there  was  in  this  case  any  evi- 
dence of  negligence  fit  for  the  consideration  of  the  Jmty. 

Xo  standard  of  care  can  be  fixed  as  applicable  to  all  cir- 
cumstances, but  must  vary  according  to  the  probability  of 
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danger  to  others.  So  that  a  greater  degree  of  care  and  a 
more  exact  and  sustained  attention  are  demanded  in  a  dan- 
gerous situation  than  in  one  not  ordinarily  attended. with 
danger^  and  if  the  danger  is  great  it  may  rise  to  the  grade 
of  a  very  exact  and  unremitting  attention.  The  care,  cau- 
rton,  and  diligence  required  by  the  law  is  always  measured 
by  the  circumstances  of  the  particular  case,  and  the  rule  of 
measurement  is,  the  greater  the  hazard  the  greater  the  care 
required.  Actionable  negligence  is  usually  the  failure  to 
exercise  reasonable  or  ordinary  care,  but  ordinary  care  is  a 
care  proportionate  to  the  risks  of  the  business  of  the  particu- 
lar situation:  Thompson  on  Negligence,  vol.  1,  sees.  2,  23, 
25,  and  797.  Various  definitions  of  the  term  negligence  that 
would  apply  to  all  sets  of  circumstances  have  from  time  to 
time  been  attempted,  but  the  one  given  by  Willis,  J.,  in 
Vaughan  v.  TaflE  Vale  R.  W.  Co.,  5  H.  &  N.  679,  at  p.  688, 
that  "  negligence  is  the  absence  of  care  according  to  the  cir- 
cumstances,^' seems  to  me  to  be  an  accurate  definition  of 
that  term.  It  is  adopted  by  Mr.  Beven  in  his  work  on  Negli- 
gence, and  is,  I  believe,  generally  accepted  as  correct  by  the 
text-writers  in  the  United  States. 

That  the  situation  disclosed  by  the  evidence  in  this  case 
was  a  highly  dangerous  one  cannot  be  denied.  A  non-insu- 
lated wire  was  suspended  above  and  across  the  trolley  wire 
of  the  appellants.  That  it  was  liable  to  fall  across  the  trolley 
wire  and  thus  become  immediately  charged  with  the  high 
and  dangerous  current  carried  by  that  wire,  must  be  taken 
to  have  been  within  the  appellants'  knowledge.  In  the  cir- 
cumstances, it  seems  to  me  there  rested  upon  the  appellants 
an  obligation  to  use  all  reasonable  known  means  to  secure 
the  public  against  the  almost  inevitable  consequences  of  sucli 
an  accident,  and  that  their  failure  to  do  so  was  negligence 
within  the  above  definition.  The  evidence  shews  that  there 
arc  known  means  of  preventing  accidents  such  as  happened 
in  this  case.  One  of  the  witnesses,  an  electrical  engineer, 
deposed  that,  if  the  telephone  wire  had  been  properly  insu- 
lated, the  current  from  the  trolley  wire  would  not  have  been 
conveyed  to  it,  and  no  serious  results  would  have  followed 
from  its  breaking  and  falling  on  the  trolley  wire.  He  also 
stated  that  a  guard  wire  might  have  been  run  over  the  toj. 
of  the  trolley  wire,  that  is,  a  wire  «  foot  or  more  above  the 
trolley  wire  and  runnino:  parallel  with  it.  He  also  stated  that 
what  is  called  a  "cradle/'  consi?itincr  of  two  parallel  wires 
looped  across,  nii«rht  have  boon  placed  under  tbo  tolophono 
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wire  80  as  to  prevent  it  falling.  This  ** cradle"  is  in  use 
at  one  place  in  the  city  of  Ottawa,  but  there  is  nothing  to 
shew  whether  it  or  the  guard  wire  spoken  of  is  adopted  or 
used  in  any  other  city  in  Canada. 

The  device  of  employing  guard  wires  to  prevent  electric 
wires  from  sagging  on  other  such  wires  suspended  below 
them,  is  very  common  in  the  United  States,  especially  with 
electric  railway  companies.  See  Thompson  on  Negligence, 
sec.  805.  In  all  the  States,  so  far  as  I  have  been  able  to 
find,  with  the  solitary  exception  of  New  York,  the  courts 
have  held  it  to  be  negligence  for  an  electric  railway  company 
to  allow  a  bare  telephone  or  other  wire  to  be  suspended  over 
their  trolley  wire,  without  taking  precautions  to  prevent  it 
falling  upon  the  trolley  wire.  These  United  States  decisions 
are,  of  course,  not  binding  upon  this  Court,  but  where  we 
find  a  case  arising  on  the  common  law  that  has  not  as  yet 
been  dealt  with  by  our  own  courts,  they  are  entitled  to  very 
ccmsiderable  weight.  On  this  question  I  cannot  do  better 
than  quote  the  language  of  Chief  Justice  Cockbum  in  Scara- 
manga  v.  Stamp,  5  C.  P.  D.  295 :  "  The  case  before  us  pre- 
sents itself,  therefore,  so  far  as  our  courts  are  concerned, 
as  one  of  the  first  impression,  on  which  we  have  to  declare, 
or  perhaps  I  may  say  make,  the  law.  I  am  glad  to  think 
that  in  so  doing  we  have  the  advantage  of  the  assistance 
afforded  to  us  by  the  decisions  of  the  American  courts,  and 
the  opinions  of  American  jurists  whom  accident  has  caused 
to  anticipate  us  on  this  question.  And,  although  the  deci- 
sions of  the  American  courts  are,  of  course,  not  binding 
upon  us,  yet  the  sound  and  enlightened  views  of  American 
lawyers  in  the  administration  and  development  of  the  law, 
a  law  except  so  far  as  altered  by  statutory  enactment  derived 
from  a  common  source  with  our  own,  entitles  their  decisions 
to  the  utmost  respect  and  confidence  on  our  part."  Similar 
views  were  expressed  by  Chief  Justice,  Strong  in  Niagara 
Fruit  Co.  V.  Walker,  26  S.  C.  R.  639,  by  Chief  Justice  Ha- 
garty  in  Itter  v.  Howe,  23  A.  E.  275,  and  by  Lord  Herschell 
in  In  re  The  Gas  Float  ^'Whitton,"  66  L.  J.  P.  102.  In  McKay 
\,  Southern  Bell  Telephone  Co.,  19  Sou.  R.  695,  the  facts  were 
almost  identical  with  the  facts  in  the  case  before  us.  There 
a  telephone  wire  suspended  over  a  trolley  wire  fell  across  the 
trolley  wire,  and  two  of  the  plaintiff's  horses  were  killed  by 
coming  in  contact  with  the  loose  end.  Both  the  telephone 
company  and  the  street  railway  company  were  sued  as  being 
jointly  liable.     The  question  came  before  the  Supreme  Court 
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of  Alabama  on  demurrery  and  I  cannot  do  better  than  quote 
from  the  judgment  of  the  Court  overruling  the  demurrer: 
"It  is  not  material  to  this  controversy  that  the  company 
had  lawful  authority  to  construct  and  operate  its  road  with 
the  motive  power  employed.  .  .  .  Nor  is  it  material  that 
the  defendant  had  no  connection  with  the  telephone  com- 
pany, and  that  the  latter's  wire  broke  and  fell  without  the 
defendant's  fault,  and  that  it  did  nothing  to  cause  it  to 
break  and  fall  as  it  did.  Nor  does  the  fact  that  the  defen- 
dant erected  and  maintained  its  wire  in  the  manner  that 
other  trolley  wires  are  erected  and  maintained  by  many  pru- 
dent and  well  managed  electric  railway  companies  conduct- 
ing the  same  character  of  business  over  and  along  the  streets 
of  other  cities,  justify  it  in  knowingly  suffering  a  wire  to  be 
suspended  over  its  own  in  a  condition  likely  to  fall  across 
its  own  with  the  attendant  damages  mentioned,  without  pro- 
viding proper  safeguards.  .  .  .  The  injurious  act  com- 
plained of  consisted  in  the  concurrent  maintenance  of  two 
wires  so  related  to  each  other  and  so  erected  that  the  one 
was  likely  to  fall  across  the  other,  producing  the  dangers 
charged.  The  wrong  was  within  the  concurrent  common 
knowledge  and  intent  of  both  defendants.  Both  knew  that 
the  one  wire  was  likely  to  fall  across  the  other  and  cause 
such  damage  as  the  plaintiff  sustained,  and  it  was  the  com- 
mon duty  of  both  to  abate  the  dangerous  condition."  In 
Bevek  v.  Milwaukee,  61  N.  W.  R.  1101,' the  Supreme  Court 
of  Wisconsin  arrived  at  a  similar  conclusion.  It  was  in  that 
case  held  that  the  question  of  whether  it  is  negligence  for  a 
street  railway  company  to  operate  its  railway  without  main- 
taining guard  wires  over  its  trolley  wires  so  as  to  prevent 
a  fallen  telephone  wire  not  owned  by  the  railway  company 
from  resting  on  its  trolley  wire  and  becoming  charged  with 
electricity,  to  the  injur>'  of  the  plaintiff,  was  a  question  of 
fact  for  the  jury  to  decide.  Exactly  what  precautions  must 
be  taken  cannot,  in  the  present  state  of  the  art,  be  declared 
as  a  matter  of  law,  but  in  an  action  for  an  injury  from  an 
electric  shock  it  must  be  left  to  the  jury  to  determine  whe- 
ther, under  all  the  circumstances,  the  defendant  was  negli- 
gent: Keasbey  on  Electric  Wires,  p.  219.  It  is  a  question 
of  fact  for  the  jury  whether  the  lack  of  guard  wires  is  negli- 
gence: Croswell  on  Electricity,  p.  222;  Thompson  on  Elec- 
tricity, p.  78.  It  may  be  stated  generally  that  the  escape 
of  electricity  from  wires  suspended  over  streets  through  any 
other  wires  that  mav  come  in  contact  with  them  must  be 
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prevented  so  far  as  it  can  be  done  by  the  exercise  of  reason- 
able care  and  diligence.  The  care  must  be  commensurate 
with  the  great  danger  that  exists:  Nellis  on  Surface  Rail- 
roads, p.  291;  Clark's  Accident  Law,  pp.  119,  120.  The 
same  principle  is  laid  down  by  the  Supreme  Court  of  Canada 
in  Koyal  Electric  Co.  v.  Heve,  32  S.  C.  R.  462.  Plaintiff's 
husband  had  been  killed  by  a  shock  received  from  an  electric 
lamp  on  his  premises.  The  defendants'  secondary  wire 
which  supplied  the  current  was  in  close  proximity  to  the 
guy  wire  of  another  company.  This  guy  wire  was  ordinarily 
dead,  but  in  wet  weather  was  liable  to  become  charged  with 
a  dangerous  current.  The  accident  was  caused  by  this  guy 
wire  coming  in  momentary  contact  with  the  defendants' 
secondary  wire  during  a  storm  of  wind  and  rain.  The  trial 
Court  found  the  defendants  guilty  of  negligence,  and  the 
Supreme  Court  dismissed  their  appeal.  In  giving  judgment 
the  Chief  Justice  said:  "They  cannot  have  taken  the  high 
degree  of  care  that  the  law  demands  from  a  company  trading 
in  so  dangerous  an  element  as  electricity.  If,  as  they  would 
surmise,  the  deadly  current  resulted  from  the  momentary 
contact  of  their  secondary  wires  with  a  guy  wire  of  the  La- 
chine  Company,  they  are  responsible.  The  fact  that  the 
Lachine  Company  may  have  been  joint  tort-feasors  would 
not  relieve  the  appellants  from  their  liability  towards  the 
respondent.  That  dead  wire  had  been  there  for  two  years 
io  their  knowledge,  and  their  allowing  it  to  remain  in  a 
dangerous  proximity  to  their  own  lines  was  an  act  of  gross, 
1  would  say  criminal,  carelessness  on  their  parti"  It  is  true 
the  Court  found  that  the  insulation  of  the  defendants'  sec- 
ondary wire  was  defective,  but  should  the  result  be  any 
different  if  for  the  proper  working  of  the  defendants'  system 
it  was  necessary  that  the  secondary  wires  should  not  be  in- 
sulated at  all?  Would  it  be  "gross"  or  "criminal  careless- 
ness "  to  allow  a  defectively  insulated  secondary  wire  to  re- 
main in  dangerous  proximity  to  this  guy  wire,  and  not  negli- 
gence at  all  if  the  secondary  wire  were  necessarily  a  bare 
wire?  I  confess  I  cannot  conceive  of  it  being  so  held.  T 
think  therefore  the  principle  of  that  decision  fully  applicable 
to  this  case. 

There  is  no  English  case  that  I  have  been  able  to  find 
dircH'tly  in  point.  The  reason  is  probably  to  be  found  in  the 
fact  that  there  electric  railways  are  under  the  control  of  the 
l^oard  of  Trade,  whose  regulations  ])rovide  for  the  mainten- 
ance of  ef!ieie]it  jrnard  wires  where  telephone  or  telegraph 
wires  cross  above  the  (^loctrio  conductors  of  the  tramways. 
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See  Brice  on  Tramways,  pp.  128,  294.  And  it  might  be  rea- 
sonably argued  that  the  omission  of  a  precaution  that  the 
Board  of  Trade  thought  reasonably  necessary  for  the  safety 
of  the  public  was  evidence  of  negligence. 

The  most  recent  English  cases  dealing  with  the  question 
are  Midwood  &  Co.  v.  Manchester,  [1905]  2  K.  B.  608,  and 
Atherton  v.  London  and  Xorth-Westem  B.  W.  Co.,  21  Times 
L.  R.  671,  and,  although  not  precisely  in  point,  the  principle 
of  those  decisions  is,  I  think,  applicable.  In  the  former 
case  an  explosion  was  caused  in  the  plaintiffs'  warehouse  by 
the  fusion  of  the  defendants'  electric  light  wires  by  which 
gas  was  generated  that  afterwards  exploded.  Collins,  M.R., 
in  delivering  judgment  said :  '*  It  seems  to  me  that,  the 
obligation  resting  upon  the  defendants  to  use  all  reasonable 
known  means  to  secure  the  public  against  such  damage  as 
was  occasioned  in  this  case,  there  was  evidence  fit  for  the 
consideration  of  the  jury  of  a  failure  on  their  part  to  use 
reasonable  care  in  ascertaining  where  the  source  of  the  mis- 
chief was  and  remedying  it.''  In  the  latter  case  a  spark 
from  the  defendants'  engine  struck  a  passenger  in  the  eye 
as  he  was  passing  from  the  train  through  a  passage  marked 
"  way  out "  which  ran  along  close  to  the  engine.  The  ac- 
tion was  tried  before  a  jury,  who  found  that  the  defendants 
were  negligent  in  not  providing  a  screen  to  this  path,  as 
(hey  knew  the  danger  from  the  sparks  to  passengers  using  it. 
The  Court  of  Appeal  held  that  there  was  an  obligation  upon 
the  defendants  to  take  reasonable  means  to  safeguard  pas- 
sengers using  this  path  from  sparks,  and  their  failure  to  do 
so  was  evidence  of  negligence  fit  for  the  consideration  of  the 
jury. 

The  authorities  I  have  cited  seem  to  me  to  establish  the 
proposition  that  the  failure  of  the  appellants  to  adopt  the 
known,  reasonable,  and  efficient  precautions  within  their 
reach  to  protect  the  public  against  the  imminent  danger 
arising  from  the  situation  of  those  wires,  was  evidence  of 
regligence  fit  for  the  consideration  of  the  jury.  The  con- 
trary doctrine  finds  support  only  in  the  case  of  Albany  v. 
Watervleit,  7G  Hun  136.  That  was  a  decision  of  two  Judges, 
rendered  in  1894,  when  the  dangers  attending  generation  of 
electricity  in  large  quantities  and  the  means  of  preventing 
accidents  therefrom  were  not  so  well  known  as  at  the  pre- 
sent day.  The  principle  of  that  case  has  not,  I  believe,  been 
accepted  by  any  recent  text-writer  on  the  su])jeet.     In  Brice 
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on  Tramways,  the  only  English  text  book  to  which  I  have 
had  aceess,  that  ease  is  not  mentioned,  whilst  the  other 
United  States  decisions  above  referred  to  are  mentioned 
with  approval,  and  in  10  Am.  &  Eng.  Encyc.  of  Law,  p.  889, 
it  is  passed  over  with  this  reference :  "  In  one  State  it  has 
been  held  that  the  railway  company  is  imder  no  obligation 
to  furnish  any  method  to  prevent  the  wires  coming  in  con- 
tact/' 

Since  the  argument  we  have  been  referred  to  Labom- 
barde  v.  Chatham  Gas  Co.,  10  0.  L.  R.  446,  6  0.  W.  R.  534. 
That  case,  however,  is  quite  distinguishable.  It  was  there 
found  as  a  fact  that  the  workmen  of  the  gas  company  cut  a 
guy  wire  of  that  company,  and  either  heedlessly  or  uninten- 
tionally threw  it  across  the  power  wire  of  the  town  or  left 
it  loose,  and  some  passer-by  placed  it  in  that  position.  There 
was  no  evidence  that  the  town  corporation  knew  of  the  posi- 
tion of  the  wire,  and  the  accident  occurred  very  shortly  after 
it  was  cut.  The  learned  Judge  held  that  the  original  negli- 
gence of  the  company  was  the  effective  cause  of  the  accident, 
and  that  the  town  corporation  were  in  no  wise  responsible. 
These  facts,  however,  are  very  different  from  the  facts  in 
this  case. 

With  the  greatest  respect  for  the  learned  Chief  Justice, 
J  cannot  agree  with  the  conclusion  he  has  arrived  at.  In 
my  opinion,  the  appeal  should  be  dismissed  with  costs.  As 
the  Judges  in  appeal  differed  the  appeal  was  dismissed,  with- 
out costs. 


NOETH-WEST  TEEBITOEIES. 

(If ORTHERlf  AI.BEBTA.) 

Scott,  J.  April  4th.  1906. 

CHAMBERS. 

XELSON  V.  BREWSTER. 

Mechanics'  Liens  —  Statement  of  Claim  —  Amendment — 
Time — Judgment. 

Application  by  defendant  Brewster  to  set  aside  an  order 
foi  judgment  for  plaintiff  made  by  Sifton,  C.J.,  on  2nd 
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November,  1906,  and  all  subsequent  proceedings,  on  the 
ground  that  the  mechanic's  lien  claimed  by  plaintiflE  had 
lapsed,  as  plaintiff  had  not,  within  the  proper  time,  insti- 
tuted proceedings  under  the  Mechanics'  Lien  Ordinance  to 
realize  the  lien. 

W.  Gariepy,  Edmonton,  for  defendant  Brewster. 

E.  T.  Bishop,  Edmonton,  for  plaintiff. 

Scott,  J.: — The  action  was  commenced  on  2nd  Febru- 
ary, 1906.  It  appears  by  the  amended  statement  of  claim 
that  plaintiff  registered  his  lien  on  3rd  December,  1904,  and 
that  it  was  therein  stated  that  the  work  in  respect  of  which 
the  lien  was  claimed  was  done  on  or  before  6th  November, 
1904.  The  original  statement  of  claim  contained  merely  a 
claim  for  a  judgment  against  defendant  personally  for  an 
amount  which  corresponds  with  the  amount  in  the  registered 
lien.  Although  the  items  of  the  particulars  of  claim  are 
identical  with  those  set  out  in  the  registered  lien,  the  state- 
ment of  claim  contains  no  reference  to  the  lien,  and  there- 
fore the  action  as  then  constituted  could  not  be  construed  as 
one  to  realize  the  lien. 

After  the  expiration  of  90  days  from  the  completion  of 
the  work,  viz.,  on  20th  February,  1906,  plaintiff  amended  his 
statement  of  claim,  without  leave,  by  claiming  to  realize  the 
lien  and  by  adding  the  necessary  allegations  to  support  such 
a  claim,  and  upon  the  statement  of  claim  as  so  amended  the 
Chief  Justice  made  the  order  for  judgment  referred  to,  which 
order  appears  to  be  in  the  usual  form  applicable  to  such 
actions. 

Defendant  Brewster  contends  that  the  amendment  should 
not  be  allowed,  as  it  introduces  a  new  cause  of  action,  and 
introduces  it  after  the  time  for  bringing  such  an  action  had 
expired. 

The  authorities  cited  upon  the  argument,  both  in  support 
of  and  against  this  contention,  do  not  appear  to  me  to  bear 
strongly  upon  it. 

The  Ontario  cases  have  no  bearing  upon  it,  as  they  are 
decisions  upon  an  amendment  to  the  Ontario  Mechanics' 
Lien  Act,  which  has  not  been  enacted  here.  The  only  Can- 
adian case  I  can  find  bearing  upon  the  question  is  Davidson 
V.  Campbell,  6  Man.  L.  R.  250,  in  which  it  was  held  that  a 
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plaintiff  could  not  in  such  an  action  introduce  by  amendment 
an  entirely  new  cause  of  action  after  the  expiration  of  the 
period  for  conunencing  his  suit,  and  rely  upon  the  original 
bill  «nd  certificate  of  lis  pendens,  but  that  formal  amend- 
ments in  support  of  the  case  originally  sought  to  be  made 
should  be  permitted. 

There  are,  however,  a  number  of  American  cases  which 
are  directly  in  point. 

In  Phillips  on  Mechanics'  Liens,  ed.  of  1874,  the  follow- 
ing is  stated  at  p.  576:  "The  amendment  of  a  complaint 
for  work  and  labour  and  materials  furnished,  demanding 
a  money  judgment,  by  adding  thereto  the  requisite  averments 
and  asking  judgment  of  lien  under  a  mechanics'  lien  law 
has  been  held  not  to  be  an  amendment  which  changes  the 
cause  of  action,  and  is  therefore  allowable  under  a  statute 
which  allows  amendments  in  the  same  cause  of  action.  The 
amendment  only  changes  the  remedy,  and  not  "  the  cause  of 
action,"  or,  in  other  words,  the  labour  performed  and  ma- 
terials furnished  were  the  same  whether  the  plaintiff  pro- 
ceeded under  the  original  or  aniendi'd  complaint."  Lackner 
V.  Turnbull,  7  Wis.  105,  is  referred  to  by  the  author  as  sup- 
porting this  view.  The  same  view  is  expressed  in  the  En- 
cyclopaedia of  Pleading  and  Practice,  vol.  13,  p.  1010,  and 
that  case  and  others  are  cited  as  supporting  it. 

I  -cannot  find  that  those  decisions  have  ever  been  dis- 
sented from  or  questioned. 

I  find  that  in  the  Ontario  and  Manitoba  cases  respecting 
mechanics'  liens  the  decisions  of  the  Courts  in  the  United 
States  are  frequently  referred  to  and  usually  followed.  In 
the  absence  of  any  authority  in  our  own  Courts  upon  the 
question  arising  upon  this  application,  I  see  no  reason  why  I 
should  not  adopt  the  principle  laid  do\ni  in  the  authorities 
1  have  referred  to. 

Application  dismissed  with  costs. 


WELWYN  FARMERS'  ELEVATOR  CO.  v,  BYRNE.       3(;5 
NOETH-WEST  TESSITOEIES. 

(EASTERN  ASSINIBOXA.) 

Wetmore,  J.  April  7th,  1906. 

CHAMBERS. 

WELWYN  FARMERS'  ELEVATOR  CO.  v.  BYRNE. 

Costs  —  Taxation — Counterclaim — Witness  Fees  —  Counsel 
Fees — Subpoenas — Other  Items. 

Motion  by  plaintiffs  and  cross-motion  by  defendant  for 
a  review  of  the  taxation  of  plaintiffs'  costs. 

E.  A.  C.  McLorg,  Moosomin,  for  plaintiffs. 

J.  T.  Brown,  Moosomin,  for  defendant. 

Wetmobe,  J.: — In  this  case  there  was  a  counterclaim. 
Judgment  was  given  for  defendant  with  costs  on  plaintiffs' 
claim,  and  for  plaintiffs  with  costs  on  defendant's  counter- 
claim. The  review  was  from  the  taxation  of  plaintiffs'  costs. 
Plaintiffs  review  on  the  ground  that  the  clerk  refused  to 
allow  for  the  travel  and  attendance  of  Frank  CoUyer,  the 
secretary-treasurer  of  the  plaintiff  company.  Collyer  was 
not  sworn  as  a  witness,  but  it  appeared  by  the  affidavit  of 
increase  that,  having  been  served  with  notice  to  produce  the 
books  and  papers  belonging  to  the  company,  he  attended  as 
a  witness  on  behalf  of  the  plaintiff  company  in  this  cause, 
upon  being  advised  by  his  solicitor,  and  that  he  did  not  at- 
tend solely  for  the  purpose  of  superintending  the  trial,  but 
for  the  purpose  of  producing  such  books  and  testifying  there- 
to as  might  be  required.  He  does  not  swear  that  he  at- 
'tended  for  the  purpose  of  testifying  in  respect  to  the  counter- 
claim. It  might  be  true  that  he  attended  for  the  purpose 
of  being  a  witness  for  the  plaintiffs,  but  only  in  so  far  as 
plaintiffs'  claim  was  concerned.  I  should  judge  that  he  did 
attend  for  the  purpose  of  testifying  as  to  plaintiffs'  claim, 
because  he  swore  he  attended  for  the  purpose  of  producing 
the  books  and  testifying  thereto.     There  was  no  question 
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arising  on  the  counterclaim  which  would  make  it  necessary 
to  refer  to  the  books  or  testify  with  respect  to  them,  because 
the  question  raised  there  was  that  plaintiffs  by  allowing  some 
other  wheat  to  get  mixed  with  defendant's  had  injured  the 
grain,  and  that  was  all.  I  think  the  clerk  was  correct  in 
refusing  to  allow  these  witness  fees. 

Defendant  reviews  because  the  clerk  allowed  plaintiffs 
fees  for  perusing  the  counterclaim,  for  drawing  reply,  settl- 
ing pleadings,  advising  on  evidence,  and  services  in  connec- 
tion therewith.  The  contention  is  that  there  was  only  one 
pleading,  the  counterclaim  and  the  statement  of  defence  were 
all  together,  forming  one  document,  and  only -one  fee  is  al- 
iowable  for  perusing  and  settling  pleadings.  I  think,  how- 
ever, the  clerk  is  correct.  The  counterclaim  is  always  treated 
as  a  separate  action,  and  I  think  that,  that  being  so,  these 
fees  ought  to  be  allowed  just  as  they  would  be  allowed  if 
defendant  had  brought  a  cross-action.  This  will  also  apply 
to  the  charge  for  instructions  for  brief. 

It  is  contended  that  the  fee  for  settling  pleadings  ($3)  is 
too  much.  That  was  the  amount  of  my  fiat  for  this  charge, 
and  it  is  the  usual  fee  allowed  where  there  is  a  contest,  and 
I  will  not  interfere  with  it. 

Then  it  is  urged  that  the  clerk  should  not  have  allowed 
for  subpoenas.  There  was  only  one  subpoena  issued,  and 
that  included  witnesses  for  the  claim  as  well  as  for  the 
counterclaim.  I  am  of  opinion  that  the  defendant  is  en- 
titled to  general  costs  of  the  action  (see  Arch.  Q.  B.  Prac, 
14th  ed.,  p.  310),  and  plaintiffs  are  only  entitled  to  such 
fees  and  costs  as  are  exclusively  applicable  to  the  counter- 
claim. I  think,  under  the  circumstances,  therefore,  that 
the  charges  for  subpoena  should  be  disallowed. 

The  clerk  has  also  allowed  for  a  copy  of  subpoena  to  one 
Pateman,  a  witness,  and  for  Pateman's  witness  fees  and 
mileage.  Pateman  was  called  by  plaintiffs  with  respect  to 
their  claim,  and  therefore  Pateman's  witness  fees  cannot  be 
stated  to  be  exclusively  applicable  to  the  counterclaim,  and 
must  be  disallowed. 

He  also  objects  to  clerk's  fees  50  cents  for  swearing  wit- 
nesses. All  the  witnesses  sworn  on  behalf  of  plaintiffs  were 
sworn  on  plaintiffs'  case,  and  therefore  they  are  not  entitleS 
to  the  charge.  The  clerk's  taxation  will  therefore  be  reduced 
by  $8.60. 


BALCOVSKl  V.  OLSOy.  3^7 

NOETH-WEST  TEBBITOEIES. 
(EASTERN   ASSIKIBOIA.) 

Wetmoke,  J.  April  7tii,  1906. 

CHAMBERS. 

BALCOVSKT  v.  OLSON. 

Security  for  Costs — Residence  of  Plaintiffs  out  of  Jurisdio 
tion — Affidavit  of  Information  and  Belief — Sufficiency. 

Application  by  defendants  for  security  for  costs.   • 
E.  L.  Elwood,  Moosomin^  for  defendants. 
E.  A.  C.  McLorg,  Moosomin,  for  plaintiffs. 

Wetmore,  J.: — Both  the  defendants  made  aflSdavits 
upon  which  the  summons  wae  issued,  and  the  coptents  are 
exactly  similar;  they  each  swear:  "I  am  informed  and  verily 
believe  that  plaintiffs  herein  reside  at  Winnipeg,  in  the  pro- 
vince of  Manitoba,  and  out  of  the  jurisdiction  of  this  hon- 
ourable Court,  as  appears  by  the  writ  of  summons  issued  in 
this  action.^'  It  was  contended  that  this  affidavit  was  in- 
Fufficient,  because  it  did  not  state  positively  that  the  plain- 
tiffs reside  out  of  the  jurisdiction,  and  also  that  the  writ  of 
summons  should  be  produced  for  the  purpose  of  shewing 
that  it  was  therein  stated  that  the  plaintiffs  reside  out  of 
the  jurisdiction. 

For  the  first  contention  Joynes  v.  Collinson,  13  M.  &  W. 
558,  was  relied  on.  In  that  case  the  defendant  did  not  in 
his  affidavit  shew  the  source  from  which  his  information 
was  derived  upon  which  his  belief  was  founded.  Sandys  v. 
Hobler,  6  DowL  P.  C.  274,  was  cited,  and  it  was  ntatM  that 
that  case  expressly  decided  that  in  order  to  obtain  H^rurity 
for  costs  it  must  be  positively  Ptat/^  that  the  plaintiff  was 
resident  out  of  the  jiirisdidion,  and  that  b^'hV^f  to  that  otf(»ct 
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was  insufficient.  I  have  not  been  able  to  lay  my  hands  on 
this  case,  as  it  is  not  in  the  library  here.  I  rather  infer 
from  the  judgment  of  Parke,  B.,  in  Jojmes  v.  CoUinson  that 
he  was  under  the  impression  that  there  should  be  a  positive 
affidavit.  But  in  Downey  v.  Harman,  6  M.  &  W.,  Alderson, 
B.,  at  p.  132,  seems  to  question  that.  He  is  there  reported 
as  saying :  '*  How  can  a  man  swear  that  positively,  when  he 
is  himself  here?"  Security  was  in  that  case  refused,  but 
not  on  the  ground  that  the  affidavit  as  to  residence  was  not 
positive — it  was  refused  on  another  ground.  In  Card  well  v. 
Baynes,  2  W.  R.  525,  the  security  was  allowed  upon  the  affi- 
davit of  the  defendant  stating  his  infonnation  and  belief 
and  giving  the  grounds  of  such  belief,  and  such  grounds  were 
as  follows :  "  That  in  a  notice  bearing  date  the  2nd  May  in- 
stant, purporting  to  be  signed  by  the  above  named  plaintiff 
and  addressed  to  the  above  named  defendant  ...  the 
above  named  plaintiff  described  himself  as  of  Xewry,  in  the 
Kingdom  of  Ireland,  com  merchant,  without  describing  him- 
self as  residing  elsewhere.''  And  the  Court  held  that  that 
was  sufficient  to  call  for  an  answer  from  the  plaintiff.  The 
form  of  summons  (A)  required  by  the  Judicature  Ordinance 
provides  that  the  residence  of  the  plaintiff  shall  be  set  forth, 
and  Rule  9  provides  that  it  shall  be  indorsed  with  the  address 
of  the  plaintiff.  Following  what  was  laid  down  in  Cardwell 
V.  Baynes,  I  hold  that  the  affidavit  in  question  contains  suffi- 
cient to  call  for  an  answer  from  plaintiff — it  seems  to  me  it 
18  not  necessary  to  produce  the  writ  of  summons  or  a  copy  of 
it.  All  that  is  necessary  for  them  to  state  under  Rule  295  is 
the  ground  upon  which  their  belief  is  founded,  and  the  de- 
fendants have  stated  that  their  grounds  for  belief  are  founded 
upon  what  appears  upon  the  writ,  and  that  must  mean  what 
appears  upon  the  writ  as  to  residence.  In  Cardwell  v.  Baynes 
the  letter  upon  which  the  belief  of  the  deponent  was  founded 
was  not  produced  nor  was  a  copy  of  it. 

The  plaintiffs,  however,  have  asked  for  the  cross-examina- 
tion of  the  defendants,  and  such  cross-examination  will  be 
ordered. 


OREESALL  v.  DLXLOl\  3G9 


NOETH-WEST  TEBEIT0SIE8. 

(EA8TEBN  ASSIKIBOIA.) 

Wetmohe,  J.  April  7th,  1906. 

TRIAL. 

GREEXALL  v.  DUXLOP. 

Sale  of  Goods  —  Action  for  Balance  of  Price  —  Contract — 
Money  Had  and  Received — Interest — Costs, 

Action  for  balance  of  price  of  goods  sold  and  for  money 
had  and  received 

J.  F.  MiacLean,  Yorkton,  for  plaintiff. 

W.  B.  Parsons,  Yorkton,  and  J.  A.  Patrick,  Yorkton,  for 
defendant. 

Wetmoke,  J. : — All  the  transactions  on  which  the  questions 
in  this  case  turn  were  had,  on  the  part  of  plaintiff,  with  'J  oyc; 
plaintiff's  agent,  except  that  plaintiff  herself,  as  well  as  Toye, 
signed  the  memorandum  of  the  sale  of  the  oattle  by  her,  dated 
26th  Januarj',  1903,  hereinafter  referred  to.  The  facts  as  I 
find  them  are  as  follows.  On  26th  January,  1903,  plaintiff  by 
memorandum  in  writing  of  that  date  sold  to  one  Toohill  42 
head  of  pure-bred  cattle  for  the  price  of  $2,150,  and  a  quan- 
tity of  hay  for  $50,  and  they  agreed  that  delivery  of  the 
cattle  was  to  be  made  about  10th  February,  1903,  and  it  was 
agreed  that  regular  pedigrees  would  be  delivered  of  all  these 
cattle.  Afi  a  matter  of  fact  defendant  was  interested  with 
Toohill  in  this  purchase  as  a  partner,  although  neither  plain- 
tiff nor  her  agent,  Toye,  were  aware  of  that  fact  at  the  time  of 
the  sale,  and  they  did  not  become  aware  of  it  until  after 
the  sale  to  Hamilton  hereinafter  mentioned,  when  Toye  was 
informed  of  that  fact.  On  13th  February  defendant  wrote 
Toye  a?  follows:  "Kindly  make  arrangements  with  Mr. 
Mcleod  as  to  delivery  of  cattle.  Mr.  Hamilton  is  coming  up 
to  take  over  the  cattle;  Toohill  sold  out  the  bunch  to  him. 
Everything  will  be  made  satisfactory  to  you ;  try  and  deliver 
Saturday  if  possible."  This  letter  was  delivered  to  Toye  by 
^[cLeod  therein  mentioned,  and  he  delivered  39  head  to 
McLood,  who  brought  thorn  into  Yorkton  and  delivered  38 
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head  to  Dunlop;  one  animal  escaped^  but  was  delivered  to 
Dnnlop  afterwards.  Toohill  previous  to  the  writing  of  this 
letter  had  interviewed  Hamilton,  who  resided  at  Neepawa, 
and  he  came  up  to  look  at  the  cattle,  and  Dunlop  made  a 
bargain  with  Hamilton  to  sell  these  cattle  to  him  at  $51.20 
a  head,  and  $50  additional,  representing  the  price  of  the  hay 
60  purchased  from  plaintiff.  These  cattle  were  delivered  by 
Dunlop  to  Hamilton.  Toye  requesting  to  be  paid  the  amount 
that  was  payable  to  plaintiff  under  the  Toohill  contract,  it 
was  figured  out  in  Toye's  presence.  I  have  stated  that  only 
39  head  of  these  cattle  were  delivered  to  McLeod;  the  other 
3  were  never  delivered,  and  it  is  not  necessary  to  discuss 
why  this  delivery  was  not  made,  because  it  was  agreed  to 
accept  the  39  head  at  $51.20  a  head,  which  was  an  approxi- 
mation of  what  42  would  average  at  $2,150.  The  figuring 
above  referred  to  was  made  by  Dunlop,  and  was  as  follows. 
He  allowed  39  head  of  cattle  at  $51.20,  making  $1,996.80; 
to  that  he  added  $50  for  the  hay,  making  $2,046.80;  from 
that  he  deducted  $4,  which  Toye  had  previously  borrowed 
from  him  for  the  purpose  of  buying  groceries,  which  left  a 
balance  of  $2,042.80.  The  pedigrees,  for  a  portion  of  these 
animals  at  any  rate,  were  not  forthcoming,  and,  in  order  to  get 
j^ecurity  that  they  should  be  produced,  $500  was  deducted 
from  this  balance  of  $2,042.80,  and  a  cheque  was  given  to 
Toye  for  $1,542.80,  and  the  balance  of  $500  was  handed  over 
to  Dunlop,  the  defendant,  who  gave  Toye  the  following 
memorandum :  "  Yorkton,  Feb.  18,  1903.  I  have  this  day 
received  from  George  Hamilton,  of  Neepawa,  the  sum  of 
$500,  to  be  paid  over  to  Mrs.  Greenall  when  ordered  so  to  do 
by  the  said  George  Hamilton  when  pedigrees  for  cattle  for 
which  amount  is  paid  is  found  to  be  correct.  W.  D.  Dunlop." 
This  document  has,  in  my  opinion,  created  the  whole 
trouble  in  this  case.  Toye  was  present  while  all  this  figur- 
ing was  being  done,  and  raised  no  objection  whatever,  and 
accepted  the  cheque  for  $1,542.80.  With  respect  to  the  $4 
lent  Toye  above  referred  to,  I  expressed  an  opinion  at  the 
(rial  that  plaintiff  was  not  chargeable  with  that  amount;  I 
had  at  that  time  lost  sight  of  the  fact,  which  I  discovered 
upon  reading  the  stenographer's  notes,  that  Toye  was  pre- 
sent and  assented  to  this  $4  being  charged  against  his  prin- 
cipal. I  will  therefore  assume  that  this  $4  was  for  the  bene- 
fit of  plaintiff  in  some  way ;  that  is  strengthened  by  the  fact 
that  plaintiff  is  a  daughter  of  Toye.  I  should  also  add  that, 
under  the  arrangement  between  Dunlop  and  Hamilton,  Dun- 
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lop  and  Toohill  were  to  get  from  Hamilton  $100  over  and 
above  what  Toohill  had  agreed  to  pay  plaintiflE,  and  that 
was  adjusted  in  this  way ;  I  stated  before  that  one  of  the  39 
animals  that  had  been  delivered  to  McLeod  escaped,  and  it 
was  agreed  between  Hamilton  and  Dunlop  that  Dunlop  should 
take  this  animal  and  allow  Hamilton  $60  for  it,  and  Hamil- 
ton paid  Dunlop  $40  in  cash,  so  making  up  the  $100.  The 
question  of  the  pedigrees  was  arranged  to  the  satisfaction  of 
Hamilton,  and  he  wrote  a  letter  to  Dunlop  authorizing  him 
to  pay  to  plaintiff  all  moneys  due  her.  I  have  stated  that 
the  memorandum  of  18th  February  signed  by  defendant  has 
created  all  the  trouble  in  this  case.  It  was  not  intended  that 
this  whole  $500  mentioned  therein  should  be  paid  to  Mrs. 
Oreenall;  she  was  only  to  get  what  balance  was  coming  to 
her  on  the  sale  to  Toohill.  The  $500  was  merely  held  back 
as  security  that  the  pedigrees  would  be  forthcoming,  but 
Toye,  I  am  confident,  taking  advantage  of  this  document, 
attempts  to  set  up  that  the  sale  to  Hamilton  was  made  by 
him,  and  that  the  whole  arrangement  between  Toohill  and 
him  was  terminated;  in  other  words,  that  Toohill  and  Dun- 
lop not  only  abandoned  that  contract  but  made  him  a  pre- 
sent of  $25,  which  Toohill  paid  him  at  the  time  of  the  mak- 
ing on  the  agreement  on  26th  January.  I  do  not  believe 
one  word  of  what  Toye  has  testified  to  in  this  respect.  In 
the  first  place,  the  request  from  Dunlop  to  deliver  the  cattle 
to  McLeod  shews  that  he  and  Toohill  were  still  looking  upon 
the  cattle  as  theirs.  McLeod  brought  them  in  as  the  agent 
of  Dunlop,  and  Toye  did  not  come  in  with  them  at  all,  he 
came  in  after  they  were  brought  in.  When  he  was  asked  as 
to  how  the  sum  which  he  was  paid  for  those  cattle  through 
Hamilton  was  made  up,  he  could  give  no  satisfactory  answer 
to  it.  Dunlop,  on  the  other  hand,  explains  exactly  how  it 
was  made  up,  and  he  explains  it  satisfactorily  too,  only,  in 
his  figuring,  he  gave  Hamilton  the  benefit  of  that  $4  which 
was  lent  Toye,  as  hereinbefore  stated.  That,  however,  can- 
not be  rectified  now;  plaintiff  is  not  responsible  for  that; 
that  ie  a  matter  between  Dunlop  and  Hamilton.  Toye 
swears  that  he  delivered  these  cattle  to  Hamilton;  I  am 
satisfied  he  never  delivered  them;  he  may  have  been  in  the 
corral  when  the  cattle  were  there  and  when  Hamilton  was 
there,  that  is  all.  Moreover,  I  wish  to  draw  attention  to  the 
fact  that  the  request  to  send  the  cattle  in,  which  was  delivered 
to  Toye  by  McLeod,  stated  that  Hamilton  was  coming  up  to 
take  the  cattle  over,  that  Toohill  had  sold  the  bunch  out  to 
him. 
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Another  question  is  one  of  interest.  Toye  testified  in 
effect  tliat  Dunlop  agreed  to  pay  interest  on  this  $500;  that 
is  not  contradicted,  but  it  was  set  up  that  Dunlop  w<a8  not 
liable  for  interest,  because  the  memorandum  of  18th  Febru- 
ary did  not  provide  for  the  payment  of  interest.  The  uncon- 
tradicted evidence,  however,  is  that  it  was  proposed  to  put 
this  $500  in  the  bank,  and  at  Dunlop's  request  it  was  handed 
over  to  him,  he  stating  that  if  it  were  put  in  the  bank  they 
would  get  very  little  interest  for  it,  and  if  they  let  him  have 
it  he  was  willing  to  pay  7  per  cent.,  the  interest  that  he  was 
paying  the  bank.  I  think  that  is  sufficient  consideration  to 
support  the  agreement  to  pay  interest  as  an  independent 
agreement. 

There  is  another  circumstance  in  the  case;  the  animal 
that  escaped  in  bringing  the  cattle  in  came  into  the  posses- 
sion of  Dunlop,  but  no  pedigree  was  ever  produced  for  it, 
and  Toye  agreed  to  allow  Dunlop  $20  by  reason  of  such 
pedigree  not  being  forthcoming,  and  this  was  accepted  by 
Dunlop. 

This  action  on  the  part  of  plaintiff  is  practically  an  action 
for  money  had  and  received,  and  the  right  to  recover  upon 
such  an  action  always  depended  upon  equitable  considera- 
tions. Toohill  and  Dunlop  have  settled  their  partnership 
with  respect  to  this  arrangement,  and  Toohill  has  been  satis- 
fied for  whatever  interest  he  had  in  it;  all  the  rights  with 
respect  to  it  are  now  vested  in  Dunlap,  anyway;  if  that  were 
not  so,  Dunlop  was  Toohill's  agent,  and  I  think  he  was  in 
conscience  bound  to  pay  up  this  $500  to  the  persons  who  were 
entitled  to  it.  The  memorandum  of  18th  February  is  vilely 
drawn,  there  is  no  doubt  about  that.  All  that  Mrs.  Greenall 
has  a  right  to  get  out  of  this  money,  however,  is  what  is 
coming  to  her  by  virtue  of  the  Toohill  agreement  after  de- 
ducting all  payments  that  have  been  made.  Defendant  has 
pleaded  tender  of  $32.75  before  action  brought;  that  plea 
was  not  established;  but  it  was  established' that  $32.75  was 
paid  into  Court  in  satisfaction  of  plaintiff's  claim ;  this  pay- 
ment into  Court  was  made  about  31st  March,  1905;  I  say 
that  because  that  was  the  date  of  the  statement  of  defence. 
I  make  up  the  state  of  accounts  as  follows: 

42  head  of  cattle  purchased  bv  Toohill $2,150.00 

Hay * 50.00 

Making   $2,200.00 
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3  head  of  cattle  not  delivered   153 .  57 

Leaving  a  balance  of  $2,046.43 

Deduct   amount  of  loan $  4 .  00 

Paid   by    Toohill    at   the   time   of   the 

agreement 25.00 

Allowed  for  want  of  pedigree  of  cow. . .       20.00 

49.00 

Which  leaves  a  balance  of $1,997.43 

Paid  by  Hamilton's  cheque 1,542 .  80 

Leaving  a  balance  of 454 .  63 

due  plaintiflE. 

The  memorandum  signed  by  Dunlop  with  respect  to  the 
$500  was  dated  18th  February,  1903,  and  interest  would  com- 
mence to  run  from  that  date  on  $454.63. 

Interest  on $  454 .  63 

At  7  per  cent.,  from  the  18th  February,  1903,  to 

the  8th  December,  1903,  is 25.53 

Making $480.16 

There  was  then  paid  by  cheque  and  note  for  horse        300 .  00 

Leaving  a  balance  of  180 .  16 

The  interest  on  $180.16  from  8th  December,  1903, 

to  22nd  December,  1903,  is 49 

Making $  180. 65 

On  22nd  December  there  was  paid 150.00 

Leaving  a  balance  of 30 .  65 

The  interest  on  $30.65  from  2nd  December,  1903, 
to  3l8t  March,  1905,  when  the  money  was 
paid   into   Court,   is 2 .  75 

Leaving  a  balance  due  of $  33.40 

Defendant,  therefore,  was  65  cents  short  in  his  payment 
into  Court,  and  plaintiff  was  not  bound  to  accept  it.  and  she  is 
entitled  to  interest  on  $30.65  from  31st  :Mareh  to  this  7th 
April,  the  date  of  this  judfi^ment,  which  amounts  to  $2.30, 
making  in  all  $35.70  that  plaintiff  is  entitled  to  recover. 
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There  will,  therefore,  be  judgment  for  plaintiff  for  $2.96, 
being  the  amount  she  is  entitled  to  recover  over  and  above 
the  $32.75  paid  into  Court.  I  wilb  leave  the  question  of 
costs  to  the  operation  of  Bule  616  of  the  Judicature  Ordin- 
ance, and  the  clerk  will  proceed  to  tax  the  costs  to  the  re- 
spective parties  in  accordance  with  that  Rule.  If  defendant's 
costs  when  taxed  exceed  the  amount  of  the  judgment  hereby 
awarded  to  plaintiff,  together  with  her  costs  taxed,  so  much 
of  the  $32.75  paid  into  Court  as  will  be  suflBcient  to  pay 
the  amount  of  such  excess  shall  be  paid  out  to  defendant, 
and  the  balance  paid  out  to  plaintiff;  if  the  excess  is  more 
than  $32.75,  defendant  to  have  judgment  therefor. 

If  plaintiff's  judgment  and  taxed  costs  exceed  the  amoimt 
of  the  costs  taxed  to  defendant,  the  whole  of  the  $32.75  paid 
into  Court  will  be  paid  out  to  plaintiff,  and  she  shall  have 
judgment  for  the  amount  by  which  her  judgment  and  taxed 
costs  exceed  the  costs  taxed  to  defendant. 


NOETH-WEST  TEBBIT0BIE8. 

(EASTERN   A88INIBOIA.) 

Wetmore,  J.  April  7th,  1906. 

TRIAL. 

GRIFFIN  V.  RULLER. 

Sale  of  Ooods — Action  for  Balance  of  Price — Warranty — 
Breach — False  Representations  —  Horse's  Pedigree  and 
A  ge — Coun  terclaim — Damages — Costs. 

Action  to  recover  the  amount  of  a  lien  note  for  $600 
given  by  defendants  to  plaintiff  for  the  price  of  a  stallion 
sold  to  them  by  plaintiff. 

E.  A.  C.  .McLorg,  Moosomin,  for  plaintiff. 

J.  T.  Brown,  Moosomin,  for  defendants. 

Wetmore.  J.: — I  found  myself  somewhat  embarrassed 
by  the  statement  of  defence  and  counterclaim.  The  makin|]f 
of  the  note  is  not  disputed.  The  defence,  aa  originally 
pleaded,  set  up  that  at  the  time  of  the  sale  of  the  horse  and 
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as  conditions  precedent  thereto  the  plaintiff  represented  to 
the  defendants  that  the  horse  was  only  12  years  of  age,  and 
was  a  thoroughbred  registered  Clydesdale  stallion,  Canadian 
bom,  and  registered  in  the  stud-book  at  Toronto,  Ontario; 
whereas,  as  a  matter  of  fact,  the  horse  was  about  the  age  of 
18  years  when  purchased,  and  was  not  then  and  never  had 
been  registered  in  the  stud-book  at  Toronto,  Ontario,  or  any- 
where else,  and  was  not  a  thoroughbred  stallion;  -and  de- 
fendants counterclaimed  on  the  same  grounds.  It  is  quite 
clear  that  the  representations  were  not  of  the  nature  of  a 
condition  precedent  to  the  sale;  the  sale  was  a  complete  and 
unconditional  sale  at  the  time  the  note  in  question  was  given 
and  the  horse  delivered  at  Reston,  as  hereinafter  mentioned. 
At  the  trial,  however,  this  defence  was  amended  by  striking 
out  the  words  **  and  as  conditions  precedent  thereto."  Still, 
the  statement  of  defence  does  not  set  up  a  warranty,  because 
there  may  be  a  representation  which  does  not  amount  to  a 
warranty.  However,  both  counsel  for  plaintiff  and  defend- 
ants at  the  trial  treated  this  action  -as  if  a  warranty  had  been 
alleged  and  a  breach  of  it  was  alleged  to  have  been  com- 
mitted, and,  as  they  have  eeen  fit  to  treat  the  action  in  this 
way,  I  feel  justified  in  doing  so  myself.  When  I  came  to 
consider  the  question  whether  as  a  matter  of  fact  there  had 
been  a  warranty  or  not,  I  must  say  I  felt  myself  somewhat 
embarrassed  by  the  fact  that  the  statement  of  defence  did 
not  allege  that  there  was  a  warranty  but  merely  a  misrepre- 
sentation. However,  I  have  reached  a  conclusion  so  far  as 
this  question  is  concerned.  I  have  no  doubt  that  in  this 
case  there  was  a  misrepresentation  and  a  fraudulent  misre- 
presentation, and  it  would  have  been  a  very  simple  matter 
for  me  to  have  disposed  of  the  case  on  th-at  ground,  provid- 
ing the  statement  of  defence  or  counterclaim  had  alleged  a 
fraudulent  misrepresentation,  but  it  does  not  do  so.  I  think 
that  the  whole  matter  in  controversy  between  these  parties 
was  thoroughly  threshed  out  at  the  trial,  and  I  almost  felt 
disposed  to  amend  the  statement  of  defen^'e  and  counterclaim 
by  alleging  that  the  misrepresentation  was  fraudulent;  how- 
ever, I  came  to  the  conclusion  that  I  should  not  be  justified 
in  making  such  an  amendment,  as  I  had  not  been  requested 
to  do  so. 

The  question  I  have  to  decide,  therefore,  narrows  down  to 
whether  there  was  a  warranty  and  whether  there  was  a  breach 
of  it.  There  is  one  matter  that  appears  to  be  quite  plain 
under  the  evidence,  and  that  is,  that  defendants  were  de- 
liberately  swindled   in   this   transaction.     Plaintiff  brought 
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into  this  country  an  old,  worn  out  horse  which  was  offered 
lor  sale  in  Ontario  about  two  years  before  for  $75,  and  he 
had  the  audacity  to  bring  it  up  into  this  country  and  actually 
ask  as  much  as  $1,200  for  it,  and  after  that  sell  it  to  these 
unfortunate  defendants  for  $600.  The  evidence  as  to  war- 
ranty is  contradictory  and  both  parties  contradict  themselves 
to  some  extent,  for  instance,  plaintiff  on  his  examination  for 
discovery  swore  that  the  bargain  for  the  horse  was  made  at 
Virden,  and  Nelson  agreed  with  him  on  his  examination  for 
discovery;  it  turned  out,  however,  at  the  trial  that  both  these 
parties  concurred  that  the  bargain  was  made  at  Buller's 
place,  a  short  distance  from  Antler,  and  the  transaction  was 
completed  at  Reston,  in  Manitoba.  1  have  no  doubt  under 
the  evidence  that  plaintiff  at  Virden,  and  while  the  parties 
were  negotiating  there  too,  represented  the  horse  to  be  only 
12  years  of  age,  and  that  he  was  a  thoroughbred  Clydesdale 
horse  registered  at  Toronto,  but  I  have  doubt  whether  that 
representation  so  formed  part  of  the  bargain  as  to  amount 
to  a  warranty,  that  is,  whether  it  amounted  to  anything  more 
than  a  representation.  I  am  inclined  to  think,  however,  that 
it  did  amount  to  a  warranty ;  it  is  true  no  bargain  was  made 
between  these  parties  at  Virden,  but  there  were  negotiations 
that  went  on  between  them  which  led  up  to  the  bargain, 
that  is,  plaintiff  offered  to  sell  defendants  this  horse  there, 
and,  they  not  being  then  disposed  to  purchase  it,  he  endea- 
voured to  influence  them  to  aid  him  in  forming  a  syndicate 
in  the  part  of  the  country  where  they  lived  to  purchase  the 
horse,  and  it  was  in  the  course  of  such  negotiations  that  the 
representation  that  I  have  referred  to  was  made.  However,  I 
do  not  consider  it  necessary  to  decide  whether  this  repre- 
sentation at  Virden  amounted  to  a  warranty  or  not,  because 
I  find  under  the  evidence  that  at  the  time  of  the  bargain  at 
Ruller's,  and  also  at  Reston  before  the  note  in  question  was 
signed  and  the  horse  delivered,  the  same  representations  were 
made,  and  they  were  undoubtedly  part  of  the  bargain,  that 
is,  tlie  representations  were  made  for  the  purpose  of  induc- 
ing defendants  to  make  the  bargain  and  complete  it,  and  de- 
fendants, relying  upon  the  representations,  did  make  the 
bargain  and  complete  the  sale.  It  is  contended  that  the  re- 
presentations made  at  Reston  did  not  form  part  of  the  bar- 
gain, because  the  bargain  was  made  at  RuUer's  place.  T 
(»annot  accede  to  that  proi)osition ;  I  think  that  what  took 
place  at  Reston  just  as  much  formed  part  of  the  bargain  as 
what  took  place  at  Ruller's;  the  sale  was  not  completed  at 
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Ruller's;  there  was  no  binding  agreement  made  there  be- 
canjse  there  was  nothing  in  writing;  the  defendants  could 
have  backed  out  df  it  before  they  signed  the  notes  and  took 
delivery  of  the  horse;  and,  while  matters  were  in  that  state, 
they  procured  plaintiff  by  direct  questions  put  to  him  to 
make  the  representations  which  he  did  make.  I  find  that  at 
both  these  places,  namely,  at  Rtdler's  and  at  Beaton,  plain- 
tiff represented  and  stated  the  horse  to  be  only  12  years  of 
age,  and  that  he  was  a  thoroughbred  Clydesdale  horse  regis- 
tered at  Toronto.  I  may  say,  moreover,  that  I  find  that  in 
the  course  of  the  negotiations  he  promised  to  send  them  the 
certificate  of  registry.  Of  course  plaintiff  denies  all  this. 
I  must  say  that  I  am  of  opinion  that  a  person  who  would 
attempt  a  swindling  operation  such  as  this  plaintiff  has  at- 
tempted, does  not  strike  me  as  being  a  very  credible  witness. 
Moreover,  in  so  far  as  the  pedigree  is  concerned,  defendant 
Nelson  on  25th  February  wrote  plaintiff  a  letter  stating  that 
they  had  not  receive3  the  pedigree  of  this  horse  from  plain- 
tiff as  yet,  and  asking  him  to  forward  it  to  them.  What 
was  understood  by  "pedigree''  in  this  letter  was  the  certi- 
ficate of  registration.  Plaintiff  in  reply  wrote  a  very  evasive 
answer.  I  point  to  these  matters  as  standing  out  promi- 
nently with  others  which  have  influenced  me  in  giving  cre- 
dence to  defendants  and  not  to  plaintiff.  Plaintiff  had  hand- 
bills posted  about  in  Ontario  respecting  this  horse,  an3  dur- 
ing the  negotiations  between  him  and  defendants  he  handed 
defendants,  or  one  of  them,  one  of  these  handbills,  and  that 
handbill  was  put  in  evidence.  It  was  headed  "Young  Lord 
Harry,  the  Noted  Prize- Winner,''  and  then  came  a  cut  of  a 
horse.  "  1902  "  was  plainly  printed  on  this  handbill,  then 
came  a  statement  shewing  where  he  had  been  foaled  and 
where  he  won  prizes;  then  came  a  statement  of  his  route 
while  in  Ontario,  I  presume  in  the  year  1902;  then  comes 
the  following: 


**  Young  Lord  Harry  is  a  dark  chestnut  with  a  white  strip 
on  his  face,  one  white  hind  foot;  he  stands  16  hands  high 
and  weighs  1,800  lbs.  Young  Lord  Harry  was  sired  by  Lord 
Harry,  an  imported  Clyde  stallion,  black,  bred  by  Lawrence 
Drew,  Merrytone,  Hamilton,  Lanarkshire,  Scotland.  Lord 
Harry  entered  in  Scotch  stud  book  (1478),  got  by  noted 
Prince  of  Wales  (673),  he  by  General  (322).    Dam,  Darling, 
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by  Logan^s  Twin  (741).  Lord  Harr/s  dam,  Mary,  cham- 
pion mare  of  Scotland  and  England.  Prince  of  Wales,  most 
noted  horse  in  Scotland  or  England,  both  in  show  ring  and 


"notice  to  farmers  and  horse  breeders. 

"Lord  Harry  was  winner  of  over  10  first  prizes  in  the 
best  company  of  horses  in  both  Scotland  and  England;  his 
sire  and  dam  were  also  noted  winners  and  breeders;  he  can- 
not fail  to  leave  a  superior  class  of  stock,  and  has  afforded 
to  Canadian  breeders  a  rare  opportunity.  Colts  from  him 
every  year  have  been  promising  and  good.  Lord  Harry  was 
in  Mr.  Drew's  stud  book  at  Merrytone,  and  left  a  superior 
class  of  stock  there.  Young  Lord  Harr/s  dam  was  got  by 
Parmer's  Glory;  he  was  foaled  in  July,  1883,  and  bred  by 
D.  McPherson,  Bronte;  2nd  dam  by  Bobin  Hood,  3rd  dam 
got  by  Netherby,  4th  dam  got  by  Napoleon/' 

It  was  contended  that,  because  this  handbill  was  handed 
to  Nelson,  no  verbal  warranty  as  to  pedigree  or  age  which 
contradicted  the  statements  therein  was  receivable  in  evidence, 
and,  if  admitted,  that  it  had  no  operation,  that  is,  to  use  the 
language  of  the  counsel  for  plaintiff,  "that  the  horse  was 
sold  according  to  that  bill,  and  no  representations  as  to 
soundness  or  age  or  pedigree  were  receivable  outside  of  it." 
I  do  not  agree  with  that  proposition  to  start  with,  but,  any 
way,  there  was  nothing  on  that  bill  to  indicate  to  the  ordinary 
man  that  this  horse  was  or  was  not  a  thoroughbred  or  pure- 
bred horse,  or  that  he  was  or  was  not  pedigreed  and  regis- 
tered as  such.  There  was  evidence  which  only  went  to  this 
effect,  in  my  opinion,  that  an  expert  in  matters  of  pedigree 
and  registration  would  know  upon  reading  the  description 
and  pedigree  in  that  handbill  that  that  was  not  a  pure-bred 
Clydesdale,  and  therefore  could  not  have  been  registered,  but 
these  defendants  knew  nothing  of  that,  they  were  not  ex- 
perts, and  not  being  experts  in  that  matter  it  would  be  un- 
rieasonable  to  hold  that  they  must  take  notice  of  what  only 
expert  persons  would  take  notice  of.  Then  it  was  alleged 
that  if  they  had  read  this  handbill  they  would  have  seen  a 
statement  there  that  this  animal  was  foaled  in  1883.  Nelson 
distinctly  swore  that  when  that  handbill  was  handed  io  him 
the  "3''  in  these  figures  was  altered  by  ink  or  something- 
of  the  sort  so  as  to  resemble  "  8,"  making  it  read  *'  1888,'' 
and  he  took  it  for  that,  and  that  he  never  noticed  it  was 
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'*  1883  ^'  until  some  weeks  after  the  sale,  and  after  he  had 
sent  this  handbill  to  a  printer  to  have  new  handbills  printed 
from  it,  I  am  not  prepared  imder  the  evidence  to  find,  how- 
ever, that  plaintiff  deliberately  altered  thai  handbill  in  this 
respect,  but  I  do  find  that  when  this  handbill  was  handed  to 
defendants  they  only  interested  themselves  with  respect  to 
what  was  alleged  as  to  that  part  coming  under  the  head  of 
"Description  and  Pedigree,^'  and  as  to  the  prizes  that  the 
horse  had  taken,  and  they  did  not  interest  themselves  in  the 
last  paragraph  coming  under  the  head  of  '*  Notice  to  Farm- 
ers and  Horse  Breeders."  Perhaps  they  were  negligent  that 
they  did  not  read  the  whole  thing,  but  I  find  as  a  matter  of 
fact  that  they  did  not,  but  that  they  relied  so  far  as  the  age 
of  the  horse  waa  concerned  on  the  statements  and  represen- 
tations as  to  age  made  by  plaintiff,  and  I  may  also  say  here 
that  I  find  that  plaintiff's  representation  as  to  age  was  un- 
qualified. I  find  that  there  was  a  breach  of  this  agreement; 
that  this  horse  at  the  time  of  sale  was  20  years  old  at  least; 
in  fact,  I  believe  that  the  representation  in  the  handbill  that 
he  was  foaled  in  1883  was  true,  and  that  plaintiff  knew  it. 
This  breach,  in  so  far  as  the  age  is  concerned,  went  right  to 
the  root  of  the  utility  of  this  horse.  He  was  sold  to  defen- 
dants for  breeding  purposes,  and  plaintiff  was  well  aware  of 
that  fact,  but,  owing  to  his  great  age,  his  ability  to  generate 
was  so  impaired  that  he  was  useless  for  the  purpose  of  being 
travelled  as  a  stallion.  I  also  find  that  there  was  a  breach 
of  the  other  warranty,  as  to  registration,  because  it  is  con- 
ceded that  this  horse  was  not  registered  at  Toronto,  Ontario, 
and  that  he  was  not  a  pure-bred  Clydesdale  stallion.  In  view 
of  his  great  age  and  of  his  not  being  registered,  I  find  that 
the  horse  was  not  worth  more  than  $50  at  the  time  of  the 
sale,  and  that  no  person  who  really  knew  the  true  facts  with 
respect  to  hira  would  give  more,  and  defendants  are  entitled 
to  recover  as  damages  the  difference  between  that  amount  and 
the  $600.  Counsel  for  plaintiff  dwelt  very  strenuously  upon 
some  letters  that  were  written  by  defendants  to  plaintiff  and 
his  solicitors  in  Ontario  in  which  they  expressed  themselves 
as  satisfied  with  the  horse.  I  think  these  letters  are  not  un- 
natural, and  in  no  way  cut  down  the  right  of  defendants  to 
recover  for  the  breach  of  the  warranty.  At  the  time  that  they 
wrote  those,  letters  they  were  not  aware  of  the  swindle  that 
had  been  perpetrated  upon  them.  It  is  tnie  that  at  the  time 
the  handbill  came  back  from  the  printer  they  ought  to  have 
known,  or  at  least  had  their  suspicion  aroused,  that  the  >''— ^ 
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was  over  20  years  of  age,  but  they  explain  that  by  saying 
that  they  were  under  the  impression  that  the  date  of  f  osding 
referred  not  to  this  horse  but  to  the  horse  ^  Farmer's  Glory," 
who  was  the  sire  of  Ypung  Lord  Harry's  dam;  that  might 
not  be  an  unnatural  mistake,  but,  at  any  rate,  supposing  they 
were  aware  of  that  fact  at  that  time,  or  ought  to  have  been 
aware  at  that  time  that  the  horse  was  over  20  years  of  age, 
they  were  not,  as  they  said,  disposed  to  make  any  trouble 
over  it  if  the  horse  turned  out  satisfactory,  and  so  far  as  they 
knew  they  had  no  reason  to  believe  that  he  would  not  at  that 
time.  When  they  did  find  out  as  a  matter  of  fact  that  he 
was  the  worthless  animal  that  he  turned  out  to  be,  I  cannot 
see  that  these  letters  in  any  way  prevented  them  or  estopped 
them  from  setting  up  the  warranty  and  relying  upon  the 
breach  thereof. 

As  stated  before,  defendants  have  pleaded  this  mat- 
ter of  warranty  and  breach  as  a  defence  to  the  action, 
and  they  have  also  counterdaimed.  I  have  been  in  doubt 
on  which  of  the  pleadings  to  allow  them  their  remedy.  I 
have  come  to  the  conclusion,  however,  as  I  think  I  can  do 
more  substantial  justice  between  the  parties  thereby,  to  allow 
them  their  damages  on  their  counterclaim. 

There  will  be,  therefore,  judgment  for  plaintiflE  on  the 
claim  for  $600  and  interest  thereon  at  8  per  cent  per  annum 
from  4th  April,  1904,  to  the  date  of  this  judgment,  with  costs ; 
and  there  will  be  judgment  for  defendants  on  the  counter- 
claim for  $550  and  interest  at  8  per  cent,  per  annum  from 
4th  April,  1904,  to  the  date  of  this  judgment,  with  costs  of 
the  coiftiterclaim.  The  whole  question  at  the  trial  was  as  to 
this  warranty  and  breach.  In  taxing  the  costs  of  the  counter- 
claim, therefore,  the  clerk  will  tax  to  defendants  fees  for  pro- 
curing the  attendance  of  their  witnesses  and  for  their  travel 
and  attendance,  and  he  will  allow  no  witness  fees  to  plaintiff. 
There  were  some  examinations  for  discover}',  all  turning  upon 
the  same  question,  that  is,  plaintiff  was  examined  for  dis- 
covery and  defendants  were  examined  for  discovery.  The 
clerk  will  tax  to  defendants  their  costs  of  and  incidental  to 
these  examinations,  and  he  will  tax  no  costs  with  respect  to 
such  examinations  to  plaintiff.  Plaintiff's  judgment  on  his 
claim  with  costs  and  defendants*  judgment  on  their  counter- 
claim with  costs  will  be  set  off  one  against  the  other,  and  the 
party  in  whose  favour  the  balance  may  be  after  such  set  off 
will  have  execution  therefor. 
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BKITISH  COLUMBIA. 

(county  court  of  east  kootenay.) 
Wilson,  Co.  Ct.  J.  February  21st,  1906. 

CHAllBEBft. 

BAFUSE  V.  HUNTER. 

MACDOJSTALD  v.  HUNTER. 

Mechcumcs'  Liens — Misdescription  of  Land — Right  to  Amend 
Lien — Interest  of  Licensee  of  Timber  License  in  Land. 

Action  to  enforce  mechanic's  lien  against  defendant 
Hunter  as  contractor  and  against  defendant  Staples  as  party 
having  interest  in  the  land.  Judgment  had  already  been 
obtained  against  defendant  Hunter,  and  it  was  sought  by 
plaintiffs  to  make  defendant  Staples  liable  under  the  Me- 
chanics' Lien  Act. 

*  G.  H.  Thompson,  Cranbrook,  and  C.  H.  Dunbar,  Cran- 
brook,  for  plaintiffs. 

J.  A.  Harvey,  Cranbrook,  for  defendant  Staples. 

Wilson,  Co.  Ct.  J. : — Plaintiffs  in  this  action  were  work- 
men employed  by  defendant  Hunter  as  contractor  in  the  con- 
gtruction  of  a  logging  railway  trestle  over  certain  land,  for 
which  defendant  Staples  held  a  timber  license,  and  by  reason 
of  the  employment  of  defendant  Hunter  by  Staples  plaintiffs 
now  seek  to  attach  Staples  with  liability  under  the  'Mechanics' 
Lien  Act. 

I  am  first  asked  by  plaintiffs  under  sec.  13  of  ch.  20, 
J900,  for  leave  to  amend  the  lien  affidavits  filed  and  the 
plaint  herein  by  changing  the  description  of  the  land  sought 
to  be  charged  by  lien  from  a  part  of  lot  311,  group  1,  Koote- 
nay, to  a  described  piece  of  Crown  land,  not  a  part  of  lot  341. 
The  claim  advanced  by  plaintiffs'  counsel  is  that  they  have 
Bubstantiany  complied  with  the  Act,  and  that  defendant  is 
not  prejudiced,  as  the  lien  was  for  trestle  work,  and  that, 
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therefore,  the  amendment  should  be  allowed.  In  my  opinion, 
this  cannot  be  done.  The  statute  provides  a  specific  mode 
for  creating  a  lien,  but,  in  so  far  as  the  land  described  in  the 
amendment  is  concerned,  there  is  no  existing  lien  (no  matter 
how  imperfect),  and  this  is  the  very  land  defendants  now 
seek  to  charge.  In  the  circumstances  it  surely  is  not  a  case 
of  amending  a  lien  that  does  not  comply  with  the  requisites 
of  sec.  12  of  the  Act,  but  is  a  creation  of  a  new  lie^  against 
the  land  which  up  to  the  present  has  not  been  charged,  and  I^ 
think  that  the  statute  did  not  contemplate  that  the  Court 
should  create  a  lien.  I  therefore  will  not  allow  the  amend- 
ment. 

Now,  as  to  the  second  point,  namely,  that  Staples  is  not 
the  owner  as  defined  by  the  Mechanics*  Lien  Act.  The  in- 
terest that  Staples  holds  is  by  way  of  a  timber  license  granted 
under  sec.  54  of  the  Land  Act,  which  provides  that  the  spe^ 
cial  timber  license  shall  vest  in  the  holder  thereof  all  rights 
of  property  whatsoever  in  all  trees,  timber,  and  lumber  cut 
within  the  limits  of  the  license  during  the  term  thereof.  That 
assuredly  gives  no  estate,  either  legal  or  equitable,  in  the 
land  itself,  and  so  the  actions  as  to  the  defendant  Staples 
must  be  dismissed  with  costs. 


MANITOBA. 

DuBuc,  C.J.  April  11th,  1906. 

TRIAL. 

SUMNER  V.  DOBBIN. 

Sale  of  Ooods — Warranty — Breach — Defective   Working  of 
Machine — Dam  ages — Counterclaim — Costs. 

In  November,  1903,  plaintiff,  a  farmer,  purchased  from 
defendant,  a  machine  agent,  a  second-hand  steam  engine  and 
separator,  which  defendant  warranted  had  not  been  in  use 
more  than  3  years,  and  was  in  good  repair  and  condition, 
and  warranted  to  do  good  work. 
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Plaintiff,  relying  on  the  warranty,  paid  the  full  purchase 
price,  but  when  he  got  the  engine  and  separator  he  found 
they  were  not  in  good  repair  and  he  had  to  spend  a  large  sum 
in  repairing  them. 

He  then  brought  this  action  to  recover  $210,  moneys  spent, 
and  claimed  $750  damages  for  breach  of  warranty. 

Defendant  denied  the  allegations  of  plaintiff,  and  counter* 
claimed  $300  for  the  use  of  teams  supplied  to  plaintiff. 

E.  L.  Howell,  for  plaintiff. 

J.  K.  Sparling,  for  defendant. 

DuBUC,  O.J. : — Without  finding  whether  the  warranty  was 
made  or  not,  as  contended  by  plaintiff,  I  consider  that  the 
evidence  does  not  shew  positively  that  the  engine  had  been 
in  use  for  more  than  3  seasons.  Two  or  3  witnesses  have 
stated  i^at,  in  their  opinion,  the  engine  appeared  to  be  older 
than  that;  but  that  does  not  amount  to  conclusive  evidence 
of  that  fact.  So,  even  if  the  warranty  were  made,  plaintiff 
has  not  proved  any  breach  of  it. 

As  to  the  engine  being  in  good  state  of  repair  and  in  good 
working  order,  the  evidence  is  conflicting,  or  rather  shews  a 
different  state  of  facts. 

The  defendant's  witnesses  testified  that  in  the  autumn  of 
1903,  when  the  outfit  was  used  by^defendant,  it  did  good  and 
satisfactory  work.  The  witnesses  called  by  plaintiff  shewed 
that,  in  the  autimin  of  1904,  when  it  was  under  the  control 
of  plaintiff,  the  engine  failed  to  generate  sufficient  steam 
and  did  not  do  satisfactory  work.  The  witnesses  on  both 
sides  appeared  to  me  to  give  their  evidence  fairly  and  hon- 
estly. Wherein  then  comes  the  discrepancy  ?  Taking  as  cor- 
rect and  true  the  facts  shewn  on  both  sides,  the  only  con- 
clusion to  be  drawn  from  such  circumstances  seems  to  be 
that  the  defective  working  of  the  engin3  in  the  season  of 
1904  should  be  attributed  to  the  want  of  proper  management 
of  the  machine,  including  the  omission  to  repair  or  replace 
some  small  pieces  of  the  machinery.  When  the  defendant 
went  to  look  at  the  working  of  the  engine  in  September,  or 
October,  1904,  the  only  defect  found  by  him  was  that  the 
governors  were  not  in  good  condition  and  ought  to  be  re- 
placed. He  said  the  cost  of  new  governors  would  be  about 
$30. 

Defendant  denies  that  he  guaranteed  the  engine;  he  says 
be  told  plaintiff  it  was  a  good  engine,  if  worked  by  competent 
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men,  but  the  evidence  adduced  by  plaintiflF  seems  to  leave  no 
doubt  as  to  defendant  representing  that  the  engine  was  in 
good  working  order;  plaintiff  took  his  word  for  it,  and  I 
liiink  it  was  such  as  to  amount  to  a  guarantee. 

In  my  opinion,  the  defective  working  of  the  engine  in  the 
autumn  of  1904  was  particularly  due  to  the  want  of  repair 
of  certain  pieces. 

In  a  case  like  this,  the  measure  of  damage  should  be  the 
amount  which,  at  the  time  of  the  sale,  it  would  be  necessary 
to  expend  in  order  to  remove  any  defect  which  constitutes 
a  breach  of  warranty:  R.  S.  M.  ch.  152,  sec.  52  (d) ;  Cook  v. 
Thompson,  6  ^Man.  L.  R.  286. 

Plaintiff  has  produced  certain  accounts  paid  by  him  in 
connection  with  repairs  to  the  engine.  Some  of  them  are 
for  repairs  made  while  the  threshing  season  of  1904  was  more 
or  less  advanced,  and  appeared  to  be  the  result  of  wear  and 
tear  or  accidents  while  he  was  working  the  machine. 

I  do  not  think  he  is  entitled  to  recover  for  such  expenses. 
I  will  allow  the  following  accounts: — 

Gaar-Scott  &  Co.,  for  articles  of  repair  sent  in  April, 

1904 $19  87 

Accoimt  of  Desaulets  for  repairs  to  engine 21  00 

Account  for  6  studs  and  other  articles  obtained  in 

summer  of  1904   32  00 

Account  of  Balfour  in  Sept.,  1904 26  50 

The  value  of  governors  which  should  have  been  re- 
placed        30  00 

Total • $129  37 

Plaintiff  is  therefore  entitled  to  recover  from  the  defen- 
dant on  his  claim  for  damage  the  sum  of  $129.37. 

As  to  the  counterclaim,  plaintiff  admits  as  due  to  the 
defendant  for  the  use  of  his  horses  the  sum  of  $208.  The 
one  should  be  set  off  against  the  other,  leaving  a  balance  of 
$78.63  in  favour  of  defendant,  for  which  judgment  should 
be  entered. 

Xo  costs  to  be  allowed  to  either  party. 


'Tix  jh: 
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MANITOBA. 

BiCHARDS,  J.  April  16th,  1906. 

TRIAL. 

TUENEE  V.  SNIDEK. 

Negligence — Infant — Destruction  of  Property  —  Fire — Lia- 
bility of  Infant — Liability  of  Father — Ownership  of  Pro- 
perty Destroyed — Jus  Tertii. 

The  defendant  Hilton  Snider  was  the  son  of  the  defen- 
dant E.  E.  Snider. 

One  day  in  Nov-ember,  1904,  Hilton  Snider,  then  14 
years  of  age,  lay  down  in  some  dry  upland  prairie  grass,  about 
two  feet  in  height,  to  watch  for  movennents  of  some  prairie 
chickens  which  he  had  wounded.  Seeing  one  of  them  on  the 
ground,  he,  while  still  lying  in  the  grass,  fired  his  gun  at  it 
through  the  grass,  which  was  about  and  close  to  the  muzzle 
of  11  is  gun.  The  flash  from  the  powder  set  fire  to  the  grass. 
Hilton  was  unable  to  put  the  fire  out,  and  it  spread  rapidly 
and  burned  two  stacks  of  hay  and  some  grain,  the  property 
of  plaintiff.  The  grain  was  stored  in  a  stable  of  which  the 
plaintiff  had  possession,  and  which  was  also  burned  by  tho 
fire. 

The  action  was  brought  against  the  father  and  son,  to 
recover  damages  for  the  loss  of  the  hay,  grain,  and  stable. 
Plaintiff  alleged  that  the  father  should  have  known  that 
VOL.  ni.  W.L.B.  NO.  5 — 26 
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danger  would  result  from  his  intrusting  the  son,  at  the  age 
of  14,  with  a  gun,  and  was  guilty  of  negligence  in  so  doing 
and  liable  for  damages  resulting  from  the  son's  use  of  the 
gun. 

A.  Meighen,  for  plaintiff. 

E.  Anderson  and  P.  G.  Taylor,  for  defendants. 

Richards,  J.: — The  evidence  shewed  that  the  boy  had 
been  carefully  trained,  for  several  years,  in  the  handling  of 
a  gun,  and  did  ordinarily  exercise  great  care  in  handling  it. 
I  think  the  father  was  justified  in  supposing  that  the  boy 
would  take  reasonable  care,  when  using  the  gun,  and  that  he 
(the  father)  should  not  be  held  liable  for  such  a  result  as 
happened  in  this  case. 

I  have  had  great  doubts  as  to  the  son's  liability.  But 
the  grass  through  which  he  discharged  the  gun  was  long  and 
very  dry,  and  touching,  or  almost  touching,  the  gun's  muz- 
zle. The  day  was  bright  and  windy.  The  boy  knew  that 
flame  projected  several  feet  from  the  muzzle  of  a  gun  when 
it  was  being  discharged.  I  cannot  but  feel  that,  in  acting  as 
he  did,  he  was  guilty  of  negligence.  As  an  infant  is  liable 
for  the  result  of  his  torts,  I  find  Hilton  liable  for  plaintiff's 


The  wheat  burned  was  141  bushels,  worth  61  cents  per 
bushel,  where  it  lay.  The  hay,  at  the  best  estimate  I  can 
make,  was  30  tons,  worth  $3.50  per  ton.  The  building  was 
worth  $75.  It  was  not  affixed  to  the  freehold.  It  had  been 
placed  on  the  land  by  one  Tempest,  to  whom  plaintiff  had 
previously  executed  an  agreement  of  sale  of  the  land. 

The  agreement  did  not  give  plaintiff  a  lien  on  the  build- 
ing, or  the  right  to  possession,  in  the  absence  of  default  by 
Tempest  in  making  his  payments. 

The  time  for  making  the  first  postponed  payment  came 
a  few  days  before  the  fire.  But  there  was  no  evidence  that 
Tempest  had  not  made  the  payment. 

The  plaintiff,  though  not  entitled  as  against  Tempest  to 
do  so,  had,  in  fact,  taken  possession  of  tlie  building  a  con- 
siderable time  before  the  instalment  came  due,  and  had  such 
possession  when  the  fire  occurred. 

It  seems  to  me  that,  under  such  cases  as  Jefferies  v.  Great 
Western    R.    \V.    Co.,  5    E.    &    B.    802,    The  ^'Winkfield/' 
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[1902]  P.  42,  and  Glenwood  v.  Phillips,  [1904]  A.  C.  405, 
the  plaintiff's  possession  of  the  biiilding  was  evidence  of  title 
as  against  a  tort-feasor,  and  that  Tempest's  rights,  as  against 
the  plaintiff,  cannot  be  relied  on  by  Hilton. 

There  will  be  judgment  for  plaintiff  against  Hilton 
Snider  for  $266,  with  costs  on  the  King's  Bench  scale,  and 
judgment  for  defendant  E.  E.  Snider  against  plaintiff  with 
costs.  The  costs  of  the  oflScial  guardian  are  to  be  paid  by 
plaintiff  and  added  to  his  costs  against  Hilton  Snider. 


HAKITOBA. 

EicHARDS,  J.  April  16th,  1906. 

TRIAL. 

McDOUGALL  v.  GAQNON. 

Equitable  Execution — Action  for — Judgments  Act — Lien  on 
Land — Equitable  Interest — Infant — Judgment  against — 
Registration — Interest  of  Infant  in  Undivided  Share  of 
Deceased  Wife  in  Intestate  Succession — Personal  Repre- 
sentative— Parties. 

Yotique  Poissant,  the  owner  of  lots  128  and  129,  D.  G.  S., 
St.  Francois  Xavier,  died  several  years  before  action,  intestate, 
leaving  his  widow,  the  defendant  Alphonsine  Poissant,  and 
one  only  daughter.  The  daughter  married  the  defendant 
Gagnon,  and  afterwards  died  intestate,  leaving  no  child. 
Letters  of  administration  to  Yotique  Poissant's  estate  was 
granted  to  Alphonsine  Poissant. 

No  administrator  had  been  appointed  to  the  estate  of 
their  deceased  daughter. 

About  17th  November,  1903,  plaintiff  recovered  judgment 
in  the  Court  of  King's  Bench  against  defendant  Gagnon  for 
$2,178.82. 

About  11th  December,  1903,  plaintiff  caused  a  certificate 
of  that  judgment  to  be  registered  in  the  Land  Titles  office 
for  the  district  in  which  the  above  lands  were. 
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On  23rd  February,  1904,  this  action  was  brought  against 
Gagnon,  and  against  Alphonsine  Poissant,  in  her  capacity  as 
administratrix,  to  h|ive  the  judgment  declared  a  lien  on 
Gagnon*s  interest  in  the  lands,  and  to  have  that  interest  sold 
to  satisfy  the  judgment. 

When  this  action  was  begun  Gagnon  was  under  21  years 
of  age. 

0.  P.  Wilson  and  T.  L.  Hartley,  for  plaintiff. 

A.  B.  Hudson  and  C.  H.  Eoyal,  for  defendants. 

EiCHARDS,  J. : — Two  grounds  of  defence  were  set  up :  1st, 
that  Gagnon,  while  an  infant,  could  not  himself  charge  the 
lands.  That  the  lien  and  charge  given  by  the  3rd  section 
of  the  Judgments  Act  is  only  the  same  in  extent  as  if  the 
debtor  had  charged  it  under  his  hand  and  seal,  and  that, 
therefore,  as  Gagnon  was  under  age  when  this  action  com- 
menced, no  charge  could  then  exist,  owing  to  his  disability. 

2nd.  That  Gagnon  had  no  interest  in  the  lands  upon 
which  the  judgment  could  attach. 

On  the  question  of  the  infancy,  plaintiff^s  counsel  cited 
In  re  South,  L.  B.  9  Ch.  369. 

But  the  English  Act  1  &  2  Vict.  ch.  110,  which  w^as  in 
question  in  that  case,  says,  in  sec.  13,  that  the  charge  shall 
be  such  as  if  the  judgment  debtor  "  had  power  to  charge " 
and  "  had  by  writing  under  his  hand  agreed  to  charge  "  the 
lands. 

There  are  no  words  in  our  statute  corresponding  to  the 
above  words  "  had  power  to  charge.^' 

The  protection  given  to  infants  by  the  law  is  described  as 
a  shield  but  not  a  sword.  The  law  seems  to  be  that  an  in- 
fant can  lawfully  deal  with  land  when  the  dealing  is  for  his 
own  benefit.  The  payment,  or  securing  payment,  of  his  just 
debts,  should  be  held  to  be  for  his  benefit;  a  judgment,  of 
course,  is  a  just  debt. 

Our  statute  in  sec.  3  makes  the  charge  *^the  same  as 
though  charged  in  writing  by  the  judgment  debtor,  under  his 
hand  and  seal.*' 

It  can  hardly  be  presumed  that,  though  the  legislature 
knew  that  judgments  could  be  recovered  against  infants,  they 
meant  to  exclude  such  judgments  from  the  benefit  of  the 
provisions  for  realizing  judgments. 
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It  seems  to  me  that  the  section  must  be  read  as  implying 
such  a  charge  as  an  adult  could  create. 

Then,  has  Gagnon  an  interest  in  the  land,  upon  which  a 
judgment  could  attach? 

The  charge  given  by  sec.  3  is  expressed  to  bind  the 
"  lands  *'  of  the  judgment  debtor.  * 

Section  2  (f )  says  that  "  lands  '^  *'  includes  all  real  pro- 
perty and  every  estate,  right,  title,  and  interest  in  land  or 
real  property,  both  legal  and  equitable,  and  of  what  nature 
and  kind  soever,  and  any  contingent  executory  or  future  in- 
terest therein.'^ 

If  the  law  providing  that  lands  of  deceased  persons 
should  go  to  the  personal  representatives,  had  not  been  en- 
acted, a  two-thirds  interest  in  the  fee  simple  would  have 
passed  by  operation  of  law,  on  Yotique  Poissant's  death,  to 
his  daughter,  and  on  her  death  to  Gagnon.  It  would  then 
have  been  his  absolutely,  both  at  law  and  in  equity,  subject 
only  to  the  rights  of  creditors  of  Poissant  or  of  Poissant's 
daughter,  after  judgment  against  the  personal  representa- 
tives, to  have  it  sold,  in  case  of  a  deficiency  in  the  personal 
^tate,  to  satisfy  their  judgments. 

It  does  not  seem  to  me  that,  in  providing  that  land  shall 
go  to  the  personal  representatives,  the  legislature  intended 
to  change  the  descent  of  the  beneficial  interest  in  the  land, 
or  to  make  land  personal  property. 

I  think  the  sole  object  was  to  provide  a  method  making 
real  estate  available  for  the  deceased  owner's  debts,  and 
possibly  also  to  make  proofs  of  title,  in  case  of  intestacy, 
easier  than  they  had  formerly  been,  when  descent  of  land  had 
to  be  traced  by  evidence  outside  of  what  appeared  on  the 
.registered  title. 

The  power  of  sale  given  personal  representatives  was  made 
broad,  in  my  opinion,  in  order  to  enable  purchasers  from 
them  to  buy  without  first  inquiring  if  there  were  any  debts 
to  justify  the  sale. 

Subject  to  the  above,  it  seems  to  me  that  a  personal  re- 
presentative now  holds  on  a  bare  trust  for  the  beneficiary, 
who  has  an  equitable  interest  of  the  same  nature  and  extent 
as  the  legal  interest  that  he  would  have  taken  if  the  law  had 
remained  unchanged. 
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I  take  that  to  be  the  view  held  in  Martin  v.  Magee,  19 
0.  E.  at  p.  713,  where  the  Chancellor  holds  that  land  de- 
volves on  the  representatives  for  payment  of  debts,  and  adds, 
"These  being  pcud,  or  there  being  no  debts,  the  executors 
would  hold  the  bare  legal  estatfe  for  the  devisee  of  the  land." 

Though  that  cdse  was  reversed  in  appeal,  the  appellate 
Court  assented  to  the  above  statement  of  the  law.  See  18 
A.  B.  at  p.  389. 

Oagnon,  or  his  grantees,  could  get  an  administrator  ap- 
pointed to  the  estate  of  Gagnon's  deceased  wife,  and  could 
then,  through  that  administrator,  compel  a  conveyance  by 
Alphonsine  Poissant,  after  payment  of  her  deceased  hus- 
band's debts,  to  the  said  other  administrator,  of  a  two-thirds 
interest  in  the  land.  A  similar  conveyance,  after  payment 
of  Gagnon's  deceased  wife's  debts,  could  be  required  from 
the  latter's  administrator  to  Gagnon,  or  his  grantee.  It  seems 
to  me  that  Gagnon  has  a  very  substantial  equitable  interest 
in  the  lands,  and  that  a  purchaser  of  his  interest  at  a  sale 
by  the  Court  to  enforce  plaintiflPs  judgment,  would  have  the 
same  right  to  enforce  conveyances,  as  above,  that  Gagnon 
himself  has. 

It  is  true  that  there  might  be  debts  of  one  intestate,  or 
both,  that  would  eat  up  the  value  of  the  land.  That  might 
equally  have  been  the  case,  if  the  law  had  not  provided  for 
lands  going  to  the  representative.  Yet,  in  that  case,  until 
the  land  should  be  sold  for  the  debts,  there  would  be  a  very 
substantial  interest  vested  in  Gagnon. 

1  can  see  no  difference  between  that  case  and  the  case 
as  it  is  under  the  present  law,  except  that  the  estate,  which 
was  formerly  a  legal  one,  is  now  an  equitable  one  of  the  same 
value. 

This  case  was  heard  on  the  pleadings,  the  defendants  ad- 
mitting the  allegations  of  fact,  but  not  the  conclusions  of 
law,  in  the  statement  of  claim. 

It  will  be  observed  that  in  the  statements  of  defence  there 
is  no  suggestion  that  either  Yotique  Poissant  or  Gagnon's 
deceased  wife  left  any  debts  outstanding. 

There  will  be  judgment  in  plaintiff's  favour,  for  sale  of 
Gagnon's  interest  in  the  lands,  to  realize  the  judgment  and 
the  costs  of  this  suit  as  against  Gagnon. 
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The  costs  of  the  guardian  ad  litem  are  to  he  taxed,  and 
paid  to  the  guardian  by  the  plaintiff,  who  will  add  them  to 
his  costs  of  this  action. 

It  is  not  necessary  to  consider  whether  Alphonsine  Pois- 
sant  would  have  been  a  proper  party  to  this  action  for  the 
'  purpose  of  conveying,  if  an  administrator  of  Qagnon^s  wife 
had  also  been  a  party.  Alphonsine  Poissant's  duty  would 
only  be  to  convey  to  such  an  administrator.  In  that  admin- 
istrator's absence,  as  a  party,  she  can  not  be  ordered  to  con- 
vey to  any  one,  and  should  not  have  been  joined  as  a  de- 
fendant.   The  action  is  dismissed,  as  against  her,  with  costs. 

If  Gagnon  appeals,  proceedings  are  to  be  stayed  till  the 
final  disposition  of  the  appeal. 


HAKITOBA. 

RiCHABDs,  J.  April  16th,  1906. 

TRIAL. 

COSENTINO  V.  DOMINION  EXPRESS  CO. 

Bailment — OratuUous  Bailee — Loss  or  Theft  of  Bank  Notes 
— Liability — Negligence — Notes  Contained  in  Registered 
Dead  Letter — Notice — Inquiry. 

i 
The  plaintiff  wished  to  send  10  bank  notes  for  $100  each, 
and  one  for  $10,  to  his  brother  in  Toronto.  He  went  to 
defendants'  ofBce  in  Winnipeg,  intending  to  employ  defen- 
dants to  transmit  the  money.  He  put  the  notes  in  one  of  the 
envelopes  which  defendants  furnish  to  hold  moneys  which 
customers  employ  them  to  carry.  On  learning  what  defen- 
dants' charges  would  be  for  transmitting  the  money,  plain- 
tiff, instead  of  employing  the  defendants,  took  the  envelope 
containing  the  money  to  the  post  oflSce  at  Winnipeg  and  re- 
gistered it. 

The  package  reached  Toronto,  but  was  not  delivered,  ow- 
ing to  being  defectively  addressed.  It  got  into  the  dead 
letter  office  at  Toronto.  The  officials  of  that  office  noticed 
printed  matter  on  the  outaide  of  the  envelope,  referring  to 


THE  WESTERN  LAW  REPORTER. 

defendants'  office  at  Winnipeg.  Without  opening  it,  they 
enclosed  it  in  one  of  their  envelopes,  used  for  returning  re- 
gistered letters  which  have  got  to  the  dead  letter  department. 
They  then  addressed  that  envelope  and  forwarded  it,  by  re- 
gistered mail,  to  defendants  at  Winnipeg.  In  due  course  it 
was  delivered  at  defendants'  Winnipeg  oflSice  to  defendante' 
Cashier,  whose  duty  it  was  to  receive  registered  letters  ad- 
dressed to  defendants. 

The  cashier  received  the  package  in  a  protected  cage,  or 
pen,  in  which  he  performed  his  duties.  He  stated  that  after 
receiving  the  package,  he,  in  ignorance  of  its  contents,  laid 
it,  unopened,  on  the  chief  clerk's  desk,  which  stood  in  a  part 
of  defendants'  office  open  to  the  public  and  to  all  of  defen- 
dants' officials.  The  chief  clerk  was  not  at  his  desk  when 
the  package  was  placed  there.     He  says  he  never  saw  it. 

The  evidence  failed  to  disclose,  or  indicate,  what  became 
of  the  package  after  it  was  placed  on  the  chief  clerk's  desk. 
Some  days  later,  after  plaintiff  had  claimed  to  have  it  re- 
turned to  him,  defendant^'  office  was  carefully,  but  fruit- 
lessly, searched  for  it. 

Learning  that  his  brother  had  not  received  the  money, 
plaintiff  had  the  package  traced,  and  found  it  had  been  de- 
livered, as  above,  to  defendants. 

Defendants  denied  liability  to  him  for  its  disappearance, 
and  he  brought  this  action. 

A.  E.  Hoskin,  for  plaintiff. 
H.  A.  Robson,  for  defendants. 

Richards^  J. : — Defendants  allege  that  they  received  the 
package  supposing  it  to  have  come  in  in  the  ordinary  course 
of  their  business;  that  they  never  knew,  till  after  its  loso, 

.that  it  was  of  ^ny  special  value;  that  they  never  assumed  or 
were  under  any  obligation  as  to  it;  that  they,  in  fact,  took 
such  care  of  it  as  was  reasonable,  considering  their  ignorance 

.of  its  value ;  and  that,  without  negligence  on  defendants'  part, 

.it  was  lost,  or  was  stolen  by  some  one  not  in  defendants' 
employ. 

Defendants  never  transmit  money  by  mail.  They  carry 
it  in  their  own  cars.  They  vers'  rarely  send  registered  letters 
for  any  purpose.     Xone.  of  their  witnesses  knew  of  their 

'having  ever  received  a  registered  dead  letter,  other  than  the 
one  in  question. 

They  occasionally  receive  registered  letters  containing 
money  to  pay  their  own  charges  as  carriers,  or  customs  duties 
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on  goods  coming  from  other  countries.  The  sum  in  such 
letters  is  said  to  average  less  than  a  dollar  and  a  half.  Their 
custom^  or  order  of  business^  has  been  that  the  ofScer  receiv- 
iug  registered  or  unregistered  letters,  places  them  on  the  chief 
clerk's  desk — after  which  they  are  opened  and  dealt  with  in 
due  course  by  other  clerks. 

It  is  shewn  that  nothing  other  than  the  package  in  ques- 
tion has  ever  been  lost  from  being  placed  on  the  exposed  desk 
of  the  chief  clerk. 

The  evidence  is  very  imsatisfactory  as  to  the  disappear- 
ance of  the  package.  The  onus  is  on  the  defendants  to  prove 
Ibeir  assertion  that  it  was  lost,  or  was  stolen  by  a  stranger. 
I  do  not  feel  that  they  have  satisfactorily  done  so.  But,  even 
if  they  had  proved  such  loss,  or  theft,  I  do  not  think  they 
have  shewn  that  they  were  not  guilty  of  gross  negligence. 

Though  defendants  received  the  package  vrithout  intend- 
ing to  become  bailees  of  it,  but  solely  owing  to  mistakenly 
supposing,  from  its  being  addressed  to  them,  that  it  came  in 
the  course  of  their  business,  yet,  having  once  taken  posses- 
siofi,  they  were,  I  think,  under  as  great  an  obligation  to  care 
■for  it  as  a  finder  of  lost  goods  is  under,  after  he  has  volim- 
tarily  taken  them  up. 

In  Story  on  Bailments,  at  the  end  of  sec.  83  (a),  referring 
to  the  case  of  property  cast  by  a  river  on  land  of  a  riparian 
owner,  is  the  following:  "In  respect  to  the  djity  of  the 
owner  of  the  land  to  preserve  the  property  thus  by  accident 
thrown  upon  his  land,  it  would  probably  be  held  that  it  was 
of  the  same  nature  and  extent  as  that  of  an  ordinary  finder 
of  goods.'' 

When  an  entirely  involuntary  receiver,  as  in  the  above, 
incurs  the  liability  of  a  finder,  surely  there  is  no  less  lia- 
bility where  received  voluntarily  owing  to  a  mistake,  as  in 
the  present  case. 

In  sec.  85,  Story,  referring  to  found  property,  says:  "  The 
finder  seems  bound  to  take  the  same  reasonable  care  of  it  as 
any  voluntary  depositary  ex  contractu." 

The  effect  of  the  above  is,  I  think,  that,  when  defendants 
received  the  package,  they  became  subject  to  the  same  obli- 
gations, at  least,  as  those  undertaken  by  gratuitous  bailees. 
'iliey  were  bound  to  take  reasonable  care  of  it. 

The  package  was  received  in  the  protected  cage  or  pen. 
If  it  had  been  stolen  when  there,  defendants  might,  under 
such  cases  as  Gibbin  v.  McMullen,  L.  R.  2  P.  C.  317,  have 
escaped  liability. 
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The  defendants'  Winnipeg  oflSce  had  never  before,  ap- 
parently, received  a  registered  dead  letter.  The  receipt  of 
the  one  in  question  should  have  shewn  that  it  was  out  of  the 
ordinary  run  of  their  business,  and  should  have  p^t  them  on 
inquiry  as  to  its  contents  before  they  took  any  risks  as  to  it. 


I 


If  it  had  been  retained  unopened  in  the  cage,  or  pen,  it  would  | 

doubtless  have  been  safe.  At  least,  reasonable  care  would 
then  have  been  taken  of  it.  If  it  had  been  opened,  there 
would  at  once  have  been  notice  of  the  need  of  care  propor- 
tionate to  its  value. 

To  place  it,  unopened,  on  the  exposed  desk  of  the  chief 
clerk  was,  in  my  opinion,  gross  negligence  under  the  circum- 
stances. 

Even  if  there  had  not  been  ground  for  inquiry  as  to  the 
package  in  question,  before  exposing  it  to  risk,  the  fact  of 
defendants  treating  it  as  they  did  ordinary  registered  letters, 
is  not  conclusive  evidence  of  reasonable  care. 

Considering  the  exposed  condition  of  the  chief  clerk's 
desk,  the  fact  of  their  having  had  no  other  losses  seems  to 
me  purely  the  result  of  good  luck.  ^ 

There  will  be  judgment  for  plaintiff  for  $1,010,  with  in- 
terest at  5  per  cent,  per  annum  from  6th  December,  1904 
^the  date  of  filing  statement  of  claim),  and  with  costs  of 
suit. 


VOBTH-WEST  TEBBITOBIES. 

(BEOXNA.) 

Apbil  17th,  1906. 

FULL  OOUBT.  I 

I 
BANK  OF  HAMILTON  v.  LESLIE. 

Appeal — Preliminary  Objections — Order  Appealed  from  not 

Issued — Irregularity — Waiver — Objection  not   Taken  on  | 

Settlement  of  Appeal  Case — Effect  of  Order  for  Leave  to  j 

Appeal. 

Motion  by  defendant  to  quash  appeal  by  plaintiffs  from 
an  order  of  Newlands,  J.,  upon  the  grounds  that  tie  order 
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appealed  against  had  not  been  entered  or  issued^  and  that 
Newlandb^  J.,  granted  leave  to  appeal  before  the  order  waa 
issned. 

A.  Bo68^  B^ina,  for  defendant 

D.  J.  Thom^  B^ina^  for  plaintiffs. 

The  judgment  of  the  Conrt  (Sipton,  C.J.,  Wbtmorb, 
Scott,  Pbendebgast,  and  Harvey,  JJ.),  was  delivered  by 

Wetmore,  J.: — As  to  the  objection  to  granting  leave  to 
appeal,  we  are  of  opinion  that  there  is  nothing  in  it.  The 
leave  to  appeal  has  been  given,  and  it  would  operate,  at  any 
rate,  as  soon  as  the  order  was  taken  out. 

So  far  as  the  taking  out  of  the  order  is  concerned,  the 
authorities  are  somewhat  in  conflict.  The  decision  in  Met- 
calfe V.  British  Tea  Association,  46  L.  T,  N.  S.  31,  and  the 
decision  by  North,  J.,  in  Script  Phonography  Co.  v.  Gregg, 
59  L.  J.  Ch.  406,  are  in  conflict.  In  each  case  there  was  an 
order  to  dismiss  the  action  for  want  of  prosecution.  In  the 
case  in  the  Law  Times  it  was  held  that  the  order  did  not 
operate  until  it  was  drawn  up  and  served,  and  in  the  other 
case  the  order  was  made,  but  it  was  not  served,  and  North,  J., 
held  that  when  the  time  expired  for  proceeding  the  action 
was  dead  and  could  not  be  renewed.  These  cases  are  incon* 
sistent  with  each  other.  In  Tolson  v.  Jervis,  6  Beav.  864, 
an  order  was  made  and  was  not  taken  out,  and  the  Court 
there  held  that  it  should  have  been  taken  out,  but  also  that 
it  was  merely  an  irregularity  and  voidable.  The  fact  that 
it  was  an  irregularity  did  not  render  it  void,  and  therefore  it 
could  be  waived. 

We  are  of  opinion  that  the  irr^ularity  in  this  case  wa« 
waived  by  not  raising  the  objection  before  the  learned  Judge 
when  he  settled  the  appeal  book. 

This  application  will,  therefore,  be  refused.  The  costs  of 
the  appellants  of  this  application  will  abide  the  event  of  the 
appefd.  There  will  be  no  coats  for  the  respondent  of  thi« 
application  in  any  event. 
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YUKON  TEESHOET. 
Macaulay,  J.  March  28th,  1906. 

CHAMBERS. 

CANADIAN  BANK  OF  COMMERCE  v.  McDONALD. 

Stay  of  Proceedings  —  Appeul  from  Judgment  at  Trial  — 
Security — Money  in  Court — Receiver — Interest  —  Juris- 
diction. 

Application  by  plaintiffs  for  an  order  that  all  proceedings 
on  the  judgment  delivered  by  Macaulay,  J.  (ante  90),  dated 
23rd  January,  1906,  and  the  order  of  reference  made  there- 
on, be  stayed  pending  the  hearing  of  the  cross-appeal  ther»j- 
from,  of  which  plaintiffs  had  given  notice  on  22nd  February, 
1906. 

F.  J.  Stacpoole,  for  plaintiffs. 

A.  Noel,  for  defendants. 

Macaulay,  J.: — On  the  application  before  me  aflBdavits 
were  read  on  behalf  of  plaintiffs  and  defendants,  and  argu- 
ment advanced  by  counsel  for  both  plaintiffs,  and  defendants; 
plaintiffs  contending  that  there  should  be  a  stay,  and  defen- 
dants objecting  that  the  Court  had  no  jurisdiction  after  hav- 
ing finally  disposed  of  the  action,  and  that  such  a  stay  would 
operate  as  a  reversal  of  the  judgment  already  delivered. 

Many  authorities  were  cited  by  counsel  for  plaintiffs; 
among  others' Wilson  V;  Church,  11  Ch.  D.  576;  Polini  v. 
Grey,  12  Ch.  D.  438;  McDonald  v.  Worthington,  8  P.  B. 
654;  and  counsel  for  defendants  cited,  among  othef  authori- 
ties, Galloway  v.  Mayor,  3  De  G.  J.  &  S.  59;  Walbum  v. 
Ingilvy,  1  My.  &  K.  85;  Bradford  v.  Young,  28  Ch.  D.  18. 

I  have  examined  all  the  authorities  carefully,  and  am  of 
the  opinion  that  I  have  the  juridiction  and  discretion  to 
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order  a  stay  in  this  case,  but  only  if  I  am  satisfied  that  there 
are  special  circumstances  arising  in  the  case  which  would 
warrant  me  in  granting  a  stay. 

In  the  early  cases  of  Galloway  v.  Mayor  and  Walburn  v. 
Ingilvy,  the  Court  were  of  opinion  that  they  did  not  possess 
the  power  to  grant  a  stay  pending  an  appeal,  which  might 
be  prolonged,  but,  even  then,  the  Judges  were  of  the  opinion 
that  if  an  appeal  could  be  heard  without  delay  they  would  be 
warranted  in  granting  a  stay  under  special  circumstances,  for 
a  short  time.  The  later  cases  go  beyond  the  earlier  authori- 
ties, an<J  invariably  seem  to  hold  that,  upon  special  circum- 
stances being  shewn,  the  discretion  lies  with  the  Judge  to 
grant  or  refuse  the  stay. 

In  the  case  before  me,  plaintiils  brought  action  to  recover 
a  balance  of  $68,000  and  odd,  and  a  receiver  was  appointed 
by  order  of  the  Court,  who  has  now  in  his  hands  a  sum  of 
money  and  a  quantity  of  gold  dust  which  would  amount,  in 
round  figures,  to  about  $48,000.  The  plaintifiEs  also,  under 
their  mortgage,  have  security  on  a  large  quantity  of  real 
estate  in  the  city  of  Dawson  belongifig  to  defendant  McDon- 
aid,  and  also  security  upon  mining  claims  and  mining 
machinery  within  the  Yukon  Territory. 

On  the  trial  before  me,  I  was  of  opinion  that  plaintiffs 
had  been  paid  in  full  by  defendant  McDonald,  and  that  they 
had  received  a  further  amount  of  some  $4,000  which  should 
be  applied  on  a  subsequent  overdraft  account  of  defendant 
McDonald's  in  plaintiffs'  bank. 

In  addition  to  the  $48,000  in  the  receiver's  hands,  there 
was  a  sum  of  money  in  Court  which  had  been  assigned  to 
plaintiffs  by  defendant  McDonald,  amounting  to  upwards  of 
$12,000,  which  sum,  in  my  judgment,  I  decided  should  have 
been  credited  to  defendant  McDonald  by  plaintiffs.  This 
would  make  an  amount  of  upwards  of  $60,000  in  the  hands  of 
the  Court  to  satisfy  plaintiffs'  claim,  if  eventually  they  suc- 
ceeded upon  their  original  contention. 

In  the  case  before  me,  I  found  that  defendant  McDonald 
was  entitled  to  be  credited  by  plaintiffs  with  an  amount  of 
some  $13,000  for  interest  upon  what  was  known  as  the 
McDonald  and  Butler  moneys,  and  that  plaintiffs'  claim 
should  be  reduced  bv  the  amount  of  that  credit.     Whether 
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or  not  plaintiffs  ultimately  shall  succeed  in  reversing  the 
judgment  I  gave  in  this  case,  I  am  convinced  that  upon  this 
point  of  interest  they  must  undoubtedly  fail,  and  consequent- 
ly, in  case  of  their  ultimate  success,  there  are  ample  funds  in 
Court  to  satisfy  the  whole  amount  of  plaintiffs'  claims  and 
costs,  unless  defenldants  be  allowed  to  withdraw  such  funds 
from  the  Court  under  my  above  mentioned  judgment. 

It  was  argued  by  defendants'  counsel  that,  in  case  I 
should  consider  a  stay  in  regard  to  some  of  the  securities, 
plaintiffs  were  amply  secured  by  the  mortgages  on  the  real 
and  personal  estate  of  defendant  McDonald^  and  that  in  any 
event  the  moneys  in  the  hands  of  the  receiver  should  be  paid 
out  to  defendant  McDonald.  It  was  shewn  that  at  the  pre- 
sent time  such  securities  were  amply  sufficient  to  secure  the 
amount  claimed  by  plaintiffs  in  case  of  their  success  upon 
appeal. 

Such  securities  may  be  ample  securities  at  the  present 
time;  the  real  estate  and  buildings  situated  thereon  in  Daw- 
son are  valuable  property,  but  they  are  within  what  is  known 
in  this  city  as  "the  fire  belt,'*  and  consequently  it  is  im- 
possible to  place  an  insurance  upon  them,  so  that  in  case  of 
fire  occurring  at  any  time  their  value  might  be  most  ma- 
terially reduced. 

The  same  may  be  said  of  the  mining  machinery,  and,  as 
to  the  mining  claims,  there  is  always  some  doubt  as  to  what 
their  ultimate  value  might  amount  to;  so  that,  if  I  arrived 
at  the  conclusion  that  there  should  be  a  stay,  I  am  of  opinion 
that  it  is  the  moneys  and  gold  dust  in  the  receiver's  hands 
that  should  be  retained,  and  not  the  other  securities  aia.»- 
tioned. 

An  appeal  has  been  launched  from  my  judgment  by  de- 
fendant McDonald,  and  notice  of  cross-appeal  given  bv 
plaintiffs,  and  the  appeal  is  set  down  for  hearing  before  the 
Court  en  banc  in  this  Territory  on  3rd  April  next,  or  withm 
a  week  from  the  hearing  of  this  application  before  me. 

Before  signing  my  final  judgment  in  this  matter,  I  in- 
timated to  counsel  that,  as  an  appeal  from  my  judgment 
would  be  heard  within  a  few  days,  I  felt  that  I  should  ^rant 
a  stay  so  that  sufficient  security  might  be  retained  to  satisfy 
plaintiffs'  claim  in  case  of  success.    It  was  agreed  by  counsel 
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that  I  should  sign  the  judgment^  and  afterwards  grant  a 
stay  until  this  motion  should  be  heard  before  me.  The  sign- 
ing of  the  judgment  and  the  granting  of  the  stay  were  prac- 
tically simultaneous.  I  mention  this  fact  as  it  was  argued 
by  counsel  for  defendant  McDonald  on  the  return  of  the 
motion  that,  having  once  signed  the  judgment,  my  jurisdic- 
tion ceased,  and  I  had  no  power  to  grant  a  stay. 

As  before  stated,  I  am  thoroughly  convinced  that  I  do 
possess  such  a  power,  and  that  the  appeal  having  been  pro- 
secuted without  any  delay,  and  coming  on  to  be  heard  within 
a  week,  the  circumstances  are  suflBciently  special  and  im- 
portant to  warrant  me  in  granting  a  stay  until  after  the  dis- 
posal of  this  case  by  the  Court  en  banc.  As  before  stated, 
however,  I  am  of  opinion  that  plaintiffs  will  be  amply  secured 
by  a  stay  of  the  judgment  in  regard  to  the  moneys  and  gold 
dust  in  the  receiver's  hands,  and  that  they  could  be  in  no 
way  injured  by  the  operation  of  the  judgment  in  other  re- 
spects and  the  release  to  the  defendant  McDonald  of  the 
securities  held  by  plaintiffs  under  their  mortgage. 

In  Bradford  v.  Young,  28  Ch.  D.  18,  it  was  held,  under 
similar  circumstances,  that  there  should  be  a  stay  and  the 
moneys  in  Court  should  not  be  paid  out  if  the  applicant  gave 
security  to  pay  to  the  opposite  party  interest  on  the  funds  in 
Court  in  case  of  success.  There  is  no  provision  in  this  Ter- 
ritory for  litigants  obtaining  interest  on  moneys  deposited  in 
Court,  but  it  does  seem  to  me  that  it  would  be  equitable 
that  defendant,  whether  ultimately  successful  or  not,  should . 
be  allowed  interest  on  this  fund  in  Court,  especially  if  it  were 
to  remain  any  length  of  time.  However,  as  I  am  only  grant- 
ing a  stay  until  this  case  is  disposed  of  by  the  Court  en  banc, 
and  it  is  coming  on  for  hearing  almost  immediately,  I  will 
Seal  no  further  with  the  matter  than  to  make  the  suggestion 
as  above. 

I  am  of  opinion,  however,  that  the  gold  dust  in  the  hands 
of  the  receiver  should  be  sold  at  the  highest  market  value,  and 
that  the  proceeds  of  the  sale,  together  with  the  moneys  in  his 
hands,  should  be  paid  into  Court.  The  order  for  stay,  there- 
fore, shall  be  granted  as  to  that  portion  of  the  judgment 
dealing  with  the  moneys  and  gold  dust  in  the  hands  of  the 
receiver  only.     Costs  to  be  costs  in  the  cause. 
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HOETH-WEST  lEEEITOKIES. 

(EASTERN  ASSINIBOIA.) 

Wetmore,  J.  April  14th,  1906. 

OHAMBEBS. 

0.  W.  KERE  CO.  V.  LOWE. 

Secu/rity  for  Costs — Affidavit  of  Merits — Belief — Sufficiency. 

Application  by  defendant  for  security  for  costs. 

T.  D.  Brown,  Moosomin,  for  plaintiff. 

E.  A.  C.  McLorg,  Moosomin,  for  defendant. 

Wetmore,  J.: — This  is  an  application  for  security  for 
costs.    The  aflBdavit  was  made  by  defendant  himself,  and  he 
swore  as  follows :     "  1  have  in  my  belief  a  good  defence  to 
the  action  herein  on  the  merits/'     Objection  is  taken  that 
this  affidavit  is  insufficient,  because  it  does  not  swear  posi- 
tively to  merits,  and  Stinson  v.  Eoss,  5  Terr.  L.  E.  485,  decid- 
ed by  my  brother  Scott,  was  relied  on.    In  that  case  the  affi- 
davit was  made  by  one  of  the  advocates  for  the  defendant, 
and  I  can  quite  see  that  such  an  affidavit  would  be  objection- 
able, at  least  unless  the  advocate  swore  that  he  had  a  know- 
lodge  of  the  matters  in  dispute  between  the  parties.     I  am 
not  able  to  follow  the  learned  Judge  in  holding  that  the 
affidavit,  wlien  made  by  the  defendant,  must  state  positively 
that  there  is  a  defence  on  the  merits.    It  seems  to  me  that 
this   is   asking   a   defendant    to   swear   too    much,  and  the 
legislature   never  could   have   intended   to   do  so.     Whcr£ 
there  are  disputed  questions  of  fact,  it  seems  to  me  that,  in 
view  of  the  uncertainty  of  human  memory  and  judgment,  it 
would  be  a  very  bold  man  in  very  many  instances  who  would 
swear  positively  that  he  had  a  defence  upon  the  merits,  as 
that  depends  so  much  upon  the  view  that  may  be  taken  of  the 
case  by  other  parties.     Take  again,  for  instance,  where  the 
only  defence  a  person  has  is  a  matter  of  law  on  which  there 
might   be  a   very   divided   opinion;   lawyers   might   differ, 
judges  might  differ;  how  could  a  layman,  under  such  cir- 
cumstances, be  expected  to  swear  positively  that  he  has  a 
good  defence  upon  the  merits?     I  am  of  opinion  that  the 
affidavit  is  sufficient,  and  that,  as  the  matter  stands,  defend- 
ant would  be  entitled  to  the  order,  but  plaintiff  has  asked  for 
leave  to  cross-examine  defendant  upon  his  affidavit,  and  I 
will  allow  that  to  be  done. 
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HOETH-WEST  lEEBITOKIES. 

(REGINA.) 

April  19th,  1906. 

FULL  COURT. 

BANK  OF  HAMILTON  v.  LESLIE. 

Costa — Mortgage  Action  —  Depriving  Mortgagee  of  Costs — 
Reference  —  Conduct  of  Mortgagee  —  Costs  Awarded  to 
Mortgagor — Discretion — Appeal. 

Appeal  by  plaintiff  from  the  judgment  of  Xewlands,  J., 
as  to  costs  of  a  mortgage  action. 

D.  J.  Thom,  Regina,  for  plaintiff. 

A.  Boss,  Begina,  for  defendant. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Wetmore, 
Scx)TT,  Prendergast,  and  Harvey,  JJ.),  was  delivered  by 

Wetmore,  J.: — The  action  was  brought  by  originating 
summons  for  the  foreclosure  or  sale  of  mortgaged  premises. 
The  affidavit  upon  which  the  summons  issued  put  the  claim 
at  $1,421.20,  and  I  may  say  that,  as  the  facts  developed 
through  the  means  of  subsequent  affidavits  and  by  the  inquiry 
hereinafter  referred  to,  I  am  quile  at  a  loss  to  understand  upon 
what  principle  the  claim  so  alleged  by  the  first  affidavit  was 
arrived  at. 

The  mortgage  in  question  was  made  to  the  Canadian  Port 
Huron  Company,  Limited,  to  secure  the  purchase  price  of  a 
threshing  machine,  and  it  provided  that  the  company,  in 
default  of  payment  of  the  instalments,  might  take  posses- 
sion of  the  machine,  resell  it,  and  apply  the  proceeds  of 
such  sale  to  the  mortgage.  Before  this  mortgage  was  as- 
signed to  plaintiff,  the  Canadian  Port  Huron  Company 
took  possession  of  the  machine  and  sold  it  for  $3,200,  but 
before  selling  they  repaired  the  machine,  which  had  become 
injured  by  fire.  The  mortgage  provided  that  they  had  the 
right  to  charge  against  defendant  the  costs  of  repairs  and  the 
expenses  of  the  resale.  They  charged  defendant,  therefore,, 
with  a  number  of  visits  to  Qu'Appelle  (near  to  which  place 
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the  machine  was  lying  at  the  time  it  was  repossessed),  for 
expenses  of  resale  and  for  repairs,  and  they  also  charged  the 
defendant  with  $296  for  agents'  commission  on  resale  of  the 
outfit.  Most  of  the  journeys  to  Qu'Appelle  were  quite  un- 
necessary, and  the  amount  charged  for  commission  was  ex- 
tortionate, even  assuming  that  ch.  34  of  the  Consolidated 
Ordinance  was  not  in  force.  In  fact  the  commission  was 
to  their  own  agents,  and  this  strikes  me  as  simply  a  method 
of  making  them  a  present.  This  is  especially  true  of  the 
amount  of  $200,  which,  they  assert,  was  payable  to  their 
agents  at  Qu'Appelle,  Messrs.  Morgan  &  Vickers,  who  appear 
to  have  done  practically  nothing  in  relation  to  the  resale. 
Newlands,  J.,  however  held  that  the  expenses  of  the  sale 
came  within  ch.  34  of  ihe  Consolidated  Ordinances,  and  he 
deprived  plaintiff  of  the  costs  of  the  reference  and  allowed 
such  costs  to  defendant,  allowing  the  plaintiff,  however, 
the  general  costs  of  the  action.  He  referred  the  matter  to 
the  clerk  to  inquire  as  to  the  expenses  which  were  chargeable 
under  the  Ordinance  above  referred  to,  and  the  amount  pay- 
able for  repairs,  and  to  tax  the  costs  to  the  respective  parties. 

This  appeal  is  made  on  the  ground  that  the  Judge  ought 
not  to  have  deprived  plaintiff  of  the  costs  of  reference,  and 
that  he  should,  on  the  contrary,  have  allowed  him  his  costs 
of  the  reference.  Bule  517  of  the  Judicature  Ordinance 
is  as  follows :  "  Subject  to  the  provisions  of  this  Ordinance 
and  the  Rules  of  Court,  the  costs  pf  and  incident  to  all  pro- 
ceedings in  the  Supreme  Court,  including  the  administration 
of  estates  and  trusts  and  compensation  or  allowance  to  any 
executor,  administrator,  guardian,  committee,  receiver,  or 
trustee,  shall  be  in  the  discretion  of  the  Court  or  Judge: 
Provided  that  nothing  herein  contained  shall  deprive  an 
executor,  administrator,  trustee,  or  mortgagee,  who  has  not 
unreasonably  instituted  or  carried  on  or  r^3sisted  any  proceed- 
ings, of  any  right  to  costs  out  of  a  particular  estate  or  fund, 
«)  which  he  would  otherwise  be  entitled."  It  was  contended 
for  the  appellant  that,  in  view  of  the  last  proviso  above  cited 
and  the  authorities  bearing  on  the  subject,  the  Judge  had 
no  discretion  either  to  deprive  plaintiff  of  these  costs  or  to 
award  them  to  defendant. 

I  quite  concede  that  the  general  rule  is  in  foreclosure  f»r 
redemption  suits  to  allow  the  mortgagee  all  the  costs  that  he 
has  been  put  to  in  the  matter;  that  he  is  to  get  the  money 
secured  by  his  mortgage  free  of  all  costs  and  expenses  he 
has  been  put  to;  and  that  although  he  may  not  have  sue- 
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ceeded  in  jstablishing  the  full  amount  of  the  claim  he  con- 
tended for.  But  this  rule  has  its  exceptions.  Apart  from 
the  Ordinance,  a  mortgagee  who  had  been  guilty  of  miscon- 
duct might  be  deprived  of  his  costs  altogether  or  some  por- 
tions of  them.  For  instance,  in  Detillin  v.  Gale,  7  Ves.  583, 
6  R.  K.  192,  where  a  mortgagee  had  been  guilty  of  miscon- 
duct, Eldon,  L.C.,  deprived  him  of  a  pori:ion  of  his  costs. 
In  the  course  of  his  judgment  he  laid  down  the  following: 
"It  is  said,  because  he  is  a  mori:gagee,  he  is  to  have  his 
costs.  That  is  not  of  necessity.  Prima  facie  he  is  \x>  have 
them  ceortainly.  The  owner  coming  to  deliver  the  estate 
from  that  incumbrance  he  himself  put  upon  it,  the  person 
having  that  pledge  is  not  to  be  put  to  expense  with  regard 
to  that;  and  so  long  as  he  acts  reasonably  as  mortgagee,  to 
that  extent  he  ought  to  be  indemnified.  But  that  principle 
does  not  go  to  such  a  case  as  this:  the  solicitor,  an  incum- 
brancer with  regard  to  law  expenses,  taking  a  bond  and  judg- 
ment for  his  bill.  The  expense  of  the  suit  as  to  that  is  not 
incurred  by  the  mortgagor  in  delivering  his  estate  from  a 
demand  admitted  to  be  just:  on  the  contrary,  the  great  ex- 
pense of  the  suit  is  incurred  in  a  successful  endeavour  of  the 
mortgagor  to  prove,  what  he  has  established,  that  the  defend- 
ant charged  him  with  a  great  deal  more  than  he  ought;  and, 
the  Court  having  taken  off  a  great  deal  more  than  a  sixth  part 
of  his  bill,  there  is  no  doubt  I  act  equitably,  following  the 
principle  of  the  legislature,  by  saying  that  as  to  so  much  of 
the  suit  as  relates  to  that  bill  he  diall  pay  the  costs." 

The  proviso  I  have  quoted  in  the  Ordinance  leaves  the 
question  of  costs  in  the  discretion  of  the  Judge  where  a  mort- 
gagee has  unreasonably  carried  on  or  resisted  any  proceedings. 
That  is  the  effect  of  the  decision  in  Charles  v.  Jones,  33 
Ch.  D.  80.  The  question  is,  did  the  mortgagee,  the  plain- 
tiff, unreasonably  carry  on  or  resist  proceedings  in  this  case? 
He  must  stand  in  the  shoes  of  the  parties  through  whom  he 
claims,  and  I  am  of  opinion  that  he  did  unreasonably  resist 
and  carry  on  proceedings  in  this  case  so  as  to  render  the 
inquiry  necessary,  because  the  inquiry  was  altogether  taken 
up  with  the  question  of  these  charges  or  expense  of  resale 
and  repairs.  The  charges  for  expenses  of  resale  and  repairs, 
apart  from  the  commisison,  as  claimed  by  the  Port  Huron 
Company,  amounted  to  $148.27;  the  amount  charged  for 
commission  to  agents  $296,  amounting  to  $444.27.  The 
clerk  found  payable  for  expenses  of  resale  and  repairs,  apart 
from  commission,  $61.62,   and    for  commission  $64,   in   all 
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$125.52,  or  $318.65  less  than  what  plain  tiff  claimed.  Now 
I  have  before  stated  that  these  charges  were,  in  my  opinion, 
utterly  unreasonable  and  extortionate,  and  I  may  add  uncon- 
scientious. 

In  Cottrell  v.  Finney,  L.  B.  9  Ch.  at  p.  551,  James,  L.J., 
lays  down  the  following:  "The  rule  of.  Court  is  .  .  . 
that  the  mortgagee  is  entitled  to  his  security  as  security  for 
principal,  interest,  and  costs — ^that  is,  the  costs  of  a  redemp- 
tion suit  or  foreclosure  suit — ^unless  the  mortgagee  has  either 
refused  or  has  been  offered  the  full  sum  due  to  him,  in  which 
case  he  loses  all  subsequent  interest,  and  all  costs,  and  is 
made  liable  to  pay  costs;  or  unless  the  Court  sees  that  the 
conduct  of  the  mortgagee  has  been  oppressive,  and  that  he 
has  been  availing  himself  of  his  power  to  extort  something 
which  he  ought  not  to  have,  or  doing  something  which  this 
Court  regards  as  unconscientious."  I  think  this  citation 
meets  the  facts  of  this  case.  That  being  so,  the  question  of 
costs  was  entirely  in  the  discretion  of  the  Judge,  and  there- 
fore, although  leave  has  been  given  to  appeal  from  his  deci- 
sion, this  Court,  in  view  of  what  is  laid  down  in  Charles  v. 
Jones,  before  referred  to,  ought  not  to  interfere  with  that 
discretion.  I  may  add  that,  in  my  opinion,  the  Judge  exer- 
cised a  sound  discretion,  and  tliis  appeal  should  be  dismissed 
with  costs  to  be  set  off  against  plaintiff's  judgment  and  costs. 


HOETH-WEST  TEBBITOKIES. 

(BEGIKA.) 

April  19th,  1906. 

FULL  COURT. 

NEW  HAMBUEG  MANUFACTUEING  CO.  v.  KLOTZ. 

Sale  of  Goods — Action  for  Price — Collateral  Oral  Agreement 
— Condition  Precedent  —  Waiver — Acceptance — Part  Per- 
formance— Consideration — Warranty — Failure  to  Return 
Goods, 

Appeal  bv  plaintiffs  from  judgment  of  Newlands,  J.,  1 
W.  L.  R.  471. 

F.  L.  Embury,  Rogina,  for  plaintiffs. 

D.  J.  Thorn,  Regina,  and  A.  D.  Dickson,  Qu'Appelle,  for 
defendant. 


NEW  HAMBURG  MANVFACTURINO  CO.  v.  KLOTZ.     405 

The  judgment  of  the  Court  (Sifton,  C.J.,  Wetmore, 
Scott,  Prendergast,  and  Harvey,  JJ.),  was  delivered  by 

Harvey,  J. : — This  is  an  appeal  from  a  judgment  of  my 
brother  Newlands  dismissing  an  action  by  plaintiffs  for 
$326.20,  the  price  of  a  wind  stacker,  a  chaff  blower,  and  some 
rubber  belting.  The  contract  for  the  purchase  of  these  ar- 
ticles was  in  writing,  being  in  the  form  of  an  order  from 
defendant  to  plaintiffs.  The  portion  of  the  contract  that  is 
material,  in  my  view  of  the  case,  is  as  follows :  "  The  New 
Hamburg  Manufacturing  Company,  Limited: — Gentlemen: 
Please  supply  me  at  Balgonie  one  of  your  Maple  Bay  wind 
stackers,  $250;  and  one  of  your  chaff  blowers,  $60;  and  36 
feet  4  ply  6  in.  rubber  belt  at  45  cents  per  foot,  $16.20;  with 
usual  tools  and  extras,  and  the  same  to  be  shipped  to  Qu'- 
Appelle  at  my  risk  about  the  10th  day  of  August,  1903,  next, 
for  which  I  agree  to  pay  $326.20,  and  .  .  .  agree  to  settle 
same  on  receipt  of  said  machinery  by  delivering  to  the  New 
Hamburg  Manufacturing  Company,  Limited,  the  following 
described  notes  and  paying  $  in  cash.    Note  for  $163, 

due  first  day  of  November,  1903 ;  note  for  $163.20,  due  first 
day  of  November,  1904,  with  interest  at  7  per  cent.,  and  all 
notes  to  bear  interest  at  the  rate  of  10  per  cent,  per  annum 
from  maturity  until  paid.''  The  contract  also  contained  the 
following  clause: — "Warranty:  All  machines  manufactured 
by  us  are  warranted  to  be  well  built,  of  good  material,  and 
capable  of  doing  good  work  when  properly  operated.  During 
the  first  season  should  any  breaks  occur  through  defective  ma- 
terial or  workmanship,  we  will  replace  the  broken  part  free 
of  charge.  If  when  started  the  machine  should  be  in  any 
way  defective  and  not  work  well,  the  purchaser  should  give 
notice  promptly  to  us  or  the  agent  from  whom  he  purchased, 
and  reasonable  time  allowed  to  remedy  the  defect,  if  any  (with 
the  purchaser's  necessary  and  friendly  assistance),  when,  if 
it  cannot  be  made  to  do  good  work,  it  will  be  replaced  by  a 
new  machine.  Failure  to  give  immediate  notice  as  above 
or  continued  possession  of  the  machine,  whether  kept  in  use 
or  not,  shall  be  deemed  conclusive  evidence  that  the  machine 
fills  the  warranty.  No  agent  has  any  authority  to  add  to, 
abridge,  or  change  this  warranty  in  any  manner.  Michael 
Klotz.'' 

No  evidence  was  given  at  the  trial  to  shew  that  defend- 
ant had  received  the  belt  mentioned,  and  it  was  shewn  by 
plaintiffs'  witnesses  that  the  chaff  blower  did  not  meet  the 
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requirements,  and  the  claim  for  the  price  of  it  was  aban- 
doned. The  whole  matter  in  dispute,  therefore,  resolved  it- 
self into  the  price  of  the  wind  stacker. 

The  evidence  shews  that  the  wind  stacker  was  delivered 
to  defendant,  and  an  employee  of  plaintifib  attended  at  his 
place  and  put  it  in  position,  but  it  did  not  work  satisfactorily, 
and  defendant  was  told  that  plaintiffs^  expert  would  be  sent 
out  to  make  it  go.  Plaintiffs^  expert  did  not  go  out  as  prom- 
ised, and,  after  continuing  for  about  3  weeks,  and  there 
being  no  improvement,  defendant  wrote  to  plaintiffs.  About 
a  week  later  an  employee  of  plaintiffs  went  to  remedy  the 
defects,  but  because  of  the  cold  weather,  and  for  the  other 
reason  given  by  him,  that  the  threshing  season  was  over,  the 
defects  were  not  remedied,  and,  although  defendant  was  asked 
to  make  a  settlement  (which  presumably  was  the  signing  of 
the  notes  which  the  contract  called  for,  and  which  appar- 
ently never  were  given),  he  declined  to  do  so  until  the  mach- 
inery was  made  right  or  a  new  stacker  furnished.  Plaintiffs* 
agent  states  that  he  proposed  to  leave  this  to  be  done  until 
the  next  threshing  season,  but  he  made  no  intimation  of  his 
intention  to  defendant,  and  defendant  waited  for  the  defects 
to  be  remedied  until  July  in  the  following  year,  when  he 
wrote  to  plaintiffs,  but  no  attention  was  paid  to  his  letter, 
and  the  threshing  season  drawing  near  and  nothing  having 
been  done,  he  purchased  another  wind  stacker,  and  made  no 
further  use  of  plaintiffs*  wind  stacker.  Plaintiffs  made  no 
effort  to  make  the  stacker  right,  the  reason  given  being  that 
it  was  learned  that  the  defendant  had  purchased  another  one. 
The  provisions  of  the  clause  of  the  contract  above  set  out 
under  the  head  of  "  Warranty/*  in  my  opinion  contain  more 
than  a  mere  warranty,  but  even  as  far  as  the  warranty  itself 
goes  the  possession  and  use  by  defendant  cannot  by  reason  of 
the  promises  made  by  plaintiffs*  representatives  be  held  to 
be  evidence  that  the  machine  answered  the  warranty.  The 
notice  that  was  given  was,  under  the  circumstances,  reason- 
able notice,  and  it  was  so  treated  by  plaintiffs,  who  accepted 
and  acted  upon  it.  Defendant  received  no  benefit  frqpi  the 
use  of  the  stacker,  since  the  evidence  shews  that  the  damage 
sustained  by  loss  of  time,  etc.,  was  probably  greater  than  the 
value  derived  from  its  use.  Plaintiffs  under  the  agreement 
were  bound  either  to  make  the  stacker  work  satisfactorily  or 
to  furnish  a  new  one,  defendant  having  done  all  that  the 
agreement  called  on  him  to  do.    Plaintiffs  have  not  done  this, 
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and  they  have,  therefore,  in  my  opinion,  no  cause  of  action 
for  the  price  of  the  machine. 

The  appeal  should  be  dismissed  with  costs. 


VOBTE-WEST  TEBBITOBIES. 
(BEGIHA.) 

April  19th,  1906. 

FULL  COtJRT. 

PAUL  V.  KOBOLD. 

Compantf — Shareholders — Call — Action  to  Invalidate — Reso* 
lution — Forfeiture  of  Shares  for  Non-payment  of  Calls — 
Fraud  and  ColluMon — Payment  of  Shares — Irregularities 
— Meetings  of  Shareholders — Notice  of  Call — Meeting  of 
Directors — Ratification — Coats. 

Appeal  by  plaintiff  from  judgment  of  Harvey,  J.,  2  W. 
L.  B.  90,  dismissing  the  action  without  costs. 

The  appeal  was  heard  by  Sifton,  C.J.,  Wetmore,  Scott, 
Prendergast,  and  Nbwlands,  JJ. 

W.  L.  Walsh,  K.C.,-  and  0.  W.  KeaJLey,  Medicine  Hat,  lor 
plaintiff. 

B.  B.  Bennett,  Calgary,  and  G.  D.  Minty,  Winnipeg,  for 
defendants. 

Wetmore,  J.: — This  is  an  appeal  from  the  judgment 
of  my  brother  Harvey.  The  facts  necessary  to  dispose  of  this 
appeal,  in  the  view  I  take  of  it,  are  as  follows.  Plaintiff 
.  and  defendants  were  shareholders  of  the  Western  Packing 
Company  of  Canada,  Limited,  a  company  incorporated  under 
the  Companies  Act  (2  Edw.  VII.  ch.  15),  and  the  parties 
were  all  directors  of  the  company.  The  46th  section  of  the 
Act  provides  that  not  less  than  10  per  centum  upon  the 
allotted  shares  of  stock  of  a  company  shall,  by  means  of  one 
or  more  calls  formally  made,  be  called  in  and  made  payable 
within  one  year  from  the  incorporation  of  the  company;  the 
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residue  when  and  as  the  letters  patent  or  the  provisions  of 
the  Act  or  the  by-laws  of  the  company  direct.     Section  68 
provides  that  among  the  powers  of  the  directors  shall  be 
that  of  making  by-laws  for  the  making  of  calls  on  the  stock, 
and  the  forfeiture  of  stock  for  non-payment  of  calls,  and 
the  disposal  of  the  forfeited  stock  or  the  proceeds  thereof 
and  the  transfer.     By-law  26  of  the  company,  as  aanended, 
provides  that  3  directors  shall  form  a  quorum  for  the  trans- 
action of  business.     On  6th  March,  1905,  a  meeting  of  the 
directors  was  held  at  Winnipeg,  pursuant  to  a  notice  for  that 
purpose  given  by  the  secretary-treasurer  of  the  compan/. 
This  meeting,  aft^r  transacting  some  business,  was  adjourned 
until  the  following  day,  the  7th,  and  on  that  date  a  resolu- 
tion was  passed  providing  that  a  call  be  made  upon  all  the 
company's  issued  stock,  of  the  amounts  remaining  unpaid 
thereon,  and  that  the  payments  of  such  call  should  be  made 
in  the  Merchants  Bank  of  Canada,  at  the  office  of  the  bank 
in  Winnipeg,  on  25th  March,  and  that  14  days'  notice  of  such 
call  be  given  by  the  secretary  to  each  of  the  company's  share- 
holders, specifying  the  time  and  place  of  payment  and  to 
whom    such    payment   should    be   made,    and    the   meeting 
then  adjourned   to   27th   March,   1905,  at   3   o'clock  p.m., 
to  be  held  at  the  office  of  E.  J.  Fewings,  Medicine  Hat. 
Notice  of  the  call  was  given  in  pursuance  of  the  resolution 
above  set  out  by  being  sent  by  registered  mail  to  each  of  the 
shareholders.    Plaintiff  did  not  pay  the  call,  in  fact  none  of 
the  shareholders  paid  the  call  except  Kobold  and  McLeod, 
and  they  only  paid  it  by  giving  their  notes.    On  27th  March 
McLeod  wired  to  have  the  meeting  adjourned  to  30th,  and 
in  pursuance  thereof  Mr.  Fewings,  who  was  the  secretary, 
wrote  out  minutes  adjourning  the  meeting  to  the  30th,  and 
signed  them,  and  then  during  the  day  obtained  the  signature 
of  Smith  and  Millen,  two  other  directors,  at  different  times, 
there  being  only  two  present  at  one  time,  to  what  purported 
to  be  a  copy  of  the  minutes,  or  the  minutes.     Pursuant  to 
such  last  mentioned  adjournment  a  meeting  was  held  on  30th 
March,  which  was  again  adjourned  until  31st  March,  when, 
the  secretary-treasurer  having  reported  that  he  had  given 
notice  to  the  respective  shareholders  of  the  call  directed  by 
the  meeting  of  7th  March,  and  that  certain  persons,  among 
whom  was  plaintiff,  had  failed  to  make  the  payment  upon 
their  shares,  if  was  resolved  that  a  notice  be  served  upon 
each  defaulting  shareholder  requiring  him  to  pay  the  amount 
that  was  called,  with  interest  at  the  rate  of  6  per  cent,  per 
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annum,  in  the  Merchants  Bank  of  Canada,  in  Winnipeg,  on 
19th  April,  1905,  between  the  hours  of  10  o'clock  in  the  fore- 
noon and  3  o'clock  in  the  afternoon,  and  stating  that  in 
the  event  of  non-pajmient  on  or  before  the  time  so  appointed, 
the  shares  in  respect  of  which  the  call  was  made  would  be 
forfeited.  Notice  was  given  to  the  respective  shareholders 
in  pursuance  of  such  last  mentioned  resolution.  On  26th 
April  a  notice  was  given  by  the  secretary-treasurer,  purport- 
ing to  be  at  the  request  of  the  president,  calling  a  meeting 
of  the  directors  of  the  company  to  be  held  at  their  office  in 
Winnipeg  on  8th  May,  1905,  at  3  o'clock  in  the  afternoon,  for 
the  purpose  of  considering  the  disposal  of  shares,  on  which  de- 
fault of  payment  of  call  had  been  made,  and  it  was  con- 
ceded that  this  meeting  was  called  for  the  purpose  of  declar- 
ing the  shares  of  the  defaulting  shareholders  forfeited. 

Plaintiff  contends  that  all  the  meetings  were  irregular 
and  invalid;  that  the  notices  calling  the  meeting  and  notices 
of  calls  were  "  bad."  ^ 

The  trial  Judge  has  held  all  the  proceedings  regular  down 
to  the  meeting  of  30th  March.  I  am  disposed  to  agree  with 
him,  although  I  do  not  give  any  decided  opinion  upon  the 
subject,  as  I  consider  it  unnecessary.  He  held,  however, 
that  the  meetings  of  30th  and  31st  March  were  invalid  be- 
cause there  were  not  3  directors  present,  acting  together,  for 
the  purpose  of  adjourning  the  meeting  alleged  to  have  been 
held  on  27th  March  to  30th  March.  I  entirely  agree  with 
this  conclusion,  and  with  his  reasons  for  so  holding.  I  have 
nothing  more  to  add. 

This  action  was  commenced  on  4th  May,  1905.  A  general 
meeting  of  the  shareholders  of  the  company  was  held  on  20th 
May,  1905,  and  a  resolution  was  passed  approving  of  and  rati- 
fying the  action  of  the  directors  in  making  the  call  on  the 
unpaid  portion  of  the  subscribed  stock  and  all  proceedings 
had  and  taken  by  them  thereunder,  as  set  out  in  the  minutes 
of  the  directors,  and  authorizing  the  directors  to  proceed 
with  the  cancellation  of  any  stock  on  which  the  calls  may 
not  have  been  made.  This  resolution  wae  approved  by  a 
majority  of  the  shareholders,  and  the  trial  Judge  has  held 
that  this  was  a  ratification  of  the  action  of  the  directors,  and 
he  therefore  dismissed  plaintiff's  action  without  costs,  hold- 
ing that,  without  that  ratification,  the  proceedings  would  have 
been  invalid,  and  plaintiff  would  have  been  entitled  to  a 
declaration  to  that  effect,  but  this  ratification  having  come 
after  the  action  was  commenced,  he  awarded  no  costs  to  either 
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party.  I  am  unable  to  agree  with  this  conclusion.  The  pro- 
visions relating  to  forfeiture  are  proceedings  affecting  the 
rights  of  individuals;  it  is  not  a  matter  affecting  the  mere 
internal  government  or  proceedings  of  the  corporation;  it 
is  a  proceeding  to  take  away  the  shareholders'  property;  it 
is  a  forfeiture  in  every  sense  of  the  word;  and  therefore  I 
think  that  the  powers  should  be  exercised  strictly  according 
to  law.  The  parties^  according  to  the  by-laws^  to  make  a 
call  and  give  notice  of  forfeiture  are  the  directors,  not  the 
shareholders.  Section  72  of  the  by-laws  provides  that  "the 
directors  may  from  time  to  time  make  such  calls  as  they  think 
fit  upon  the  members  in  respect  of  all  moneys  unpaid  on  the 
shares  held  by  them  respectively.'*  Then  sec.  76  of  the 
by-laws  provides  that  "if  any  member  fail  to  pay  any  call 
or  instalment  on  or  before  the  time  appointed  for  the  pay- 
ment of  the  same,  the  directors  may  at  any  time  thereafter, 
during  such  time  as  the  call  or  instalment  remains  unpaid, 
serve  a  notice  on  such  member  requiring  him  to  pay  the 
same,  together  with  any  interest  that  may  have  accrued 
and  all  expenses  that  may  have  been  incurred  by  the  com- 
pany by  reason  of  such  non-pa3rment."  Section  77  provides 
that  the  last  mentioned  notice  shall  state  that  in  .the  event 
of  non-payment  the  shares  in  respect  of  which  the  call  is 
made  will  be  liable  to  be  forfeited.  And  sec.  78  pro- 
vides: "If  the  requisitions  of  any  such  notice  as  aforesaid 
are  not  complied  with,  the  shares  in  respect  to  which  such 
notice  has  been  given  may  at  any  time  thereafter,  before  pay- 
ment of  all  calls  or  instalments,  interest,  and  expenses  due 
in  respect  thereof,  be  forfeited  by  a  resolution  of  the  direc- 
tors to  that  effect."  In  a  matter  of  this  sort  I  fail  to  see 
how  tlje  shareholders  can  ratify  something  which  it  is  not 
within  their  province  to  do  at  all,  and  which  it  is  entirely 
in  the  province  of  the  directors  to  do;  and,  moreover,  I 
fail  to  perceive  how  a  ratification  by  the  shareholders  would 
make  valid  a  notice  by  the  directors  which  had  already  been 
issued  by  them.  I  can  find  no  authority  for  supporting  such 
a  proposition.  I  think,  therefore,  that  the  proceedings  pre- 
scribed by  the  by-laws  which  have  been  promulgated  by 
virtue  of  the  Act  for  bringing  about  a  forfeiture  have  xiot 
been  properly  had. 

It  is  set  up  that  the  plaintiff  ought  to  have  come  to  the 
Court  more  quickly.  I  do  not  see  how  he  could  have  come 
at  any  earlier  stage  than  he  did  come;  it  seems  to  me  that 
it  was  only  necessary  for  him  to  bestir  himself  when  he  found 
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the  directors  proceeding  to  take  away  his  property  by  for- 
feiting his  shares.  He  may  have  by  his  conduct  rendered 
himself  liable  to  the  call^  but  that  is  another  matter.  The 
notice  calling  a  meeting  for  the  purpose  of  declaring  the 
shares  forfeited* was  only  issued  on  26th  April,  and  that 
meeting  was  called  for  8th  May,  and  in  less  than  9  days  from  , 
the  issuing  of  that  notice  he  commenced  his  action  to  stay 
the  hands  of  the  directors  in  that  respect. 

I  am  of  opinion  that  the  judgment  of  the  trial  Judge 
should  be  reversed,  and  that  it  should  be  declared  that  the 
resolution  purporting  to  have  been  passed  at  the  meeting 
of  the  directors  on  3l8t  March  was  irregular  and  void^  and 
insufficient  to  entitie  defendants  to  declare  forfeited  the  stock 
of  the  shareholders  who  had  not  paid  the  said  call,  and  that 
defendants,  and  each  of  them,  be  enjoined  from  acting  upon 
such  last  mentioned  resolution  and  declaring  forfeited  the 
said  shares. 

I  agree  with  my  brother  Scott  as  to  the  costs  of  this  action 
in  the  Court  below  and  of  this  appeal. 

SooTT,  J.: — ^I  am  of  the  opinion  that  the  appeal  should 
be  allowed. 

The  object  of  the  action  is  to  restrain  the  directors  of 
defendant  company  from  proceeding  at  a  meeting  called 
by  them  for  8th  May,  1905,  to  forfeit  the  stock  of  plaintiff 
and  other  shareholders  for  non-payment  of  a  call  thereon, 
and  for  a  declaration  that  the  proceedings  taken  by  them 
to  forfeit  the  same  were  insufficient  to  entitle  them  to  do  so. 

Apart  from  any  question  as  to  whether  the  call  was 
properly  made,  I  agree  with  the  trial  Judge  in  his  finding 
that  the  meeting  of  directors  on  30th  March,  1905,  was  not 
duly  called  or  held,  and  that,  by  reason  thereof,  the  reso- 
lution passed  thereat  pursuant  to  by-laws  76  and  77,  directing 
notice  to  be  given  of  the  time  and  place  for  payment  of  the 
call,  with  a  view  to  proceeding  to  forfeit  the  stock  for  non- 
payment of  call,  was  invalid  and  inoperative.  Such  being  the 
case,  it  follows  that  the  directors  were  not  in  a  position  to 
forfeit  stock  for  non-payment  of  call  at  the  meeting  called 
for  8th  May,  as  they  admit  was  their  intention. 

Plaintiff  having  succeeded  in  his  action,  I  see  no  reason 
why  he  should  not  be  entitled  to  a  judgment  in  his  favour 
with  costs.  I  cannot  see  that  the  facts  that  the  shareholders 
at  a  meeting  held  on  20th  May  passed  a  resolution  ratifying 
the  action  of  the  directors  in  making  the  call,  and  in  taking 
the  proceedings  they  took  thereunder,  affects  the  question 
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in  any  way.  If  the  directors  were  not,  for  the  reason  stated, 
authorized  to  forfeit  the  stock  at  the  meeting  of  8th  May, 
any  subsequent  act  of  the  shareholders  could  not  clothe  them 
with  such  authority  as  of  that  date.  Further  than  this,  under 
by-laws  76  and  77  a  condition  precedent  to*the  forfeiture  of 
stock  for  non-pa3rment  of  calls  is  that  the  directors  shall 
give  notice  of*  a  time  and  place  for  payment  of  the  call.  Up 
t>  the  date  of  the  meeting  of  shareholders  no  valid  notice  to 
that  effect  had  been  given.  It  is,  to  my  mind,  open  to  serious 
doubt  whether  the  shareholders  themselves  could  at  that 
meeting  have  ignored  the  provisions  of  those  by-laws  and  for- 
feited, or  directed  the  forfeiture  of,  the  stock,  without  any 
such  notice. 

Plaintiff  is,  in  my  opinion,  entitled  to  a  declaration  that 
the  proceedings  taken  by  the  directors  were  insufficient  to 
entitle  them  or  defendant  company  to  forfeit  the  stock  of  the 
shareholders  at  the  proposed  meeting  which  was  to  be  held  on 
8th  May,  1905,  and  to  an  injunction  restraining  such  for- 
feiture. 

As  the  defendants  Kobold,  Macleod,  Milne,  and  Crawford, 
by  their  statement  of  defence  filed  after  the  day  fixed  for  that 
meeting,  set  up  that  the  directors  were  entitled  to  forfeit  the 
stock  at  that  meeting,  plaintiff  should  have  his  costs  against 
them  in  the  Court  below  and  of  this  appeal. 

SiFTON,  C.J.,  Prendergast  and  Newlands,  JJ.,  con- 
curred. 
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KNIGHT  V.  HANSON. 

Sale  of  poods — Action  for  Price  of  Horse — Finding  of  Con- 
tract by  Trial  Judge — Conflicting  Evidence  —  Appeal — 
Duty  of  Court  of  Appeal — Acceptance  of  Horse — New 
Trial — Discovery  of  Fresh  Evidence, 

Appeal  by  defendant  from  judgment  of  Wetmore,  J.,  iQ 
favour  of  plaintiff  in  an  action  for  the  price  of  a  horse  alleged 
to  have  been  sold  by  plaintiff  to  defendant. 

F.  Jones,  Eegina,  for  defendant. 

D.  J.  Thom,  Regina,  for  plaintiff. 
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The  judgment  of  the  Court  (Sifton,  C.J.,  Scott,  Pben- 
DERGAST^  Newlands,  and  Haevey,  JJ.),  was  delivered  by 

Hakvey^  J. : — The  evidence  is  of  a  very  conflicting  char- 
acter, 80  much  so  indeed  that  a  perusal  of  it  leads  to  the  irre- 
sistible conclusion  that  some  of  the  witnesses  have  committed 
perjury.  The  result  of  the  trial  Judge's  judgment,  though 
not  so  stated  in  so  many  words,  is  to  discredit  the  testimony 
of  defendant's  witnesses,  and  accept  that  of  plaintiff's. 

The  principle  upon  which  a  court  of  appeal  acts  in  re- 
viewing such  a  case  decided  by  a  Judge  without  a  jury  on 
contradictory  evidence,  has  been  considered  very  frequently, 
but  I  need  refer  to  only  two  or  three  of  the  latest  cases.  In 
Colonial  Securities  Trust  Co.  v.  Massey,  [1896]  1  Q.  B.  38, 
Lord  Esher,  M.B.,  in  delivering  the  judgment  of  the  Court, 
says :  "  We  must  see  first  of  all  what  is  the  rule  of  conduct 
of  the  Court  of  Appeal  when  hearing  an  appeal  on  a  question 
of  fact  from  the  judgment  of  a  Judge  trying  a  case  without 
a  jury.  It  cannot  be  shaped  according  to  the  rule  of  conduct 
of  the  Courts  of  common  law  before  the  Judicature  Acts,  but 
must  follow  that  adopted  by  the  Court  of  Appeal  in  Cnancery, 
because  before  that  Court  only  could  an  appeal  from  a  Judge 
sitting  without  a  jury  have  then  come.  In  the  Courts  of 
equity  the  matter  appealed  against  was  the  decision  of  a 
Judge,  and  for  that  reason  such  an  appeal  was  called  a  re- 
hearing, since  the  Court  could  set  aside  the  decree  or  judg- 
ment of  the  Judge  who  had  tried  the  case,  and  pronounce 
another  decree  or  judgment.  The  Court  of  Appeal  in  Chan- 
cery acted  upon  this  rule,  that  they  would  not  allow  an  appeal 
unless  they  were  satisfied  that  the  Judge  was  wrong.  If  they 
were  in  doubt  at  the  end  of  the  argument  whether  the  Judge 
was  right  or  wrong,  since  the  burden  of  proof  was  on  the  ap- 
pellant, and  he  had  not  satisfied  them  that  the  Judge  was 
wrong,  they  dismissed  the  appeal.  That  is  the  rule  of  con- 
duct which  we  ought  now  to  apply  in  this  Court.  The  Judge 
in  the  Court  below  may  have  heard  witnesses;  and  if  so  the 
Court  of  Appeal  would  be  more  unwilling  to  set  aside  his 
judgment,  especially  if  there  was  a  confiict  of  evidence,  than 
in  a  case  tried  on  written  evidence,  where  the  witnesses  were 
not  before  the  Judge,  because  of  the  opportunity  afforded  of 
judging  how  far  the  witnesses  were  worthy  of  credit."  And 
further  on,  quoting  Lopes,  L.J.,  in  Savage  v.  Adam,  [1895] 
W.  N.  109 :  "  Where  a  case  tried  by  a  Judge  without  a  jury 
comes  to  the  Court  of  Appeal,  the  presumption  is  that  the 
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decision  of  the  Court  below  on  the  facts  was  right,  and  that 
presumption  must  be  displaced  by  the  appellant.  If  he  sat- 
isfactorily makes  out  that  the  Judge  below  was  wrong,  then, 
inasmuch  as  the  appeal  is  in  the  nature  of  a  rehearing,  the 
decision  should  be  reversed;  if  the  case  is  left  in  doubt,  it  is 
clearly  the  duty  of  the  Court  of  Appeal  not  to  disturb  the 
decision  of  the  Court  below/' 

In  Coghlan  v.  Cumberiand,  [1898]  1  Ch.  704,  Lord 
Lindley,  M.B.,  in  delivering  the  judgment  of  the  Court  by 
which  the  appeal  was  allowed^  says:  '^Even  where,  as  in 
this  case,  the  appeal  turns  on  a  question  of  fact^  the  Court 
of  Appeal  has  to  bear  in  mind  that  its  duty  is  to  rehear  the 
case^  and  the  Court  must  reconsider  the  materials  before  the 
Judge  with  such  other  materials  as  it  may  have  decided  to 
admit.  The  Court  must  then  make  up  its  own  mind,  not 
disregarding  the  judgment  appealed  from,  but  carefully 
weighing  and  considering  it;  and  not  shrinking  from  over- 
ruling it,  if,  on  full  consideration,  the  Court  comes  to  the 
conclusion  that  the  judgment  is  wrong.  When,  as  often 
happens,  much*  turns  on  the  relative  credibility  of  witnesses 
who  have  been  examined  and  cross-examined  before  the  Judge, 
the  Court  is  sensible  of  the  great  advantage  he  has  had  in  see- 
ing and  hearing  them.  It  is  often  very  difficult  to  estimate 
correctly  the  relative  credibility  of  witnesses  from  written 
depositions;  and  when  the  question  arises  which  witness  is 
to  be  believed  rather  than  another,  and  that  question  turns 
on  manner  and  demeanour,  the  Court  of  Appeal  always  is, 
and  must  be,  guided  by  the  impression  made  on  the  Judge 
who  saw  the  witnesses.^' 

In  Village  of  Granby  v.  Menard,  31  S.  C.  R.  14,  the  judg- 
ment of  the  Court  was  delivered  by  Girouard,  J.,  and  waa 
concurred  in  by  all  the  other  Judges.  At  p.  17  he  says: 
"It  is  admitted  that  the  evidence  is  contradictory,  4  or  5 
witnesses,  principally  co-workmen  of  Cot^,  testifying  one 
way,  and  as  many,  chiefly  the  officers  in  charge,  and  experts, 
flatly  contradicting  them.  The  trial  was  held  before  a^udge 
without  a  jury,  the  parties  not  having  exercised  the  option 
both  had  for  a  trial  by  jury.  The  learned  Judge  saw  and 
heard  all  the  witnesses.  True,  he  throws  no  suspicion,  in 
words,  upon  the  character  or  credibility  of  any  of  them,  in 
particular;  in  fact  he  makes  no  remark  upon  their  ^compe- 
tency, manner,  or  demeanour,  although  his  formal  judgment 
is  accompanied  by  a  full  and  elaborate  opinion.^^  Gwynne, 
J.,  at  p.  16  says :    *^  In  a  case  like  the  present,  where  the  trial 
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Judge,  who  has  heard  all  the  witnesses  give  their  evidence 
before  him,  and  who  has  thus  had  an  opportunity  which  no 
court  of  appeal  can  have  of  estimating  tiie  credibility  of  the 
several  witnesses  and  the  value  of  all  their  evidence,  has  ren- 
dered his  judgment,  no  Judge  sitting  in  review  of  or  in  ap- 
peal from  that  judgment,  upon  matters  of  fact,  ought  to  re- 
verse that  judgment,  unless  it  is  shewn  to  be  clearly  wrong 
upon  the  evidence  so  taken/' 

The  remarks  quoted  from  the  last  mentioned  case  appear 
to  me  to  be  very  appropriate  to  the  case  before  us,  and  if  any 
case  may  arise  where  importance  is  to  be  attached  to  the 
opportunity  the  trial  Judge  has  of  seeing  the  witnesses  and 
noticing  their  demeanour  and  manner  of  giving  their  evi- 
dence, and  to  the  value  of  his  decision  reached  in  consequence 
thereof,  it  is  such  a  case  as  the  present.  It  is  not  necessary 
to  review  the  evidence,  because  it  cannot  be  contended  that 
the  evidence  which  the  trial  Judge  believed  is  inconsistent 
with  facts  or  is  incapable  of  supporting  his  decision,  nor  is 
there  any  preponderance  of  probability  that  would  justify 
this  Court  in  coming  to  the  conclusion  that  he  was  clearly 
wrong,  and  consequently  defendant  fails  to  establish  what  he 
must  establish  in  order  to  succeed  in  his  appeal  from  the 
finding  of  the  trial  Judge  that  there  was  a  contract  of  sale 
between  the  parties. 

It  is  contended,  however,  that  there  was  no  acceptance  of 
the  horse  within  the  Sales  of  Goods  Ordinance,  ch.  39  of  the 
Consolidated  Ordinances,  1898,  sec.  6,  so  as  to  make  the 
contract  effective.  The  evidence  for  the  plaintiff,  to  which 
credit  is  to  be  given  by  the  effect  of  the  trial  Judge's  deci- 
sion, is  that  when  defendant  negotiated  for  the  purchase  of 
the  horse  he  said  that  if  one  Ole  Pearson,  who  was  employed 
by  him,  could  work  him,  he  would  buy  him,  that  the  horse 
was  delivered  to  Ole  Pearson,  who  worked  him,  and  that  after 
he  had  worked  him  for  some  time  defendant  inquired  how  the 
horse  was,  and  Ole  Pearson  said  he  was  all  right,  whereupon 
defendant  said  he  would  pay  for  him.  It  is  true  that  this  is 
denied,  but,  in  view  of  the  conclusion  I  have  come  to  on  the 
general  question,  I  must  assume  the  truth  of  it  in  accordance 
with  the  trial  Judge's  finding,  and  I  am  clearly  ofTHe  opinion 
that  the  facts  constitute  an  Unqualified  acceptance.  I  should, 
indeed,  if  it  were  necessary,  be  disposed  to  hold  that  the  re- 
ceipt of  the  horse  by  Ole  Pearson  would,  upon  the  condition 
of  his  being  able  to  work  him  being  established,  constitute 
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an  acceptance  by  defendant,  but  it  is  not  under  the  evidence 
necessary  to  go  that  far. 

The  only  question  then  remaining  is  whether  the  applica- 
tion for  a  new  trial,  on  the  ground  of  the  discovery  of  fresh 
evidence,  should  be  granted.  The  evidence  which  it  is  de- 
sired to  bring  forward,  in  so  far  as  it  would  be  admissible, 
goes  no  farther  than  to  .corroborate  the  evidence  which  de- 
fendant did  adduce,  and  to  contradict  that  of  plaintiff,  and 
it  is  quite  clear  from  the  authorities  that  on  such  evidence 
a  new  trial  will  not  be  grants..  The  new  evidence  required 
to  support  an  application  for  a  new  trial  must  be  conclusive 
in  its  character. 

1  refer  to  Sexsmith  v.  Murphy,  1  Terr.  L.  R.  311;  Ander- 
son V.  Titmas,  36  L.  T.  711;  and  Young  v.  Kershaw^,  81  L. 
T.  531.  In  the  last  mentioned  case.  Smith,  L.J.,  says;  *'It 
seems  to  me  that  the  cases  which  have  been  referred  to  shew 
that  a  new  trial  may  be  granted  if  new  evidence  which  could 
not  have  been  obtained  before  has  been  discovered,  which,  if 
it  had  been  adduced  at  the  trial  would  have  been  conclusive, 
so  that  the  verdict  must  have  been  found  otherwise  than  it 
was.''  And  Collins,  L. J.,  says :  "  As  to  the  class  of  new 
evidence  the  rule  is  that  the  new  evidence  must  be  such  that 
if  adduced  it  would  be  practically  conclusive;  that  is,  evi- 
dence of  such  a  class  as  to  render  it  probable  almost  beyond 
doubt  that  the  verdict  would  be  diiferent."  As  stated,  the 
new  evidence  proposed  in  the  present  case  does  not  come 
within  the  class  described. 

In  my  opinion,  therefore,  for  th^  reasons  stated,  the  ap- 
peal should  be  dismissed  and  the  application  for  a  new  trial 
refused  with  costs. 
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FULL  COURT. 

EEX  V.  VAX  METER. 

Criminal  Law — Defrauding  Creditors — Evidence  —  Admis- 
sions— Dp  positions  of  Defendants  on  Examination  in  Aid 
of  Execjfition — Admissibility — Order  for  Examination — 
Privilege — Canada  Evidence  Act, 

Question  reserved  by  Scott,  J.,  for  the  opinion  of  the 
Court  en  banc,  as  follows : — 
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The  defendant  was  tried  before  me  witli  a  jury  at  the 
Edmonton  sittings  on  23rd  February,  1900,  upon  the  follow- 
ing charges,  viz.: 

1.  For  that  he,  the  said  Baker  A.  Van  Meter,  on  or  about 
the  1st  day  of  November,  A.D.  1905,  at  Millet,  in  the  pro- 
vince of  Alberta,  with  intent  to  defraud  H.  Shorey  &  Co.,  one 
of  his  creditors,  to  whom  he  was  lawfully  indebted  in  a  cer- 
tain sum  of  money,  did  make  or  cause  to  be  made  a  delivery 
of  his  property,  to  wit,  a  certain  sum  of  money  and  certain 
promissor}'  notes  amounting  in  the  aggregate  to  about  the 
sum  of  $5,000,  to  one  Millar. 

2.  And  for  that  he,  the  sjaid  Baker  A.  Van  Meter,  on  or 
about  the  1st  day  of  November,  A.D.  1905,  at  Millet,  in  the 
province  of  Alberta,  with  intent  to  defraud  II.  Shorey  &  Co., 
one  of  his  creditors,  to  whom  he  was  lawfully  indebted  in  a 
certain  sum  of  money,  did  dispose  of  his  property,  to  wit,  a 
certain  sum  of  money  and  certain  promissory  noteji  amount- 
ing in  the  aggregate  to  about  the  sum  of  $5,000,  to  one 
Millar. 

3.  And  for  that  he,  the  said  Baker  A.  Van  Meter,  on  or 
about  the  10th  day  of  November,  A.D.  1905,  at  Millet  afore- 
said, with  intent  to  defraud  H.  Shorey  &  Co.,  one  of  his 
creditors,  to  whom  he  was  lawfully  indebted  in  a  certain  sum 
of  money,  did  make  or  cause  to  be  made  an  assignment  of  his 
propert}%  to  wit,  an  assignment  to  the  Merchants  Bank,  at 
Wattsburg,  United  States  of  America,  of  a  certain  mortgage 
made  to  him,  the  said  Baker  A.  Van  Meter,  by  one  Percy  C. 
Perkins,  and  one  Daniel  B.  Stimmel,  for  securing  the  sum 
of  $5,000. 

The  jury  returned  a  verdict  of  "  guilty/'  I  postponed 
sentence  until  1st  May,  1906,  pending  (he  submission  of  a 
ease  for  the  opinion  of  tlie  Court  en  banc,  and  admitted  the 
defendant  to  bail  in  the  meantime. 

During  the  trial  counsel  for  the  Crown  tendered  as  evi- 
dence the  deposition  of  the  defendant  taken  on  25th  Novem- 
ber, 1905,  upon  his  examination  for  discovery  in  aid  of  ex- 
ecution in  an  action  in  which  H.  Shorey  &  Co.  were  plain- 
tiffs, and  he  was  defendant,  under  an  order  of  the  same  date 
made  by  the  Chief  Justice,  in  the  following  terms: 

"  Upon  the  application  of  the  plaintiff  and  upon  reading 
the  affidavit  of  Canby  Foster  Newell  filed  herein : — It  is  or- 
dered that  the  defendant  do  attend  before  the  deputy  clerk  of 
VOL.  zn.  W.L.B.  NO.  5—28 
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this  Court  at  Edmonton,  at  such  time  and  place  a.-?  the  said 
deputy  clerk  may  appoint,  and  submit  to  be  examined  upon 
oath  as  to  the  estate  and  effects  of  the  defendant  so  examined, 
and  as  to  the  property  and  means  that  the  defendant  so  ex- 
amined had  when  the  liability  sued  on  in  this  action  was 
incurred,  and  as  to  the  property  and  mean.s  he  still  ha*,  and 
as  to  the  disposal  he  has  made  of  any  property  since  contract- 
ing the  debt  or  incurring  the  liability,  and  as  to  what  debts 
are  owing  to  him." 

Objection  was  taken  by  defendant's  counsel  to  the  admis- 
sion of  this  deposition,  on  the  grounds  hereinafter  stated.  I 
overruled  these  objections,  and  the  deposition  was  received 
and  read  to  the  jury. 

It  appears  from  the  deposition  that  during  defendanff^ 
examination  certain  questions  put  by  counsel  for  the  plaintiff 
were  objected  to  by  counsel  for  the  defendant  and  remaine«i 
unanswered,  but  that  other  questions  put  to  the  defendant 
were  answered  by  him  without  objection,  and  his  answers 
thereto  constitute  the  only  evidence  of  the  fraudulent  acts 
with  which  he  was  charged. 

The  objections  to  the  reception  of  tho  depositions  as  evi- 
dence were: 

1.  That  the  statements  of  the  defendant  contained  there- 
in, having  been  made  under  an  order  of  the  Court  which 
required  him  to  answer,  were  not  free  and  voluntary,  and 
were  therefore  inadmissible. 

2.  That  the  onus  was  upon  the  Crown  to  shew  that  the 
statements  were  free  and  voluntary,  and  that  this  has  not  been 
shewn. 

3.  That  the  order  under  which  defendant  was  examined 
was  one  which  was  not  authorized  by  Rule  380  of  the  Judica- 
ture Ordinance;  that  the  Chief  Justice  had  no  jurisdiction  to 
make  such  an  order,  as  that  Rule  authorizes  the  examination 
of  a  defendant  merely  as  to  debts  owing  to  him  at  the  date>)f 
the  order,  and  as  to  the  property  he  then  had,  and  does  not 
authorize  an  examination  as  to  what  disposition  he  may  have 
made  of  any  property  or  effects  prior  to  the  making  of  the 
order. 

4.  That  even  if  defendant  had  upon  bis  examination  ob- 
jected to  answer  the  questions  answered  by  him,  on  the  groimd 
that  his  answer  might  tend  to  criminate  him,  he  would,  in 
view  of  the  order  of  the  Chief  Justice,  have  been  obliged  to 
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answer  them,  and  would  not  be  entitled  to  protection  under 
sec.  5  of  the  Canada  Evidence  Act. 

The  question  submitted  for  the  opinion  of  the  Court  en 
banc  is: 

Was  ihQ  deposition  of  the  defendant  inadmissible  as  evi- 
dence against  him  upon  any  of  the  grounds  stated  in  the 
objections  referred  to? 

P.  J.  Nolan,  Calgary,  for  defendant. 

A.  Turgeon,  Prince  Albert,  for  the  Crown. 

The  judgment  of  the  Court  (Sifton,  C.J.,  Wetmore, 
Scott,  Prendergast,  Newlands,  and  Harvey,  JJ.),  wa^ 
delivered  by 

Wetmore,  J.  (after  setting  out  the  facts) : — It  will  be 
observed  that  the  order  of  the  Chief  Justice  is  framed  in  the 
terms  expressed  in  Rule  380  (2)  of  the  Judicature  Ordi- 
nance, and  the  question  for  the  consideration  of  this  Court  is 
whether  this  deposition  was  properly  received  in  evidence. 

The  accused  in  giving  his  testimony  did  not  object  to  an- 
swer any  question  put  to  him,  on  the  ground  that  his  answer 
might  tend  to  criminate  him  or  establish  his  liability  to  a 
civil  proceeding  at  the  instance  of  the  Crown  or  of  any  per- 
son, as  provided  in  sec.  5  of  the  Canada  Evidence  Act,  as 
substituted  by  61  Vict.  ch.  53.  1  have  no  doubt  that  if  the 
examination  before  the  clerk  was  properly  and  lawfully  held 
the  deposition  under  such  circumstances  might  be  put  in  as 
evidence.  Before  the  passing  of  the  Canada  Evidence  Act 
it  was  very  clearly  established  by  the  more  recent  authorities 
that  where  a  witness  was  giving  his  testimony  under  properly 
constituted  proceedings  m  which  he  was  required  to  give 
sworn  testimony,  if  a  question  was  put  to  him  which  tended 
to  criminate  him,  and  he  did  not  object  to  answer  on  the 
ground  that  his  answer  might  so  tend  to  criminate  him,  his 
answer  would  be  receivable  in  evidence  against  him  on  a  crimi- 
nah  prosecution.  As  authority  for  this  it  is  only  necessary 
to  refer  to  Regina  v.  Coote,  L.  R.  4  P.  C.  at  p.  607.  It  was 
also  the  law  at  that  time  that  if  a  witness  claimed  the  privi- 
lege, and  the  Court  or  officer  holding  the  inquiry  insisted  upon 
his  answering^  notwithstanding  that  he  claimed  such  privi- 
lege, the  answer  so  given  would  not  be  receivable  in  a  criminal 
prosecution  against  him.     Section  5  of  the  Canada  Evidence 
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Act,  afi  enacted  by  61  Vict.,  only  provides  that  in  every  in- 
stance a  witness  can  be  compelled  to  answer,  but,  if  he  claims 
the  privilege,  his  answer  will  not  be  receivable  against  him  in 
a  criminal  prosecution;  if  he  does  not  claim  the  privilege,  it 
is  receivable. 

Now  the  question  here  is  whether  the  examination  in  this 
case  before  the  deputy  clerk  was  being  lawfully  held  or  not. 
In  the  first  place,  had  the  Chief  Justice  authority  to  make 
the  order  for  examination  that  he  did,  and  had  the  clerk  the 
authority  to  hold  the  examination  therein  provided  for  ? 
Sub-section  1  of  Rule  380  of  the  Judicature  Ordinance  is,  in 
effect,  identical  with  Bule  32  of  Order  XLII.  of  the  Eng- 
lish Rules,  and  that  was  the  only  provision  for  examina- 
tion for  discovery  in  aid  of  execution  contained  in  our  Or- 
dinances relating  to  the  administration  of  justice  down  to  the 
consolidation  of  these  Ordinances  in  1893,  when  what  is  now 
sub-sec.  2  of  Rule  380  of  the  Judicature  Ordinance  now  in 
force  was  introduced.    That  provision  is  as  follows : 

**  Where  judgment  has  been  obtained  as  aforesaid,  the 
Court  or  Judge  may,  ex  parte  on  the  application  of  the  part)' 
entitled  to  enforce  the  judgment,  order  any  clerk  or  employee 
or  former  clerk  or  employee  of  the  judgment  debtor  or  any 
person  or  officer  or  officers  of  any  corporation  to  whom  the 
debtor  has  made  a  transfer  of  his  property  or  effects  since  the 
date  when  the  liability  or  debt  which  was  the  subject  of  the 
action  in  which  judgment  was  obtained  was  incurred,  to 
attend  before  the  clerk  of  the  Court  or  other  person  to  be 
named  in  the  order,  and  to  submit  to  be  examined  upon  oatli 
as  to  the  estate  and  effects  of  the  debtor,  and  as  to  the  pro- 
perty and  means  he  had  when  the  liabiliCy  or  debt  aforesaid 
was  incurred,  and  (as  to  the  property  or  means  he  still  has  of 
discharging  the  judgment)  and  as  to  the  disposal  he  has  made 
of  any  property  since  contracting  the  debt  or  incurring  the 
liability  (and  as  to  any  and  what  debts  are  owing  to  him/') 

It  will  be  observed  that  sub-sec.  1  of  that  Rule  380  does 
not  authorize  an  examination  to  the  same  extent  as  that 
provided  for  in  sub-sec.  2.  By  sub-sec.  1  the  examination  of 
the  debtor  is  confined  to  an  examination  as  to  whether  any 
and  what  debts  are  owing  to  the  debtor,  and  whether  the 
debtor  has  any  and  what  property  or  means  of  satisfying  a 
judgment  or  order.  Sub-section  2  does  not  relate  to  an  ex- 
amination of  the  judgment  debtor  at  all,  and  it  permits  the 
party  examined  to  be  examined  not  only  as  to  the  property 
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or  means  which  the  debtor  has  at  the  time  of  the  examina- 
tion of  satisfying  the  judgment,  and  as  to  any  and  what 
debts  are  then  owing  to  him,  but  it  permits  him  to  be  ex- 
amined also  as  to  the  estate  and  effects  of  the  debtor  gen- 
erally, and  as  to  the  property  and  means  he  had  when  the 
liability  was  incurred,  and  as  to  the  disposal  he  has  made 
of  any  property  since  incurring  the  liability.  The  order  of 
the  Chief  Justice  directed  an  examination  as  to  whether  any 
and  what  debts  were  owing  to  the  debtor  at  the  time  of  the 
examination,  and  whether  the  debtor  had  any  and  what 
property  or  means  of  satisfying  the  judgment.  In  so  far  it 
was  within  the  provisions  of  sub-sec.  1  of  the  Rule.  Now,  is 
it  bad  because  it  went  further  and  directed  the  debtor  to  be 
examined  as  to  matter  not  embraced  by  this  sub-sec.  1,  but 
embraced  by  sub-sec.  2?  I  am  quite  clear  that  the  order 
ought  not  to  have  gone  that  far,  but  it  does  not  follow  that 
because  it  did  go  that  far  it  is  bad.  It  is  good  in  so  far  as 
it  authorized  the  examination  upon  the  subjects  mentioned  in 
sub-sec.  1  of  the  Rule.  Did  the  fact  that  it  went  further 
make  the  order  bad?  Was  the  deputy  clerk  not  authorized 
to  hold  an  inquiry  at  all  ?  I  cannot  bring  my  mind  to  that 
conclusion.  I  am  of  opinion  that  the  deputy  clerk  was  au- 
thorized to  hold  an  inquiry.  It  might  be,  and  I  think  prob- 
ably was,  the  fact  that  the  going  into  the  matters  which  were 
not  embraced  by  sub-sec.  1  of  the  Rule  would  be  objection- 
able; that  is,  objection  might  be  raised  to  any  question  that 
went  beyond  an  inquiry  into  those  subjects,  and  such  objec- 
tion might  be  good.  But,  as  a  matter  of  fact,  the  accused 
was  being  examined  under  oath  and  therefore  giving  evidence 
before  a  duly  authorized  authority,  and  therefore  the  con- 
fessions or  admissions  that  were  made  in  the  course  of  such 
an  examination  were  not  extra-judicial,  and  would  come 
within  the  provisions  of  sec.  5  of  the  Canada  Evidence  Act, 
as  enacted  by  61  Vict.  That  being  so,  I  em  of  opinion  that 
the  accused,  not  having  raised  the  objection  to  answering 
'the  question  on  the  ground  that  his  answer  would  tend  to 
criminate  him,  his  deposition  was  admissible,  and  that  the 
conviction  in  this  case  should  be  confirmed. 
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MANITOBA. 

RiciiAiiDs,  J.  April  23rd,  1906. 

TRIAL. 

BANK  OF  OTTAWIA  v.  NEWTON. 

Bankruptcy  and  Insolvency  —  Assignment  for  Benefit  of 
Creditors-^-Claim  to  Rank  on  Estate  hy  Secured  Credir 
tors — Valuing  Security — Claim  for  Balance — Manitoba 
Assignments  Act  —  Duty  of  Assignee  —  Realization  of 
Securities — Balance — Revaluation, 

A  trading  firm  owed  the  plaintiffs  money,  and  had  given 
security  for  the  debt.  The  debtors  afterwards  assigned,  un- 
der the  provisions  of  the  Assignments  Act,  to  the  defendant, 
who  was  an  oflBcial  assignee. 

The  plaintiffs  proved  their  claim  at  $5,390.25,  valued  the 
security  at  $3,612.03,  and  claimed  to  rank  on  the  estate  for 
$1,778.22. 

The  defendant  did  not  expressly  consent  to  the  plaintiffs 
ranking  for  the  $1,778.22,  and  did  not  require  them  to  assign 
the  security  to  him. 

The  defendant  could,  within  30  days  from  the  filing  of 
the  claim,  have  ascertained  the  value  of  the  security. 

The  plaintiffs  realized  from  part  of  the  security  $4,547.07 
and  incurred  $456.14  for  costs  in  so  doing. 

On  9th  June,  1905,  defendant  served  plaintiffs  with  a 
notice  disputing  their  claim  to  rank  for  the  $1,778.22,  and 
on  21st  June,  1905,  plaintiffs  brought  this  action  for  a  de- 
claration that  they  were  entitled  to  rank  for  that  sum. 

An  agreed  statement  of  facts  was  filed,  which  provided 
that  the  Court  could  draw  the  inferences  of  fact,  and  the  Court 
was  asked  to  decide  the  following  questions : — 

First,  the  amount  for  which  plaintiffs  were  entitleil  to 
rank  on  the  estate. 

Second,  whether  defendant  was  entitled  to  the  balancre  of 
the  security,  and  whether  plaintiffs  were  bound  to  revalue 
that  balance. 
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Plaintiffs  contended  that,  as  defendant  delayed  to  elect, 
under  sec.  29  of  the  Act,  beyond  what  constituted  a  reason- 
able time  to  enable  him  to  value  the  security,  he  should  be 
held  to  have  thereby  assented  to  its  retention  by  plaintiffs. 

They  further  contended  that  such  alleged  assent  vested  in 
plaintiffs  an  absolute  title  to  the  assets  covered  by  the  secur- 
ity, and  thereby  satisfied  their  claim  to  the  extent  of  $3,612.02, 
the  amount  at  which  they  had  valued  the  security. 

They  contended  that,  as  a  result  of  the  above,  they  took 
the  assets  as  absolute  purchasers,  freed  from  all  equities  in 
favour  of  the  assignee,  or  the  debtor,  or  the  estate,  and  that 
they  were  not  bound  to  account  for  their  dealings  with  those 
assets. 

H.  A.  Robson,  for  plaintiffs. 

A.  E.  Hoskin,  for.  defendant. 

Richards,  J. : — The  plaintiffs  rely  on  the  decision  in 
Bell  v.  Ross,  11  A.  R.  458,  which  turned  on  sec.  84  of  the  In- 
solvent Act  of  1875. 

That  case,  however,  turned  on  the  fact  that,  by  sec.  84,  the 
secured  creditor,  on  getting  the  assignee's  assent,  was  to 
retain,  not  the  security,  as  such,  but  "  the  property  or  effects 
constituting  such  security,"  and  on  the  provisions  of  sec. 
85,  which  are  inconsistent  with  any  other  interpretation  of 
sec.  84  than  that  the  assignee's  assent  operated  as  an  abso-  • 
lute  statutory  sale  of  the  property. 

The  Insolvent  Act  of  1875  contemplated  the  release  of  the 
debtor  from  all  of  his  liabilities,  whether  the  estate  paid  them 
in  full  or  not. 

The  result  was,  that,  in  a  case  under  sec,  84,  only  the 
secured  creditor  and  the  insolvent's  other  creditors  were 
interest-ed  in  the  disposal  of  the  property  or  effects  covered 
by  the  security;  and  sec.  86  enabled  those  other  creditors 
to  decide  whether  or  not  such  statutory  sale  should  be  made 
to  the  secured  creditor.  Xo  wrong,  therefore,  was  done  to 
any  one  if,  after  becoming  the  owner  of  the  properFy  or 
effects  in  that  way,  the  creditor  so  acquiring  them  realized 
more  or  less  than  the  valuation  at  which  he  took  tlicm. 

Under  the  Assignments  Act  there  is  no  statutory  release 
of  the  debtor.  He  remains  liable  for  such  portions  of  his 
debts  as  the  creditors  fail  to  realize  under  the  assignment. 
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Section  29  of  the  Act,  after  providing  that,  In  his  proof 
of  claim,  a  secured  creditor  shall  put  a  specified  value  on 
his  security,  says:  "  And  the  assignee,  under  the  authority  of 
the  creditors,  may  either  consent  to  the  right  of  the  creditor 
to  rank  for  the  claim  after  deducting  such  valuation,  or  he 
may  require  from  the  creditor  an  assignment  of  the  security, 
at  an  advance  of  10  per  cent,  upon  the  specified  value,  to 
be  paid  out  of  the  estate;  and  in  such  case  the  difference  be- 
tween the  value  at  which  the  security  is  retained  and  the 
amount  of  the  gross  claim  of  the  creditor  shall  be  the  amount 
for  which  he  shall  rank  and  vote  in  respect  of  the  estate." 

It  is  argued  that  the  words  "  at  which  the  security  is  re- 
tained "  imply  such  a  retention  as  that  under  sec.  84  of  the 
Insolvent  Act,  that  is  to  say,  a  statutory  sale. 

But  the  wording  of  the  two  Acts  is  very  different.  The 
Insolvent  Act  provides  for  the  retention  of  "the  property 
or  effects  constituting  such  security. '^  The  Manitoba  Act 
simply  refers  to  the  retention  of  "the  security.^'  There  is 
nothing  in  the  Manitoba  Act  which,  like  sec.  35  of  the  In- 
solvent Act,  would  be  inconsistent  with  the  security  remain- 
ing a  security  only,  after  the  retention. 

The  word  "  security "  has  a  definite  meaning,  in  which 
it  is  ordinarily  used,  and  I  see  no  good  reason  for  enlarging 
or  changing  that  meaning  in  sec.  29. 

There  is  no  provision  in  the  Assignments  Act  for  getting 
the  consent  of  the  debtor  to  the  retention  of  the  security. 
If  it  is  treated  as  remaining  as  a  security  only,  after  the 
assignee  assents  to  the  retention,  there  is  no  reason  why*  the 
debtor's  assent  should  be  had.  But,  if  the  effect  of  the 
assi^ee'.-  assent  to  the  retention  were  to  effect,  as  contended 
by  tlie  plaintiffs,  a  statutory  sale  of  the  property  or  effects 
constituting  the  security,  then  the  retaining  creditor  might, 
without  the  assent  of  the  debtor,  be  put  into  a  position  where 
he  might  realize  more  out  of  the  property  and  effects  than 
would  pay  his  claim  in  full,  in  addition  to  his  getting  divi- 
dends on  the  difference  between  his  full  claim  and  what  he 
vahi(?d   the  security  at. 

The  result  would  be  that  the  debtor^s  balances  of  liability 
in  Miif  other  creditors,  remaining  unpaid  after  the  estate 
was  exhausted,  would  be  the  greater  by  the  amount  received 
over  his  full  claim  by  the  retaining  creditor. 

In  the  absence  of  express  enactments  that  leave  reason- 
able room  for  no  other  course,  it  seems  to  me  impossible  to 
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hold  that  the  legislature  meant  to  place  a  debtor,  without  his 
assent,  in  a  position  that  might  cause  the  above  result. 

Answering  the  second  question  first,  I  hold  that,  on  the 
statement  of  facts,  as  submitted,  the  assignee  is  not  entitled 
to  the  balance  of  the  securities,  and  that  the  plaintiffs,  if  they 
desire  to  rank  on  the  estate,  must  re-value  that  balance.  As 
to  the  first  question,  I  hold  that  the  amount  for  which  the 
plaintiffs  are  entitled  to  rank  on  the  estate,  is  the  balance 
of  their  original  claim,  after  deducting  the  amount  realized 
on  the  securities  (less  costs  of  collecting  same),  and  after 
further  deducting  the  amoimt  at  which  the  balance  of  the 
securities  is  re-valued.  ^ 

The  plaintiffs  to  pay  defendant's  costs  of  this  action. 
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Abbil  20th,  1906. 

FULL  COURT. 

PINE  CREEK  V.  PEARSE. 

Mines  and  Minerals — Mineral  Claim — Invalidity — Imperfecr 
tions  in  Staking — Mineral  Act. 

$ 
Appeal  by  plaintiffs  from  judgment  of  Young,  Ck).  C.J. 

at  Atlin,  in  favour  of  defendants  in  an  action  for  a  declara- 
tion of  the  invalidity  of  defendants'  mineral  claim,  the 
^'  Starlight.'^ 

The  appeal  was  heard  by  Irving,  Duff,  and  Morrison, 
JJ. 

E.  V.  Bodwell,  K.C.,  and  G.  M.  Grant,  for  plaintiffs. 
A.  D.  Taylor  and  C.  D.  Mason,  for  defendants. 

Irving^  J. : — I  am  of  opinion  that  the  admission  that  the 
Starlight's  posts  are  not  of  full  size  is  fatal. 
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The  provisions  of  sec.  20  of  the  Mineral  Act  are  imper- 
ative, and  sec.  33  cannot  help  the  defendants. 

It  is  unnecessary  to  discuss  the  other  points. 

1  would  allow  the  appeal. 

Duff,  J. : — The  decision  in  Manley  v.  CoUom,  32  S.  C.  R. 
371,  in  my  opinion,  coerces  us  to  hold  that  the  imperfections 
in  the  staking  of  the  Starlight  claim  are  fatal  to  its  validity. 
This  seems  regrettable,  but  perhaps  certainty  of  title  to  min- 
eral lands  held  under  the  Mineral  Act  and  the  Placer  Act 
is  best  secured  by  a  rigid  application  of  the  statutory  con- 
ditions. 

The  appeal  should  be  allowed  with  costs. 
Morrison,  J.,  concurred  in  allowing  the  appeal. 
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April  20th,  1906. 

full  court. 

FERNAN  V.  MONITOR. 

Contract — Arbitration  Claiise — Rpscission  of  Contract — Ac- 
tion— Stay  of  Proceedings — Willingness  to  Arbitrate, 

Appeal  by  defendants  from  order  of  Forin,  Co.  C.J.,  in 
Chambers,  dismissing  their  application  to  stay  the  action. 

Defendants  engaged  plaintiff's  services  under  an  agree- 
ment containing  clauses  providing  for  the  submission  to 
arbitration  of  any  dispute  which  should  arise  between  them, 
and  also  for  the  rescission  of  the  agreement  in  certain  cir- 
cumstances. Defendants  rescinded  the  agreement,  and  plain- 
tiff brought  this  action  to  establish  his  rights.  Defendants 
moved  to  stay  proceedings  in  the  action  upon  the  ground 
that  the  arbitration  clause  was  paramount.  The  application 
was  dismissed. 


FERNAN  V.  MOyirOK.  427 

The  appeal  was  heard  by  Irving,  Duff,  and  Morrison, 
JJ. 

E.  P.  Davis,  K.C.,  for  defendants. 

J.  A.  Maedonald,  K.C.,  for  plaintiff,  contended  that,  a^ 
the  agreement  had  been  rescinded,  the  provision  as  to  arbi- 
tration went  with  it. 

DuFP^  J.: — I  agree  with  the  learned  local  Judge  that 
the  fair  conclusion  from  the  material  before  him  is,  that  the 
directors  of  the  defendant  company  were  not,  at  the  com- 
mencement of  the  proceedings,  ready  and  willing  to  submit 
the  differences  between  them  and  the  plaintiff  to  arbitration. 

The  appeal,  therefore,  should  be  dismissed  with  costs. 

Morrison,  J.,  agreed  in  dismissing  the  appeal. 

Irving,  J.: — In  my  opinion,  this  appeal  should  be  al- 
lowed. 

From  the  correspondence  and  conduct  of  the  directors,  I 
would  have  inferred  that  the  defendants  were  not  willing  that 
the  matters  in  dispute  should  be  referred  to  arbitration. 
From  Mr.  Gintzburger's  affidavit  there  seems  to  have  been  a 
change  of  policy  in  that  respect  just  before  the  plaintiff 
launched  his  action.  There  being  no  cross-examination  on 
the  affidavit,  I  think  it  must  be  accepted,  but  I  feel  bound 
to  say  that  it  would  have  been  much  more  satisfactory  if  an 
affidavit  had  been  filed  by  some  member  of  the  board.  As  to 
an  affidavit  on  infonnation  and  belief  being  sufficient  to 
support  this  application,  see  Vinall  v.  de  Pass,  [1892]  A. 
C.  90. 

Clause  8  does  not  permit  the  rescinding  of  the  agreement 
by  the  company  without  their  having  to  shew  that  the  plain- 
tiff was  guilty  of  a  breach  of  some  of  the  matters  mentioned 
in  that  clause :  Griggs  v.  Billington,  27  U.  C.  R.  520.  That 
being  so,  the  question  whether  there  was  or  was  not  a  breach 
of  any  of  them  is  a  matter  in  difference  between  the  parties, 
which  must  be  arbitrated  upon  under  clause  11. 

If  parties  choose  to  determine  for  themselves  that  they 
will  have  a  domestic  forum,  then  a  prima  facie  duty  is  cast 
upon  the  Courts  to  act  upon  such  agreement:  Turnock  v. 
Sartoris,  43  Ch.  D.  150. 
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BBITISH  COLTJHBIA. 

(VICTORIA.) 

April  20th,  1906. 
full  court. 

VOIGHT  V.  GROVES. 

Mines  and  Minerals — Adverse  Action — Failure  of  Plaintiff 
to  Prove  Claim — Inquiry  into  Title  of  Defendants-Jur- 
isdiction— Mineral  Act  Amendment  Act,  1898,  sec.  11 — 
Adverse  Proceedings — Validity  of  Mineral  Claim — Locor 
tion — Records — Prior  Claim — Finding  of  Trial  Judge — 
Credibility  of  Witnesses  —  Appeal  —  Reversal — Onus — 
Fraud — Abuse  of  Process  of  Court. 

Appeal  by  defendants  from  judgment  of  the  trial  Judge, 
in  so  far  as  it  was  against  defendants. 

Plaintiff,  claiming  as  owner  of  the  "  Victor  ^'  and  "  Mary 
V.'^  mineral  claims,  adversed  the  application  of  defendants 
Wright  and  Barron  for  a  certificate  of  improvements  to  the 
"  Olympia ''  mineral  claim. 

The  trial  Judge  dismissed  the  action,  but  found  that  de- 
fendants had  not  affirmatively  proved  their  title  to  the 
Olympia  claim,  and  against  this  finding  defendants  appealed. 

The  appeal  was  heard  by  Hunter,  C.J.,  Martin,  J., 
Puff,  J. 

J.  A.  Macdonald,  K.C.,  for  defendants. 

E.  P.  Davis,  K.C.,  for  plaintiff. 

Duff,  J.: — This  action  is  ostensibly  brought  to  enforce 
an  adverse  claim  pursuant  to  the  provisions  of  sec.  37  of  the 
Mineral  Act. 

Defendants  have  applied  for  a  Crown  grant  of  the  Olym- 
pia mineral  claim,  which  is  situated  on  Copper  Mountain,  in 
the  Similkameen  district. 

Plaintiff's  claim  is  on  its  face  made  in  respect  of  two 
mineral  claims,  the  Victor  and  the  Mary  V.,  of  which,  by  the 
statement  of  claim,  plaintiff  is  alleged  to  be  the  holder. 
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At  the  outset  of  the  trial  it  was  admitted  that  plaintiffl 
could  not  support  the  allegation  that  the  boundaries  of  these 
claims  embrace  any  part  of  the  area  within  the  limits  of  the 
Olympia;  and,  consequently,  that  plaintiff  coidd  not  pretend 
to  claim  any  right  to  any  part  of  the  land  or  minerals  within 
the  limits  of  the  Olympia. 

I  pass  for  the  present  the  question  whether,  in  view  of  this 
admission,  and  of  other  circumstances  to  which  I  shall  after- 
wards refer,  the  trial  Judge  had  property  before  him  the 
question  whether  the  Olympia  is  a  valid  mineral  claim;  and 
I  proceed  to  consider  whether  the  Judge^s  determination  of 
this  question  (adversely  to  the  defendants)  can  be  sustained. 

The  Olympia  was  located  and  recorded  in  March,  1900. 
Admittedly  it  is,  with  the  exception  of  a  small  space,  wholly 
within  the  boimdaries  of  the  Star  mineral  claim,  located  in 
March,  1899. 

In  the  meantime,  I  assume  (against  the  defendants)  that, 
if  at  the  time  of  the  locating  of  the  Olympia,  the  Star  was  a 
valid  and  subsisting  mineral  claim,  the  validity  of  the  Olym- 
pia as  a  mineral  claim  cannot  be  supported. 

Certificates  of  work  in  respect  of  the  Star  were  issued  at 
various  times  after  the  date  of  the  recording  of  it,  extending 
its  life  imtil  March,  1903,  that  is  to  say,  for  a  period  two 
years  after  the  date  of  the  locating  of  the  Olympia.  The 
Star,  therefore,  is  validly  located  and  recorded,  was  a  living 
claim  at  the  time  of  the  locating  of  the  Olympia;  and  the 
determination  of  the  question  of  fact  we  are  considering  de- 
pends, consequently,  upon  the  answer  to  be  given  to  the  ques- 
tion whether  the  Star  was  validly  located  and  recorded. 

It  is  not  contended  that  in  the  locating  and  recording  of 
the  Star  the  formal  requirements  of  the  Mineral  Act  were 
not  complied  with.  The  attack  upon  the  validity  of  the  Star 
is  based  upon  the  all^ation  that  at  the  time  of  its  locating, 
the  ground  sought  to  be  taken  up  was  already  occupied  by 
another  claim,  the  Centre  Star. 

It  is  not  disputed  that  at  the  time  of  the  locating  of  the 
Star,  there  was  a  mineral  claim  known  as  the  Centre  Star 
(occupying  ground  contiguous  to  ground  taken  up  by  the 
Star)  which  was  located  on  20th  October,  1898,  and  recorded 
on  the  following  5th  November.  No  suggestion  is  made 
against  the  validity  of  the  Centre  Star.  The  controversy  be- 
tween the  parties  is  whether  it  occupied  the  ground  after- 
wards taken  up  by  the  Star. 
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In  October,  1898,  Emil  Voight,  the  husband  of  plaintiff, 
the  defendant  Wright,  one  Morgan,  and  one  Beaver,  were 
members  of  an  association  formed  for  the  purpose  of  pro- 
specting and  working  mineral  claims  on  Copper  Mountain, 
which  may  with  sufficient  accuracy  for  our  present  purposes 
be  referred  to  as  a  mining  partnership.  Beaver  was  a  pro- 
spector, and  had  during  the  prospecting  season  of  1898  been 
engaged  in  prospecting  for  Voight  and  Wright  under  a  grub- 
stake arrangement.  Morgan  was  admitted  into  the  associa- 
tion in  August.  Voight  was  manager.  In  the  early  part  of 
October  Beaver  engaged  one  Bate  to  work  for  the  partnership 
at  wages,  and  on  20th  October  four  claims  were  located  on 
Wolf  Creek  in  the  vicinity  of  Copper  Mountain  in  the  in- 
terests of  the  partnership.  These  claims  were  the  Centre 
Star  and  the  Agnes,  both  located  on  20th  October,  1898,  and 
the  Great  Western  and  the  Southern,  located  (as  appears  from 
the  records)  on  tlie  24th  and  25th  days  of  the  same  month 
respectively. 

The  defendants'  case  is  that  these  4  claims  were  located 
with  the  object  of  taking  up  the  whole  of  the  bed  of  Wolf 
Creek;  that  with  this  object  they  were  so  placed  as  to  abut 
one  another  and  to  form  a  string  of  claims  following  the  bed 
of  the  creek  from  north  to  south — the  Great  Western  being 
the  most  northerly,  the  Centre  Star  adjoining  the  Great  West- 
ern on  the  south,  the  Agnes  adjoining  the  Centre  Star  on  the 
south;  and  the  Northern  in  turn  lying  to  the  south  of  the 
Agnes,  and  separated  from  it  by  a  small  interval,  which  was 
afterwards  taken  up  by  a  fractional  claim ;  and  that  later,  for 
some  reason  which  is  not  very  fully  stated,  before  the  expiry 
of  the  first  year  of  the  existence  of  these  claims,  it  was  de- 
cided by  the  persons  interested  to  locate  upon  the  same 
ground  4  new  claims ;  and  that  this  was  done  during  the  first 
few  months  of  the  year  1899.  One  of  these  new  claims  the 
defendants  say  was  the  Star,  and  that  claim  (they  say)  was 
located  on  the  site  of  the  Centre  Star,  on  the  date  I  have 
already  mentioned. 

I  have  come  to  the  conclusion  that  defendants  have  estab- 
lished this  case.  I  do  not  forget  the  rule  relating  to  the 
weight  to  be  attached  to  the  finding  of  the  trial  Judge  on 
questions  of  fact.  Where  one's  view  of  the  intrinsic  credi- 
bility of  individual  witnesses  is  the  controlling  factor  in  a 
case,  and  where  the  estimate  of  the  character  of  such  wit- 
nesses based  upon  their  demeanour  must  largely  determine 
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the  character  of  that  view,  an  appeal  on  questions  of  fact, 
although  given  theoretically,  is  generally  in  practice  an 
appeal  in  name  only.  But  one  cannot  refuse  to  recognise 
that  there  is  a  right  of  appeal  on  such  questions,  and  that  on 
an  appeal  from  a  judgment  after  a  trial  by  a  Judge  sitting 
alone,  the  hearing  of  the  appeal  is  a  re-hearing  of  the  cause; 
and  where  giving  the  fullest  weight  which  is  justly  due  to 
the  views  of  the  trial  Judge  as  to  the  credibility  of  particular 
witnesses,  one  finds  that  one  cannot  reconcile  his  decision 
with  the  inferences  one  draws  from  admitted  facts,  from  fact^ 
proved  by  credible  witnesses  or  by  documents,  from  circum- 
stances which  are  common  ground,  then  1  think  that  gener- 
ally one  should  not  regard  oneself  as  bound  by  his  conclu- 
sions. 

Before  proceeding  further,  I  should  mention  a  point  re- 
lied upon  by  Mr.  Davis,  namely,  that  under  sec.  131  of  the 
Mineral  Act,  where  you  have  a  record  of  a  mineral  claim, 
thp  onus  is  thrown  upon  the  person  who  seeks  to  attack  the 
validity  of  the  claim.  In  this  case,  unquestionably  I  think, 
the  record  of  the  Star  being  prior  to  the  record  of  the 
Olympia,  the  defendants,  in  order  to  succeed,  must  sustain 
this  onus.  But  this  onus  may  be  discharged  by  any  method 
01  proof  which  is  available  in  the  courts  of  this  country  for 
the  purpose  of  establishing  any  proposition  of  fact. 

During  the  argument  some  suggestion  was  made  that 
the  exact  situation  of  the  Star  having  been  ascertained,  de- 
fendants could  not  effectually  attack  the  validity  of  the  Star 
on  the  ground  that  it  was  located  upon  the  site  of  a  subsisting 
mineral  claim  without  proving  by  exact  measurements  the 
site  of  that  claim.  With  this  suggestion  I  cannot  agree.  I 
know  of  no  authority,  of  no  principle,  of  no  sound  ground 
for  holding  that  methods  of  proof  available  in  any  other  dis- 
puted question  of  fact  are  not  equally  available  in  adjudicat- 
ing upon  questions  arising  under  the  Mineral  Act. 

Xow,  it  is  first  to  be  observed  that  defendants'  case  is 
entirely  consistent  with  a  considerable  mass  of  proved  and 
admitted  facts.  It  is  not  disputed  that  on  a  date  which  does 
not  appear,  a  date  apparently  prior  to  June,  1899,  Voight, 
the  husband  of  plaintiff,  as  manager  of  the  partnership,  did 
locate,  in  the  interests  of  the  partnership,  on  the  identical 
ground  occupied  by  the  Great  Western  mineral  claim  (while 
the  Great  Western  was  a  living  claim),  the  Xorthern  mineral 
claim,  placing  the  initial  post  and  the  Xo.  2  post  of  the 


432  ^^E   WESTERN  LAW  BEPOUTEK. 

Northern  beside  the  initial  post  and  the  No.  2  post  of  the 
Great  Western.  It  is  proved  by  evidence,  to  v^hich  1  shall  re- 
fer in  detail,  that  on  7th  January,  1899,  within  three  months 
after  the  location  of  the  Agnes,  the  Mary  Agnes  wag  located 
for  the  benefit  of  the  partnership,  on  ground  substantially 
identical  with  the  ground  then  occupied  by  the  Agnes. 

Nor  can  there  be  any  doubt,  1  think,  on  the  evidence, 
that  the  Northern  mineral  claim  was,  early  in  1899,  re- 
located under  the  name  of  the  Southern.  In  the  first  jjlace, 
the  agreement  of  Ist  March,  to  which  1  have  referred,  con- 
tains a  recital  that  the  Southern  is  a  re-location  of  the 
Northern.  It  was  pointed  out  on  the  argument  that  the  date 
of  the  locating  of  the  Southern  is  given  as  14th  March,  1899. 
That  circumstance  does  not,  I  think,  militate  seriously  against 
the  inference  to  be  drawn  from  this  recital.  It  may  be  that 
the  Southern  was  located  in  January  when  the  Mary  Agnes 
was  located,  and  that  by  some  mistake  it  was  not  then  re- 
corded; but,  however  that  may  be,  it  seems  quite  certain  that 
the  agreement  of  Ist  March  was  executed  in  the  belief  that 
the  groimd  occupied  by  the  Northern  had  been,  or  would  be, 
taken  up  afresh  under  the  name  of  the  Southern;  and,  with 
the  exception  of  Voight's  unsupported  statement,  there  is  no 
suggestion  that  this  design  was  not  carried  out. 

As  to  3  of  the  4  claims  referred  to,  therefore,  it  seems 
clear  that  the  partnership  at  the  beginning  of  1899  decided 
upon  the  policy  of  covering  by  freshly  located  claims  the  area 
occupied  by  the  claims  already  located,  and  that  this  policy 
was  carried  out.  The  ultimate  object  of  this  design  is  indi- 
cated by  the  statement  made  by  Voight  during  his  examina- 
tion by  the  trial  Judge  to  the  effect  that  he  desired  to  place 
the  claims  in  situations  to  take  up  more  effectively  the  whole 
of  the  bed  of  the  creek  between  the  Great  Western  and  the 
Northern. 

On  14th  March,  1899,  the  Star  was  located  on  the  area 
intervening  between  the  Great  Western  and  the  Agnes;  and 
if,  as  defendants  contend,  that  ground  was  already  taken  up 
by  the  Centre  Star,  Yoight  was  overlocating  the  Star  upon 
that  ground,  simply  following  out  this  policy. 

Let  us  now  consider  the  situation  of  the  individual  claims. 
I  shall  first  discuss  this  question  apart  from  the  oral  testi- 
mony of  those  witnesses  who  speak  of  the  locating  of  the 
claims  from  personal  knowledge. 
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First,  as  to  the  Great  Western.  It  is  stated  by  Voight 
that  this  claim  occupied  precisely,  as  1  have  already  men- 
tioned,  the  area  shewn  as  that  occupied  by  the  Northern  oa 
plan  G.  37. 

As  to  the  Xorthern,  it  is  admitted  by  Voight  that  the- 
Southern  was  separated  from  the  Mary  Agnes  by  the  Flo- 
bert  Fraction,  and  I  have  already  mentioned  my  reasons, 
founded  on  the  agreement  of  1st  March,  for  concluding  that 
the  Southern  was  a  re-location  of  the  Northern. 

The  Agnes  and  the  Centre  Star  may  be  conveniently  dealt 
with  together.  Standing  by  themselves,  the  records  of  1898 
and  1899,  taken  together  with  the  undisputed  facts,  strongly 
support  the  view  that  the  Agnes  adjoined  the  area  which  was 
afterwards  located  as  the  Star  on  the  south,  and  that  of  the- 
Centre  Star  adjoined  the  Agnes  on  the  north.  On  7th  Janu- 
ary, 1899,  the  Mary  Agnes  was  located  on  the  ground  occu- 
pied by  the  Agnes.  That  is  she^vn  by  the  affidavit  of  claim 
made  by  plaintiff  in  September,  1899  (less  than  a  year  after 
the  locating  of  the  Agnes  and  9  months  after  the  locating  of 
the  Mary  Agnes),  in  adverse  proceedings  instituted  by  her 
against  defendants'  application  for  a  certificate  of  improve- 
ments in  respect  of  the  Mary  Agnes.  It  is  also  shewn  by  a 
recital  in  an  agreement  made  between  Voight  and  hie  part- 
ners, dated  1st  March,  1899,  which  describes  the  Mary  Agnes 
as  a  re-location  of  the  Agnes.  Moreover,  Groves,  one  of  the 
defendants,  states  that  he  found  the  initial  posts  of  the  Agnes 
and  the  Mary  Agnes  at  the  place  where  he  found  the  No.  2 
post  of  the  Olympia,  and  that  the  notices  upon  these  posts 
shewed  that  the  claims  occupied  the  same  area.  Voight,  it 
is  true,  will  not  admit  the  identity  of  the  sites  of  these  two 
claims.  The  initial  posts,  he  says,  were  ''50,  60,  or  70,  or 
possibly  100,  feet  apart ;"  the  No.  2  posts,  he  says,  were  sepa- 
rated by  as  much  as  700  feet.  But  at  the  same  time  he  said 
he  knew  little  or  nothing  of  the  Agnes,  and  finally  when 
pressed  on  cross-examination,  admitted  (to  use  his  own 
words),  "It  (the  Agnes)  might  take  in  a  good  part  of  the 
Mary  Agnes,  you  know,  perhaps  possibly  the  biggest  part  of 
it,  but  not  all  of  it."  On  the  other  hand,  Shaw,  plaintiff's 
surveyor,  said  that  the  Agnes  was  practically  identical  with 
the  Mary  V.  (which,  as  appears  from  exhibit  V.  7,  adjoined 

VOTi     III      W  I,  B.    NO    .S— 20 


434         ^^^   WESTERN   LAW   REPORTER. 

the  Star  to  the  south) ;  and  in  the  aflBdavit  I  have  just  men- 
tioned, plaintiff,  after  describing  the  Mary  Agnes  as  a  re- 
location of  the  Agnes,  and  saying  that  the  ground  covered  by 
the  Mary  Agnes  was  re-located  under  the  name  of  the  Inde- 
pendence, proceeds  to  describe  the  Independence  as  boimded 
on  the  north  by  the  Star.  As  all  these  claims  were  full 
claims,  the  inference  *that  the  Agnes  and  Mary  Agnes  both 
joined  the  site  of  the  Star  on  the  south  seems  irresistible. 

Now,  the  record  of  the  Mary  Agnes  describes  that  claim 
as  adjoining  the  Centre  Star  on  the  south.  That  claim  was 
recorded  in  the  name  of  Henry  Olin,  but  we  are  justified,  I 
think,  in  proceeding  on  the  assumption  that  it  was  located 
and  recorded  by  the  direction  of  Voight.  The  declaration 
leading  to  the  record  was  not  produced,  and  we  do  not  know 
whether  the  record  was  obtained  by  Voight  personally  or  not. 
He  does  not  deny  that  he  gave  instructions  for  the  locating 
of  the  claim.  He  says  he  does  not  think  he  did.  He  was  at 
Copper  Mountain  from  November  until  the  end  of  the  year. 
It  seems  unlikely  that  the  employees  of  the  partnership  would, 
without  consultation  with  him  as  manager,  place  a  fresh 
claim  upon  ground  already  occupied  by  a  claim  which  was 
the  property  of  the  partnership.  That  Voight  knew  of  the 
locating,  and  acquiesced  in  it,  is  shewn  by  the  recital  in  the 
agreement  of  1st  March,  which  I  have  mentioned.  When 
first  questioned  about  the  location  of  the  Mary  Agnes,  he  says 
that  the  claim  was  not  located  until  March,  and  that  he  had 
left  "the  camp — the  mountain'' — about  the  early  part  of 
January,  1899.  Later,  the  questions  of  the  trial  Judge,  who 
had  the  records  before  him,  evoked  these  answers :  — 

Q.  When  was  the  Mary  Agnes  located? 
A.  Located  I  think  in  March,  1899.     Late  in  March. 
Q.  Wasn't  it  in  January,  1899,  when  you  were  up  there  ? 
A.  I  was  not  there  in  January. 

Q.  Oh,  yes,  you  were,  you  left  there  in  the  early  part  of 
January. 

A.  Well,  I  was  not  up  at  the  mountain. 

Q.  Do  you  know  anything  about  the  locating  of  the  Mary 
Agnes? 

A.  I  had  nothing  to  do  with  it,  sir. 

Q.  What  day  did  you  leave  the  mountain,  or  that  part  of 
the  countrv? 
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A.  I  believe  I  left  the  mountain  on  Christmafi  day,  or  the 
day  after. 

Q.  Before  you  left,  had  you  given  any  instructions  for  the 
location  of  the  Mary  Agnes? 

A.  I  don't  think  so. 

Observe  that  the  camp  was  on  the  Great  Western  claim, 
and  Voight  v/as  living  there.  Having  regard  to  Voight's 
facility  in  invention,  exemplified  in  almost  every  page  of  his 
testimony,  we  ought,  I  think,  to  discard  the  distinction  sug- 
gested between  the  camp,  the  mountain,  and  some  other  place 
not  mentioned,  and  give  full  effect  to  the  view  which  is  in 
harmony  with  all  the  facts,  namely,  that  this  location  and 
record  were  made  under  Voight's  direction  as  manager.  The 
cogency  of  this  record,  taken  with  the  documentary  evidence 
just  reviewed,  as  evidence  in  support  of  defendants'  conten- 
tion that  the  Centre  Star  occupied  the  space  between  the 
Great  Western  and  the  Agnes,  in  other  words,  the  space  after- 
wards located  as  the  Star,  is  too  obvious  for  discussion ;  how 
far  they  can  be  reconciled  with  plaintiff's  case,  we  shall  pre- 
sently consider. 

Let  us  now  come  to  the  oral  evidence.  Defendants  called 
two  witnesses,  Beaver  and  Bate.  Beaver,  as  I  have  men- 
tioned, was  a  member  of  the  partnership  in  October,  1898. 
Bate  was  employed  by  Beaver  to  work  for  the  partnership  for 
wages.  Both  these  witnesses  state  that  the  4  claims  in  ques- 
tion were  located  successively  in  a  string,  beginning  at  the 
north  with  the  Great  Western,  and  ending  with  the  Northern 
at  the  south.  They  state  that  the  claims  were  located  be- 
fore Voight  came  to  the  mountain  ih  that  month;  that  on 
his  arrival  he  imdertook  to  record  them,  and  that  duty  was 
left  to  him.  Their  evidence  is  not  very  definite  as  to  the 
situations  of  individual  claims;  and  indeed  it  is  quite  clear 
that  their  recollection  is  not  a  satisfactory  guide  in  this  re- 
spect- But  that  the  claims  were  so  located  as  to  abut  one 
another  and  to  take  up  the  whole  of  the  bed  of  the  creek  from 
the  Great  Western  to  the  Northern,  is  quite  manifest  if  their 
evidence  is  to  be  relied  upon  in  any  respect.  The  trial  Judge 
pronounces  Beaver  an  absolutely  unreliable  witness :  Bate  he 
places  in  the  category  of  honest  witnesses.  He  was  appar- 
ently somewhat  impressed  by  the  discrepancy  between  the 
•  statements  of  these  two  witnesses  that  they  began  by  first 
locating  the  Great  Western,  following  southerly  to  the  North- 
em,  and  the  dates  of  location  as  shewn  by  the  records,  which, 
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as  I  have  pointed  out,  indicate  that  the  Great  Western  was 
located  on  the  24th,  while  the  Centre  Star  and  Agnes  were 
located  on  the  20th  October.  I  am  not  disposed  to  attach 
much  importance  to  this  discrepancy.  Neither  Beaver  nor 
Bate  was  asked  to.  explain  it ;  and  indeed  it  is  difficult  to  see 
on  what  ground  it  can  be  supposed  to  discredit  them,  [t  is 
indisputable  that  Voight  recorded  all  4  claims;  the  declara- 
tion is  in  his  handwriting,  and  of  course  was  made  by  him. 
If  Beaver  and  Batons  statement  be  true,  Voight  had  no  per- 
sonal knowledge  of  the  facts  stated  in  it;  and  may  have  mis- 
understood the  information  conveyed  to  him.  The  making 
the  declaration,  notwithstanding  the  fact  that  the  claim  was 
not  located  by  him  personally,  would — as  his  conduct  through- 
out the  transactions  disclosed  in  the  evidence  shews — present 
no  difficulty  to  Voight.  Moreover,  if  the  Great  Western  was 
located  on  the  19th  (the  day  before  the  locating  of  the  Centre 
Star  and  Agnes),  which  the  evidence  of  Bate  seems  to  indi- 
cate, the  4th  November  would  be  the  last  day  on  which  it 
could  legally  be  recorded;  and  if  time  pressed,  fresh  notices 
might  have  been  placed  on  the  posts,  or  the  date  might  have 
been  changed.  In  the  absence  of  any  cross-examination  of 
defendants*  witnesses  upon  the  point,  the  declaration,  if  ad- 
missible at  all  (upon  this  point)  against  the  defendants  (who 
are  not  connected  with  it  in  any  way),  is,  I  think,  entitled  to 
very  little  weight. 

The  only  witness  called  for  plaintiff  as  to  the  actual  facts 
of  the  locating  was  Voight.  His  testimony  was  a  direct 
denial  of  the  evidence  of  Beaver  and  Bate.  He  stated  that 
he  located  the  Great  Western  and  the  Centre  Star  on  the 
dates  given  in  the  records ;  that  Beaver  and  Bate  were  not  at 
that  time  engaged  in  locating  mineral  claims;  that  they  were 
working  in  a  cabin  on  the  Great  Western ;  that  he  was  alone 
when  the  Centre  Star  was  located;  and  that  any  assistance 
from  them  was  limited  to  the  possible  cutting  of  a  stake  on 
the  Great  Western  by  Bate;  he  said  that  an  interval  was  left 
between  the  Great  Western  and  the  Centre  Star,  correspond- 
ing to  the  site  of  the  Star ;  and  that  he  knew  nothing  about 
the  locating  of  either  the  Agnes  or  the  Northern.  He  wa? 
compelled  on  cross-examination  reluctantly  to  admit  that  he 
had  recorded  the  whole  4  claims ;  3  of  the  original  declarations 
filed  on  the  recording  of  the  3  claims  other  than  the  Agne> 
were  produced  by  the  mining  recorder,  and  all  are  in 
Voight's  handwriting.     The  declaration  relating  to  the  Agne? 
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wa^  not  produced,  but  it  was  proved  by  the  mining  recorder 
that  a  common  receipt  for  the  fees  paid  lor  recording  the  4 
claims  was  issued.  There  can  be  no  doubt  that  Voight  paid 
these  fees,  received  the  receipt,  and  actually  recorded  the 
whole  4  claims. 

IJ  is  material  to  consider  what  the  acceptance  of  Voight's 
story  involves.  It  follows  from  his  evidence  that  on  20th 
October  Voight  located  the  Centre  Star  on  ground  adjoining 
the  site  of  the  Star  on  the  south;  that  on  the  same  day 
Beaver  and  Bate  located  the  Agnes  on  ground  which,  as  we 
have  seen,  adjoined  the  site  of  the  Star  on  the  south. 
Voight  fixes  the  initial  post  of  the  Centre  Star  at  a  place 
within  200  feet  of  the  No.  2  pojt  of  the  Olympia,  the  place 
where  the  initial  posts  of  the  Agnes  and  Mary  Agnes  were 
found  by  Groves.  The  record  of  the  Centre  Star  describes  a 
claim  having  a  line  of  location  running  southerly ;  the  record 
of  the  Agnes  describes  a  location  line  running  in  the  same 
direction.  The  record  of  each  claim  describes  it  as  lying  750 
feet  on  each  side  of  its  location  line.  On  one  hypothesis 
then,  thefie  two  claims,  if  not  in  substance  identical,  must  at 
least  have  occupied  a  very  large  area  of  common  ground. 

Now,  look  at  the  circumstances.  Voight  was  manager  of 
this  mining  partnership ;  Beaver  was  a  partner ;  Bate  was  an 
employee  for  wages ;  all  were  living  together  at  a  partnership 
camp  on  the  Great  Western,  within  a  few  hundred  yards  of 
the  site  of  these  locations;  all  were  engaged  in  locating 
mineral  claims  for  the  benefit  of  the  partnership.  Is  it  sup- 
posable  that  these  two  claims  could  be  thus  located  by  these 
two  parties  without  any  knowledge  by  either  party  of  the 
'  design  of  the  other  party ;  and  without  the  discovery  by  either 
of  the  parties  that  they  were  laying  out  confiicting  claims? 
Still  less  is  it  supposable  that  these  two  claims  should  have 
been  thus  located  deliberately  with  the  knowledge  of  all 
parties.  Voight  saw  this  difficulty,  and  at  the  trial  en- 
deavoured to  avoid  it  by  denying  all  knowledge  of  the  where- 
abouts of  the  Agnes,  and  by  making  a  statement,  which  I 
have  already  referred  to,  that  at  the  time  he  was  engaged  in 
locating  the  Centre  Star  and  Great  Western,  Beaver  and  Bate 
were  not  engaged  in  the  work  of  locating  claims.  But  these 
explanations  of  Voight  are  obvious  inventions ;  the  facts  are 
indisputable,  and  on  the  hypothesis  that  Voight's  account  of 
the  locating  of  the  Centre  Star  is  true,  they  are,  in  my  opin- 
ion, inexplicable. 
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But,  further,  Voight  remained  at  Copper  Mountain  until 
the  end  of  the  year.  For  the  reasons  I  have  already  given, 
it  seems  clear  that  before  he  left  for  Eossland,  the  policy  of 
re-locating  these  claims  had  been  decided  upon;  the  Agnes 
was  re-located  in  the  name  of  the  Mary  Agnes  in  the  be- 
ginning of  January.  Is  it  credible  that  the  relative  situa- 
tions of  the  Agnes  and  the  Centre  Star  were  not,  before  that 
step  was  taken,  discussed?  Is  it  supposable — even  assuming 
that  Voight  had  on  20th  October  set  out  on  one  independent 
venture,  and  that  Beaver  and  Bate  had,  on  the  same  day,  set 
out  on  another  independent  venture  —  that  these  persons 
never,  between  October  and  January,  discovered  the  fact  that 
they  had  been  locating  conflicting  claims  on  Wolf  Creek? 
All  the  claims  were  recorded  by  Voight,  as  I  have  pointed 
out,  on  5th  November.  If  he  knew  nothing  of  the  location 
of  the  Agnes  at  the  time  he  was  locating  the  Centre  Star,  is 
it  to  be  supposed  that  no  explanations  were  made  when  he 
ascertained  the  facts,  as  he  must  have  done,  before  the  record 
was  made;  and  lastly,  if  the  Centre  Star  occupied  the  posi- 
tion he  attributes  to  it,  how  came  it  that  the  Mary  Agnes,  a 
re-location  of  the  Agnes,  was  described  in  its  record  as  adjoin- 
ing the  Centre  Star  on  the  south?  I  own  I  can  entertain 
no  doubt  that  the  relative  situations  of  the  Centre  Star  and 
the  Agnes  were  well  understood  by  all  these  persons  when  the 
Mary  Agnes  was  located  and  recorded  in  January,  1899,  or 
that  the  description  I  have  quoted  from  the  record  of  that 
claim,  correctly  expresses  that  imderstanding.  Thus  one  sees 
that  the  account  given  by  Beaver  and  Ba^  enables  us  to  fix 
the  location  of  the  4  claims  located  in.  October,  1898,  in  such 
relative  positions  as  one  would  expect  to  find  them  occupying, 
if  located  by  persons  desirous  of  taking  up  the  bed  of  Wolf 
Creek  by  a  continuous  string  of  claims,  and  in  essentials 
accords  with  the  contemporary  documents;  Voight^s  account 
contradicts  these  documents,  conflicts  with  itself,  and  lands 
us  in  confusion  when  we  attempt  to  fix  from  it  the  situation 
of  the  claims.  These  considerations,  taken  together  with 
Voight^s  character  as  a  witness,  not  onl^  as  found  by  the  trial 
Judge,  but  as  displayed  on  the  printed  page,  necessarily  lead, 
in  my  opinion,  to  the  total  rejection  of  Voight's  story. 

The  defendants'  case  receives  further  support  from  the 
transactions  of  Voight,  beginning  with  the  locating  of  the 
Star  in  March,  1899.  The  locating  of  the  Star  itself  on 
ground  occupied  by  an  unexpired  claim  (the  Centre  Star)  is 
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sulliciently  explained  as  done  pursuant  to  the  policy  I  have 
mentioned,  which  led  to  the  locating  of  the  Northern,  the  Mary 
Agnes,  and  the  Southern.  On  the  hypothesis  advanced  by  de- 
fendants, the  locating  of  the  Olympia  by  Voight  is  likewise 
easily  understood.  In  the  summer  of  1899  Voight's  partners 
took  steps  to  dissolve  the  partnership,  and  Voight  at  once, 
through  his  wife,  the  plaintiff,  commenced  adverse  proceedings 
against  the  applications  for  certificates  of  improvements  in  re- 
spect of  the  Mary  Agnes  and  the  Northern,  to  which  I  have 
referred.  The  claims  on  which  the  adverse  proceedings  were 
based  were  themselves  invalid — ^having  been  located  before  the 
expiry  of  the  Agnes  and  the  Great  Western,  solely  with  a  view 
to  furnishing  ostensible  foundations  for  these  proceedings. 
No  application  for  a  certificate  of  improvements  was  made  in 
respect  of  the  Star,  or  doubtless  the  same  course  would  have 
been  taken  by  Voighfc;  but  not  being  forced  into  action,  he 
waited  until  the  expiry  of  the  Centre  Star,  and  in  March 
located  the  Olympia  (through  one  Wampole,  who  at  once 
transferred  the  claim  to  the  plaintiff)  on  the  ground  occupied 
by  the  Star.  On  the  assumption  that  the  Star,  like  the  Mary 
Agnes  and  the  Northern,  was  invalid  by  reason  of  having 
been  located  on  occupied  ground,  this  course  is  easily  explic- 
able. That  he  located  the  Olympia  for  the  benefit  of  himself 
and  plaintiff  is  manifest  from  his  evidence.  That  he  should 
have  located  it  on  ground  which  he  believed  to  be  occupied 
by  a  valid  and  subsisting  claim  is  simply  incredible ;  yet  this 
is  the  conclusion  to  which  we  are  forced  if  we  give  effect  to 
plaintiff^s  case.  Voight^s  explanation  is  that  he  believed  the 
Star  had  lapsed  because  of  the  failure  of  the  holder  to  record 
the  first  year's  assessment  work  on  that  claim.  I  find  it  im- 
possible to  accept  this  explanation.  In  July  Voight  wrote 
to  his  partners  stating  that  he  had  done  work  on  the  Star  to 
the  value  of  $250;  the  item  was  given,  with  a  number  of 
others,  with  a  view  to  shewing  how  much  work  remained  to 
be  done  before  certificates  of  improvements  could  be  obtained 
in  respect  of  the  7  claims  the  partnership  then  held  on  Wolf 
Creek.  With  the  knowledge  that  he  had  written  this  to  his 
partners,  it  is  difficult  to  credit  his  statement  that  he  as- 
sumed they  would  fail  to  obtain  a  record  of  this  work;  and 
on  that  assumption  take  tlie  trouble  h-^  evidently  took  in 
locating,  recording,  and  transferring  the  Olympia.  His  first 
,  statement  at  the  trial  vi^as  that  he  had  done  no  work  on  the 
Star;  confronted  at  the  close  of  his  testimony  (when  under 
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examination  by  the  Judge)  with  the  letter  I  have  mentioned, 
he  declared  that  a  considerable  part  of  the  work  referred  to 
had  been  done  before  the  locating  of  the  Star;  but  gave  no 
reason  for  assuming  that  with  his  letter  before  them  his  part- 
ners would  not  record  work  which  he,  their  manager,  had  re- 
ported he  had  done  on  that  claim.  It  is  obvious  that  Voight 
set  out  to  deceive  the  Court  in  accounting  for  his  locating  of 
the  Olympia  by  the  statement  that  no  work  had  been  done  on 
the  Star;  but  the  explanation  to  which  he  was  ultimately 
driven  creates  still  further  diflSculties  for  plaintiff.  For, 
while  we  have  no  explanation  of  Voighf  s  alleged  belief  that 
his  partners  would  not  record  this  work  after  his  letter  to 
them,  we  have  the  additional  fact,  which  presses  for  explana- 
tion, viz.,  that,  prior  to  locating  the  Star,  a  consideraMe 
amount  of  work  was  done  by  Voight  in  the  space  between  the 
Great  Western  and  the  Agnes.  This  fact  accords  perfectly 
with  defendants'  case  that  this  space  was  occupied  by  the 
Centre  Star;  but  how  is  one  to  accoimt  for  it  on  the  hypothe- 
sis that  the  space  was  vacant?  Still  further,  how  account  for 
this,  viz.,  that  between  October,  1898,  and  'March,  1899, 
Voight  located  on  the  space  adjoining  the  site  of  the  Star  on 
the  south,.  3  claims,  the  Centre  Star,  the  Agnes,  and  the 
Mary  Agnes,  all  occupying  largely  the  same  ground ;  and  dur- 
ing the  same  period  wasted  his  limited  resources  in  working 
vacant  ground  to  the  north  of  those  claims  afterwards  occu- 
pied by  the  Star.  That  Voight  (so  utterly  indifferent  to  any 
real  compliance  with  the  provisions  of  the  Mineral  Act  so 
long  as  there  was  an  appearance  of  regularity  in  his  proceed- 
ings) should  have  made  any  considerable  expenditure  upon 
vacant  ground  for  the  purpose  of  making  a  discovery  before 
taking  it  up  as  a  mineral  claim,  does  not  accord  with  the 
conception  of  his  character  or  his  practices  which  one  derives 
from  his  testimony.  Neither  Voight's  conduct  in  locating 
the  Olympia,  nor  his  explanation  of  it,  is  consistent,  in  my 
opinion,  with  the  view  that  he  believed  the  Star  to  have  been 
validly  located. 

The  circumstance  which  seems  to  have  finally  led  the 
mind  of  the  trial  Judge  to  the  conclusion  at  which  he  arrived, 
was  the  fact,  which  he  appears  to  have  taken  as  proved,  that 
in  1004  an  alder  stump  was  found  by  Shaw,  who  was  survey- 
ing for  Voight,  and  one  of  his  chain-bearers.  Rice,  which  bore 
all  the  notice?  appropriate  to  the  initial  post  of  the  Centre 
Star.     This  post  was,  according  to  the  testimony  of  both 
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these  witnesses^  situate  south  of  the  line  of  the  Star,  and  the 
notice  contained  a  statement  that  the  location  line  was 
southerly.  Shaw  also  says  that  there  was  a  blazed  line  run- 
ning from  this  post  in  a  southerly  direction,  generally  fol- 
lowing the  direction  of  Wolf  Creek.  Grove,  one  of  the  de- 
fendants, who  surveyed  the  Olympia  for  defendants,  stated 
that  he  found  about  the  same  time,  namely,  1904,  the  dis- 
covery post  of  the  Centre  Star  at  a  place  which  he  indicated  on 
exhibit  V.  7  as  being  well  within  the  boundaries  of  the  Olym- 
pia, and  further  north  a  considerable  distance  he  found  a  post 
which  he  thought  was  the  No.  2  of  the  Centre  Star,  but  as  to 
the  markings  on  that  post  he  was  not  willing  to  pledge  his 
oath.  The  trial  Judge  was  apparently  impressed  with  the 
bona  fides  of  these  witnesses,  and  appears  to  have  considered 
that  the  determination  of  the  question  between  the  parties 
to  the  action  depended  upon  the  comparative  values  to  be  at- 
tributed to  the  testimony  of  Grove  on  the  one  hand,  and  of 
Shaw  and  Bice  on  the  other.  He  concludes,  "The  defen- 
dants have  not  convinced  me  that  Shaw  and  Rice  are  wrong. '^ 

I  venture  to  think  that  the  evidence  of  Shaw  and  Rice  is 
not  to  be  r^arded  as  of  any  great  moment  in  the  determina- 
tion of  the  issue  between  the  parties  to  this  action.  I  have 
mentioned  that  the  trial  Judge  has  referred  to  Voight  as  a 
wholly  unreliable  witness :  I  have  no  doubt  that  the  learned 
Judge  would  agree  that  he  is  an  unscrupulous  and  impudent 
fabricator.  His  testimony,  the  record  of  which  extends  over 
nearly  200  pages  of  the  appeal  book,  was  one  sustained  effort 
to  mislead  and  impose  upon  the  Court;  but  it  suflSciently 
shews  that  at  least  there  is  no  trick,  and  no  invention,  to 
which  he  would  not  willingly  resort  for  the  purpose  of 
promoting  his  ends  in  this  litigation.  In  these  circum- 
stances, I  regard  it  as  one  of  the  cardinal  facts  in  this  case, 
that  since  1901  Voight  has  been  living  near  the  locus  in  con- 
troversy in  this  action,  and  during  that  period  has  been  pre- 
paring for  the  exigencies  of  litigation  with  his  partners  re- 
specting the  validity  of  the  Olympia  claim.  In  March  of  that 
year  Voight  and  his  former  partners  made  a  settlement  of 
parlnership  affairs.  Their  claims  standing  in  the  name  of 
Mrs.  Voight,  the  Olympia,  Independence,  and  Protection, 
were  by  her  transferred  to  the  partnershi}),  and  further  dif- 
ferences were  referred  to  Mr.  Hamilton,  K.C.,  of  Rossland,  as 
arbitrator.  By  Mr.  Hamilton's  award,  Voiprht  was  directed  to 
execute  a  mortgaore  upon  his  interests  in  the  partnership  claims 
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in  favour  of  Morgan,  securing  $1,168  found  due  by  Voight,  and 
to  procure  a  record  of  work  to  the  amount  of  $700  in  respect 
of  the  Olympia,  and  a  similar  record  to  the  amount  of  $70  in 
respect  of  the  Protection.  At  the  same  time  Voight  executed 
a  second  mortgage  on  the  same  claims,  securing  moneys  owing 
to  the  Bank  of  Montreal.  It  is  obvious  that  in  these  trans- 
actions the  Olympia  was  treated  as  a  valid  claim.  Yet  in 
February,  1903,  he  writes  to  Mr.  Fraser  that  "  The  Olympia 
never  was  a  legal  location,  as  it  covered  only  ground  that  was 
located  long  before.  No  work  was  ever  done  for  the  Olym- 
pia. I  did  not  make  the  Olympia  location.  Mrs.  V.  located 
it  under  misrepresentation.'^ 

This  statement  is  plainly  compounded  wholly  of  false- 
hoods, but  the  object  of  it  is  not  far  to  seek.  In  letters  to 
Mr.  Fraser,  written  in  1904,  Voight  seeks  to  persuade  Mr. 
Fraser  to  use  his  influence  to  secure  a  discontinuance  of  the 
steps  taken  to  procure  a  Crown  grant  of  the  Olympia.  *'  The 
Olympia  was  a  trap  set  purposely,*'  he  says,  "  and  it  worked 
like  a  charm.'*  "  I  ask  you  in  all  candour,  and  for  your  own 
good^-drop  any  attempt  to  Crown  grant  the  Olympia.  Any 
such  attempt  will  hurt  you  more  than  you  can  possibly  realize 
at  the  present  time.  The  Olympia  is  worthless  even  with  a 
title." 

In  June,  1901  (two  months  after  the  settlement  referred 
to),  the  Victor  and  the  Mary  V.  (on  which  this  action  is 
based)  had  been  located  on  ground  occupied  by  the  Protec- 
tion and  Independence  respectively  (which  claims,  as  I  have 
mentioned,  come  as  part  of  the  settlement  transferred  to  the 
partnership),  and  so  placed  that,  if  the  area  were  vacant, 
the  boundaries  of  the  two  claims  would  together  embrace 
almost  the  whole  of  the  Olympia.  If  the  Olympia  should  be 
abandoned,  little  difficulty  would  be  encountered  by  Voight 
in  securing  this  area  under  these  claims,  or  freshly  located 
claims. 

If  it  should  not  be  abandoned,  then  Voight  warns  ^Ir. 
Fraser,  "  Nobody  knows  the  ins  and  out  of  this  camp  but  me, 
and  I  am  well  prepared  with  witnesses,  etc.,  to  fight  all 
comers."  Having  in  mind  the  character  of  Voight,  one  is 
not  surprised,  in  a  litigation  in  which  the  validity  of  the 
Olympia  is  assumed  to  depend  upon  the  situation  of  the 
Centre  Star,  to  encounter  evidence  shewing  that  in  1904 
Voight's  surveyors  accidentally  stumbled  upon  a  stump  so 
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situated,  and  bearing  such  marks  as  to  lend  support  to 
Voight's  history  of  the  location  of  the  Centre  Star. 

It  is  possible,  of  course,  that  the  stump  in  question  may 
have  been  cut  as  the  first  step  in  a  location  which  was  not 
completed.  Be  that  as  it  may,  the  inference  drawn  by  the 
trial  Judge  from  the  evidence  of  Shaw  and  Rice  as  to  the 
situation  of  the  Centre  Star,  conflicts  so  sharply  with  facts 
I  have  mentioned,  and  leaves  so  many  difficulties  unexplained, 
that,  in  my  opinion,  it  cannot  be  regarded  as  sound. 

[  have  referred  to  Groves's  evidence.  The  Judge  regarded 
him  as  a  truthful  witness;  and  his  account  of  the  position 
of  the  discovery  post  of  the  Centre  Star  (according  as  it  does 
with  the  view  respecting  the  position  of  the  Centre  Star  sup- 
ported by  the  considerations  I  have  set  forth)  ought,  I  think, 
to  be  accepted.  The  position  of  the  discovery  post  thus 
established,  all  doubt  as  to  the  position  of  the  Centre  Star 
vanishes. 

1  have  dealt  with  the  question  of  the  defendants'  title  to 
the  Olympia,  because,  in  my  opinion,  the  trial  Judge  having 
adjudicated  upon  it,  and  the  question  having  been  fully 
argued  before  us,  defendants  are  entitled  to  have  an  expres- 
sion of  our  views  upon  the  subject;  but  I  have  come  to  the 
conclusion  that  that  question  was  not  properly  before  the 
trial  Judge,  and  that  the  course  which  ought  to  have  been 
taken  was  to  dismiss  the  action  on  the  ground  that  plaintiff^s 
proceedings  were  not  proceedings  within  the  provisions  of  the 
Mineral  Act  providing  for  the  prosecution  of  adverse  claims ; 
and  that  plaintiff  had  no  status  entitling  him  to  raise  any 
question  in  a  court  of  justice  respecting  defendants'  title. 

The  learned  Judge  took  the  view  that  by  reason  of  sec.  11 
of  the  Mineral  Act  Amendment  Act,  1898,  he  was  obliged  to 
consider  the  validity  of  defendants'  title. 

The  Judge  appears  to  have  thought  that  plaintiff  was, 
after  the  abandonment  of  her  own  claim  under  that  section, 
entitled,  as  of  right,  to  continue  the  attack  upon  defendants' 
title.  I  do  not  think  it  necessary  for  the  purposes  of  this 
case  to  lay  down  any  general  rule  respecting  the  application 
of  that  section.  In  my  judgment,  the  circumstances  of  this 
case  clearly  differentiate  it  from  any  class  of  cases  falling 
within  the  operation  of  the  section. 

It  must,  I  think,  be  manifest  that  to  bring  sec.  11  into 
play  this  condition  must  be  satisfied,  namely,  that  there  shall 
be  adverse  proceedings  within  the  meaning  of  that  phrase  as 
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it  ie  used  in  the  Mineral  Act.  To  ascertain  that  meaning, 
one  must  turn  to  sec.  37  of  that  Act;  and  from  sub-sec.  (2) 
of  that  section  it  is  plain  that  those  only  are  adverse  proceed- 
ings in  which  the  actor  claims  an  adverse  right  of  some  kind 
'^  either  to  the  possession  of  the  mineral  claim  referred  to  in 
the  application  for  the  certificate  of  improvements,  or  some 
part  thereof,  or  to  the  minerals  contained  therein.**  In  my 
opinion,  this  action  does  not  fall  within  that  description.  The 
evidence  is  conclusive  that  before  the  commencement  of  the 
action,  the  promoters  of  it  knew  that  the  claims  on  which  it 
is  ostensibly  based  did  not,  and  could  not,  afford  a  founda- 
tion for  a  colourable  claim  to  any  part  of  tiie  Olympia.  They 
knew  that  they  had,  and  could  plausibly  claim,  no  interest  in 
the  ground  within  the  limits  of  the  Olympia.  The  statutory 
plan  filed  with  the  mining  recorder,  a  copy  of  which  is  in 
evidence,  shews  the  Mary  V.  and  the  Victor  encroaching  on 
the  Olympia.  But  plaintiff  knew  when  she  made  the  affidavit 
verifying  this  plan  as  shewing  the  boundaries  of  the  adverse 
claim  (as  the  surveyor  who  prepared  the  plan,  by  his  own 
admission,  knew),  that  this  claim,  so  defined,  had  not  a 
shadow  of  foundation.  The  claim  was  a  fiction;  the  statu- 
tory affidavit  and  plan  were  fabrications;  the  action  was  a 
mere  pretence.  It  was  never  intended  (it  is  idle  to  suggest 
in  the  face  of  the  facts  that  such  an  intention  could  ever 
have  been  entertained)  that  it  should  be  prosecuted  beyond 
the  moment  when  the  light  of  day  should  fall  upon  it.  Had 
defendants  obtained  discovery,  the  essential  allegations  in  the 
statement  of  claim  must  have  been  struck  out  long  before  the 
trial.  The  failure  to  obtain  discovery  enabled  plaintiff  to 
reach  the  stage  of  trial  without  destruction ;  but  at  the  open- 
ing of  her  case,  her  counsel — as  it  must  always  have  been 
intended  he  should  do — announced  that  he  claimed  no  right 
of  any  kind  in  the  property  which  was  the  subject  of  defen- 
dants* application  for  a  certificate  of  improvements.  The  ob- 
ject of  the  proceedings  we  are  not  left  in  the  dark  about; 
plaintiff's  counsel  explained  on  the  hearing  that  the  proceed- 
ings were  taken  with  a  view  to  impeaching  the  Olympia,  and 
thus  clearing  the  ground  for  a  subsequent  location.  In  my 
opinion,  such  proceedings  cannot  be  brought  within  sec.  11 
without  enlarging  the  words  of  the  section.  The  application 
of  the  section  plainly  presupposes  a  controversy  between  two 
parties,  both  asserting  adverse  claims  to  the  same  property. 
As  often  happens  in  such  cases,  one  of  these  claims  may  be 
more  or  less  obviously  without  foundation — but  still  there 
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must,  to  bring  the  section  into  operation,  be  proceedings  be- 
fore the  Court  in  which  there  is  by  one  party  a  real  claim  to 
an  interest  in  mineral  land  respecting  which  the  other  is  ap- 
plying for  a  certificate  of  improvements.  When  you  have 
such  a  real  claim,  and  consequently  a  controversy  respecting 
its  validity — then,  and  then  only,  you  have  a  case  requiring 
the  application  of  the  section. 

It  was  argued  that  the  proposed  construction  is  required 
to  bring  the  legislation  into  harmony  with  the  object  with 
which  it  was  passed,  viz.,  to  call  the  Court  to  the  assistance  of 
one  of  the  departments  of  the  provincial  administration  in 
the  performance  of  its  duty  to  pass  upon  questions  arising 
out  of  applications  for  certificates  of  improvements  and  Crown 
grants  of  mineral  claims.  I  should  have  thought  that  if  the 
legislature  intended  to  transfer  to  the  Court  the  administra- 
tive functions  of  one  of  the  departments  of  the  government, 
care  would  have  been  taken  to  express  that  intention  in  un- 
ambiguous words;  but  the  answer  to  the  suggestion  is  that 
the  function  which  the  Court  discharges  under  sec.  11  does 
not,  by  the  plain  terms  of  the  section,  come  into  operation 
except  where  the  Court  has  before  it  parties  who  are  engaged 
in  a  controversy  as  to  the  title  to  mineral  lands  which  both 
are  claiming;  and  that  it  is  only  by  doing  violence  to  the 
language  in  which  that  section  is  expressed  that  it  can  be  held 
that  the  Court  has  any  duty  to  perform  under  that  section,  in 
the  absence  of  any  such  controversy. 

Section  37  provides  that  a  failure  to  prosecute  an  adverse 
claim  with  due  diligence  shall  be  deemed  to  be  a  waiver  of  it. 
Did  the  legislature  mean  sec.  11  to  enact  that  an  adverse 
claim  once  launched  could  not  be  discontinued  by  the  express 
action  of  the  claimant?  Or  that  an  applicant  for  a  certifi- 
cate of  improvements,  harassed  by  wholly  groimdless  adverse 
proceedings,  shall  not  be  entitled  to  invoke  the  jurisdiction 
of  the  Court  to  deal  with  vexatious  litigation?  These  sug- 
gestions hardly  call  for  serious  discussion. 

Scarcely  more  plausible,  to  my  mind,  is  the  contention 
that  the  legislature  intended  to  endow  a  plaintiff  in  an  ad- 
verse action,  who  admits  that  he  claims  no  interest  in  the 
property  in  question,  and  ijever  intended  to  claim  any  with 
a  status  to  impeach  the  defendant's  title ;  and  I  should  have 
thought  it  the  last  thing  likely  to  commend  itself  to  the 
legislature  as  an  object  of  legislation,  that  every  applicant 
for  a  certificate  of  improvements  should  be  exposed  to  bo 
held  to  ran!?om  by  any  promoter  of  a  pretenceless  claim. 
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Plaintiffs  proceedings  were  not  only  an  abuse  of  the 
process  of  the  Court,  and  of  the  provisions  of  the  Mineral 
Act;  they  were  manifestly  conceived  with  the  design  of  de- 
frauding defendants.  I  have  sufficiently  stated  the  terms 
of  settlement  between  Voight  and  his  partners  to  make  it 
clear  that  the  attempt  to  impeach  the  Olympia  in  this  action 
is  a  gross  fraud  on  that  settlement.  I  do  not  think  any- 
thing in  the  Mineral  Act  so  far  binds  the  bands  of  this  Court 
as  to  compel  it  to  suffer  itself  to  be  used  by  persons  like 
Voight  in  pursuing  such  plans  as  those  disclosed  in  his  cor- 
respondence with  Fraser  by  means  of  such  proceedings  as 
these.  We  are  not  concerned  with  the  motives  of  persons 
who  put  in  motion  the  process  of  the  Court  in  accordance 
with  the  law.  But  the  Court  will  not  allow  itself,  by  means 
of  sham  proceedings,  to  be  made  an  instrument  to  effectuate 
a  fraudulent  design.  Here  we  have  glaringly  displayed 
every  element  entering  into  that  class  of  cases  in  which  the 
Court  interferes  to  protect  itself  from  such  an  imposition. 
It  is  a  case,  I  think,  for  recalling  the  language  of  James,  L.J., 
in  Ex  p.  Griffin,  12  Ch.  D.  483:  '^t  would,  I  think,  be  a 
shocking  thing  for  any  court  of  justice  in  a  civilized  country 
to  be  made  an  instrument  of  proceedings  like  these.'' 

One  point  remains  to  be  considered  in  connection  with 
this  aspect  of  the  case.  It  is  said  that  defendants,  havinc; 
invited  the  trial  Judge  to  adjudicate  upon  their  title,  can- 
not now  complain  that  he  has  done  so.  In  my  opinion,  this 
point  is  not  well  taken.  It  is  not  a  case  in  which  the  par- 
ties have  submitted  themselves  to  an  adjudication  extra  cur- 
sum  curiae,  like  Bickett  v.  Morris,  1  L.  R.  Sc.  53 ;  Burgess  v. 
Morton,  [1896]  A.  C.  136;  Canadian  Pacific  R.  W.  Co.  v. 
Fleming,  22  S.  C.  R.  36 ;  for,  at  all  events,  before  the  learned 
Judge  gave  his  decision,  as  is  quite  apparent  from  his  reasons^ 
counsel  for  defendants  objected  that  this  case  was  not  a  case 
justifying  the  exercise  of  the  jurisdiction  of  sec.  11.  It 
is  argued,  however,  that  the  objection  to  the  exercise  of  the 
jurisdiction  came  too  late,  inasmuch  as  defendants'  counsel 
had,  without  objection,  permitted  plaintiff  to  give  evidence, 
and  had  offered  evidence  himself  upon  defendants'  title. 
There  was  some  dispute  between  counsel  as  to  what  occurred 
at  the  trial.  Counsel  for  defendants  stated  that  at  the  con- 
clusion of  plaintiff's  case  he  had  taken  the  point  that,  in  the 
circumstanced,  he  was  not  called  upon  to  give  evidence  in 
support  of  his  title.  This  was  disputed  by  counsel  for  plain- 
tiff, and  the  stenographer's  notes  disclose  no  such  objection. 
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On  consultation  with  the  trial  Judge,  it  was  found  that  his 
note-book  contained  nothing  indicating  that  any  such  objec- 
tion had  been  made.  It  is  plain,  however,  that  when  counsel 
for  the  'defence  in  argument  at  the  close  of  the  trial,  took  the 
position  that  sec.  11  was  not  applicable  to  the  proceedings, 
counsel  for  plaintiff  argued  the  point,  and  did  not  object  that 
defendants'  counsel  had,  by  his  failure  to  take  the  objection 
earlier,  waived  it.  After  full  consideration,  I  have  come  to 
the  conclusion  that,  in  such  circumstances,  waiver,  if  it  was  to 
be  relied  upon,  should  have  been  advanced  at  a  time  when  the 
circumstances  were  fresh  in  the  recollection  of  everybody, 
and  before  the  Judge  whose  personal  knowledge  would  have 
enabled  him  to  dispose  of  it  at  once.  The  fact  that  it  was 
not  taken  lends,  to  my  mind,  a  strong  support  to  the  state- 
ment of  counsel  for  defendants. 

For  these  reasons,  I  think  that  point  is  not  now  available 
to  plaintiff.  Moreover,  holding  the  view  that  these  proceedings 
are  an  abuse  of  the  Court,  and  a  fraud  upon  those  provisions 
of  the  Mineral  Act  dealing  with  adverse  proceedings,  it  would, 
I  think,  be  our  duty  in  any  case  now  to  give  effect  to  that 
view,  and  to  direct  that  the  action  be  dismissed  as  of  that 
character.  No  stage  of  the  action  is  too  late,  I  think,  to  call 
into  exercise  the  power  of  the  Court  to  purge  its  records  of 
proceedings  so  tainted:  See  Davey  v.  Bentinck,  [1893]  1 
Q.  B. 

Hunter,  C.J.,  gave  reasons  in  writing  for  the  same  con- 
clusions- 

Martin,  J.,  dissented,  giving  reasons  in  writing. 
Appeal  allowed  and  action  dismissed;  Martin,  J.,  dis- 
senting. 


NOBTH-WEST  TEBBITOBIES. 

(EASTERN  ASSINIBOIA.) 

Wetmore,  J.  April  21st,  1905. 

CHAMBERS. 

SLATER  V.  TUNNICLIFFE. 

Pleading  —  Statement  of  Claim — Embarrassment  —  Claim 
on  Behalf  of  Third  Person — Interest — Defective  Allegor 
tions — Amendment. 
Application  by  defendant  to  strike  out  the  3rd  and  5th 

paragraphs  of  the  statement  of  claim  as  embarrassing. 
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E.  A.  C.  McLorg,  Moosomin,  for  defendant. 
E.  L.  Elwood^  Moosomin^  for  plaintiff. 

Wetmobe,  '  J. : — The  claim  alleges  that  plaintiff  is  a 
widow  and  defendant  an  hotel-keeper.  Paragraph  3  is  as 
follows :  "  The-  phuntiff's  claim  against  the  defendant  is  for 
wages  due  to  herself  and  her  daughter  Edith  for  services 
rendered  the  defendant  at  his  request  as  follows:"  (Then 
follows  a  statement  shewing  the  time  for  which  wages 
are  claimed  and  the  amount).  I  am  of  opinion  that 
this  paragraph  is  embarrassing.  It  was  urged  on  behalf 
of  plaintiff  that  I  should  assume  that  the  daughter  is  a  minor, 
and  that,  if  I  did  not  assume  that,  the  proper  course  would 
have  been  to  have  raised  a  question  of  law  or  demanded  par- 
ticulars. I  am  of  opinion  that  the  question  has  been  properly 
raised  by  this  application.  How  can  the  question  of  law  be 
raised  until  it  is  alleged  in  what  right  she  sues ;  suppose  she 
claims  as  assignee  of  the  daughter's  claim  ?  I  will  not  assume 
the  daughter  to  be  a  minor;  the  plaintiff  ought  to  have  al- 
leged it  if  she  is.  It  is  not  a  matter  in  which  it  is  the  prac- 
tice to  ask  for  particulars.  For  all  that  appears  to  the  con- 
trary the  plaintiff  may  be  either  suing  for  the  wages  due 
Edith  because  she  is  a  minor,  or  she  may  be  suing  as  an  as- 
signee of  Edith;  moreover,  the  paragraph  alleges  that  the 
wages  are  due  to  Edith,  not  to  plaintiff.  This  paragraph 
will  be  struck  out. 

The  objection  to  the  5th  paragraph  is  that  interest  is 
claimed,  and  it  is  not  set  forth  how  the  right  to  interest 
arises.  I  am  not  prepared  to  hold  that  embarrassing.  I  do 
not  think  it  is;  it  is  the  ordinary  way  in  which  interest  is 
claimed  where  there  is  a  claim  on  an  account. 

There  will  be  an  order  striking  out  the  3rd  paragraph  of 
the  statement  of  claim  with  costs,  the  plaintiff  to  be  at 
liberty  to  amend  as  she  may  be  advised;  defendant  to  have 
r»  days  after  service  of  the  amended  claim  to  deliver  hii 
doi  ence.  , 
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MAiniOBA. 

Richards,  J.  April  16th,  1906, 

TRIAL. 

DILLABOUQH  v.  SCOTT. 

I 

Vendor  and  Purchaser  —  Contract  for  Purchase  of  Land — 

Rescission  —  Fraudulent  Misrepresentations  of  Vendors 

Agent — lieplevin  of  Documents — Damages  for  Detention. 

Action  to  set  aside  an  agreement  for  the  sale  of  land,  on 
the  ground  of  fraudulent  representation,  and  action  to  replevy 
certain  written  agreements  and  for  damages  for  detention. 

A.  J.  Andrews  and  R.  M.  Xoble,  for  plaintiff. 

A.  B.  Hudson  and  H.  Ormdnd,  for  defendant. 

Richards,  J. : — Plaintiff  is  a  widow  and  supports  herself 
by  keeping  a  boarding-house.  One  John  M.  Allan,  a  real 
estate  broker,  had  been  one  of  her  boarders.  He  had  advised 
•her  as  to  certain  small  speculations  in  -real  estate,  with  the 
result  of  which  she  was  satisfied.  In  that  way  he  had  gained 
her  confidence  in  his  integrity.  She  had  not  had  the  neces- 
sary experience  to  be  able  to  judge  for  herself  in  buying  and 
selling  real  estate.  There  is  no  doubt  that  Allan  was  aware 
of  her  inexperience. 

The  defendant's  wife  owned  lots  15  and  16  in  block  B.  as^ 
shewn  on  a  plan  filed  in  the  Winnipeg  Land  Titles  office  as 
No.  680,  being  a  plan  of  subdivision  of  part  of  lot  17,  D.  G. 
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S.,  St  Boniface.  These  lots  were  worth  only  about  $300 
each  for  persons  who  wished  to  use  them,  and  not  over  $250 
each  for  purposes  of  speculation.  Allan  tried  to  get  defen- 
dant to  exchange  those  lots  for  an  equity  of  redemption  in 
which  the  plaintiff  was  not  interested.  Defendant  refused 
the  exchanges.  Allan  then  asked  defendant  if  he  would  pay 
him  a  commission  of  $50  if  he  procured  him  a  purchaser  for 
the  lots  at  $1,200.  Defendant  agreed.  Allan  then  went  to 
plaintiff,  and  represented  to  her  that  the  lots  were  situate 
of  the  west  bank  of  the  Red  river,  at  the  end  of  the  Elm 
Park  pontoon  bridge,  and  had  a  special  value  as  an  hotel 
site;  that  other  lots  about  them  had  been  sold  for  from  $900 
to  $1,000  each;  and  that  lots  15  and  16  were  very  cheap  at 
$1,200.  He  further  told  her  that  the  owner  was  about  to 
leave  Winnipeg,  to  engage  in  missionary  work,  and  was 
anxious  to  part  with  the  lots  because  he  did  not  wish  to  be 
connected  with  hotel  site  property,  and  that,  for  these  rea- 
sons, the  lots  if  closed  for  at  once  could  be  got  for  the  $1,200, 
which  he  alleged  was  below  their  value.  Plaintiff  suggested 
to  Allan  that  she  should  see  the  owner.  He  told  her  there 
would  not  be  time  to  do  that  before  the  owner  left  town.  He 
further  said  that  there  were  others  trying  to  buy  the  pro- 
perty and  that  she  would  have  the  preference  if  she  bought 
at  once,  but  would  lose  the  chance  if  she  did  not.  Allan 
knew  that  plaintiff's  only  object  in  buying  the  lots  would  be 
to  re-eell  them  at  an  advance. 

Plaintiff  did  not  know  the  lots  and  did  not  see  them  or 
make  any  independent  inquiries.  She  relied  wholly  on  the 
truth  of  Allan's  representations,  as  he  knew.  She  would  not 
have  bought  but  for  her  belief  in  what  he  said.  An  agree- 
ment for  purchase  (exhibit  1)  was  brought  to  her  by  Allan, 
and  she  executed  it,  relying  on  his  good  faith  for  its  correct- 
ness. That  agreement  purports  to  be  from  defendant,  and 
not  from  his  wife,  to  plaintiff.  It  contains  a  clause  by  which 
the  purchaser  (plaintiff)  agrees  to  accept  the  vendor's  (the 
defendants)  title  as  good.  As  stated  above,  the  land  was 
owned  by  defendant's  wife,  and  defendant  had  no  title  to  it. 

The  consideration  in  the  agreement  was  expressed  to  be 
$1,200,  of  which  $210  was  payable  on  execution,  and  the  bal- 
ance in  postponed  payments.  Though  the  agreement  acknow- 
ledged the  receipt  of  the  $210,  only  $10  was  paid  in  cash. 
By  verbal  arrangement  the  conveyance  by  plaintiff  to  defen- 
dant  of  another  lot  was  accepted  in  lieu  of  the  other  $200. 
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The  defendant  paid  Allan  $50,  as  agreed,  for  making  the 
sale. 

The  facts  were  that  the  lots  were  not  on  the  bank  of  the 
Eed  river,  or  at  the  end  of  the  pontoon  bridge  (though  not 
very  far  from  it) .  They  had  and  have  no  special  value  as  a 
hotel  site.  No  other  lots  about  them  have  been  sold  as  high 
as  $900  each.  They  were  not  worth  for  speculation  half  of 
the  price  plaintiflE  was  induced  to  agree  to  pay.  The  state- 
iment  that  the  owner  was  about  to  leave  Wininp^,  and  that 
the  plaintiff  was  likely  to  lose  the  chance  to  buy  if  she  did 
not  close  at  once,  were  also  untrue. 

Some  time  after  executing  the  agreement  (exhibit  1), 
plaintiff,  while  still  believing  Allan's  representations,  paid 
defendant  $18  on  the  purchase. 

Washing  to  raise  money  for  her  own  purposes,  though  in- 
tending to  pay  part  of  it  to  defendant  on  the  purchase  of  lots 
15  and  16,  plaintiff,  while  still  unaware  of  the  falsities  of 
Allan's  representations,  left  with  defendant  some  agreements 
of  sale  concerning  property  on  Young  street,  Winnipeg,  which 
agreements  she  wished  to  sell  and  which  defendant  agreed 
to  try  to  procure  a  purchaser  for. 

Some  months  after  executing  exhibit  1,  and  some  time 
after  leaving  the  Young  street  agreements  with  defendant, 
plaintiff  went  to  a  solicitor  and  asked  him  to  sell  her  interest 
in  lots  15  and  16.  She  then  learned,  for  the  first  time,  the 
facts  as  to  the  situation,  value,  and  ownership  of  those  lots, 
and  at  once  repudiated  the  purchase. 

On  being  asked  to  deliver  to  plaintiff  the  Young  street 
agreements,  defendant  claimed  to  hold  them  as  security  for 
moneys  payable  under  the  agreement  as  to  lots  15  and  16, 
and  refused  to  give  them  up.  Plaintiff  then  replevied  the 
Young  street  agreements.  A  few  days  later  she  brought  an 
action  to  rescind  the  agreement  as  to  lots  15  and  16.  The 
cases  were  heard  together.  Allan  was  not  called  as  a  wit- 
ness, so  that  plaintiff's  evidence,  as  to  his  representations  to 
her,  is  not  contradicted. 

I  find  that  plaintiff  was  induced  by  the  fraud  of  defen- 
dant's agent,  Allan,  to  enter  into  the  agreement  to  buy  lots 
15  and  16;  that  she  has  not,  since  learning  of  the  fraud, 
been  guilty  of  laches  in  applying  to  rescind,  but  has  acted 
promptly. 

There  will  be  judgment  in  the  rescission  action  ordering 
the  agreement  for  purchase  by  plaintiff  of  lots  15  and  16  to 
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be  delivered  up  and  cancelled,  and  ordering  the  payment 
forthwith  by  defendant  to  the  plaintiff  of  $210,  the  amount 
of  the  cash  payment  acknowledged  by  exhibit  1,  and  of  the 
further  sum  of  $18  paid  by  plaintiff  to  defendant,  in  all  $228. 

If  defendant,  within  one  week  after  the  delivery  of  judg- 
ment, reconveys,  free  of  incumbrances,  to  plaintiff,  the  lot 
that  she  conveyed  to  him,  in  lieu  of  $200  of  the  cash  pay- 
ment, such  reconveyance  shall  be  accepted  by  plaintiff  as 
payment  of  $200  of  said  $228. 

I  find  that  when  plaintiff  brought  the  action  of  replevin 
she  was  entitled  to  a  return  of  the  agreements,  and  the  de- 
fendant was  wrongfully  withholding  them  from  her,  and  that 
she  is  entitled  to  judgment  against  the  defendant,  with  $1 
damages  for  the  detention. 

The  defendant  is  to  pay  plaintiff's  costs  of  both  suits 
forthwith  after  taxation  thereof. 

All  necessary  amendments  by  plaintiff  are  allowed. 


MANITOBA. 

Richards,  J.  April  16th.  190G. 

TRIAL. 

TAIT  V.  CANADIAN  PACIFIC  E.  W.  CO. 

BAIN  V.  CANADIAN  PACIFIC  R  W.  CO. 

KELLETT  v.  CANADIAN  PACIFIC  R.  W.  CO. 

Fire — Damage  to  Property — Escape  from  Railway  Engine — 
Evidence  —  Absence  of  Direct  Proof  —  Inference  from 
Facts — Liability  of  Railway  Company — Parties — Joinder 
of  Plaintiffs — Waiver  of  Objection  by  Pleading — CaHs. 

These  actions  were  brought,  except  as  to  the  claim  of 
Hogborg,  one  of  the  plaintiffs  in  the  Tait  case,  for  damages 
for  loss  of  hay  and  straw  burned  by  a  fire  alleged  to  have 
been  caused  by  one  of  defendants'  locomotives. 

Hogborg's  claim  was  for  damages  for  the  loss  of  his  stable 
in  the  same  fire. 

A.  E.  Hoskin,  for  plaintiffs. 

J.  A.  M.  Aikins,  K.C.,  and  J.  B.  Coyne,  for  defendants. 
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BiCHARDS,  J.: — In  the  Tait  case  several  claimants  in 
respect  of  separate  losses  joined  in  suing.  Defendants'  coiin- 
Bel  contended  at  the  opening  of  the  trial  that  such  claimants 
could  only  proceed  by  separate  actions,  and  that  plaintiff*' 
coimsel  must  elect  for  which  plaintiff  he  would  proceed  an/i 
strike  out  the  others  from  his  pleadings. 

If  plaintiffs  had  sued  as  for  one  cause  of  action  only,  and 
it  had  developed  at  the  trial  that  their  rights  of  action  wero 
separate,  the  point  would  be  well  taken.  But  here  the  fact 
that  they  were  suing  in  respect  of  separate  claims,  plainly 
appeared  on  the  face  of  the  statement  of  claim.  Defendants 
had  full  notice  thereof  when  served  with  that  statement. 
The  defendants,  if  they  thought  the  King's  Bench  Rule  218 
did  not  justify  the  joinder,  could  have  moved  at  once  to 
strike  out  all  but  one  of  the  plaintiffs.  They  did  not  do  sj, 
but  filed  a  statement  of  defence. 

Without  expressing  any  opinion  as  to  whether  Rule  218 
justified  the  joining  of  the  plaintiffs,  I  think  that  defen- 
dants lost  the  right  to  object  when  they  pleaded  to  the  state- 
ment of  claim. 

The  facts  are  as  follows: — 

At  between  2  and  3  p.m.  on  20th  November,  1904,  as  a 
train  going  west  and  drawn  by  defendants'  locomotive  Xo. 
549  was  about  two  and  a  half  miles  west  of  Meadows  siding, 
on  the  defendants'  line  of  rail,  a  fire  broke  out  in  the  dry 
grass,  about  127  feet  north  of  the  centre  of  the  track  on 
which  the  train  was  moving.  It  started  during,  or  immedi- 
ately after,  the  passing  of  the  train.  It  spread  rapidly  and 
burned  all  that  day  and  the  following  night,  and  during 
21st  November. 

The  fire  destroyed  20  tons  of  hay  and  24  tons  of  oat  straw, 
the  property  of  plaintiff  Tait;  a  stable,  the  property  of  plain- 
tiff Hogborg ;  7  tons  of  hay,  the  property  of  plaintiff  Martin ; 
45  tons  of  hay,  the  property  of  plaintiffs  Brown  and  Ruther- 
ford; 85  tons  of  hay,  the  property  of  plaintiff  Peter  Bain; 
and  100  tons  of  hay,  the  property  of  plaintiff  Kellett. 

When  the  fire  started  there  was  no  one  at  or  near  the  spot 
where  it  started,  ejcept  the  defendants'  men  on  the  passing 
train. 

Some  evidence  was  given  to  shew  that  the  fire  really 
started  about  a  mile  further  west  than  where  I  find  that  it 
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originated  and  a  mile  north  of  the  track,  and  an  hour  or 
more  earlier  than  the  time  at  which  engine  549  passed. 

Apart  from  the  weight  of  other  testimony  being  against 
that  contention,  it  is  discredited  by  the  fact  that  none  of  the 
train  orew  with  engine  549  saw  such  a  fire,  though  they 
would  have  been  almoat  certain  to  notice  it,  if  it  had  been 
burning  there  before  and  while  their  train  was  passing. 

Much  testimony  was  gone  into  to  establish  that  a  spark 
coming  from  a  locomotive  built  as  No.  549  was,  must  lose 
its  combustion  before  going  half  of  the  distance  from  the 
centre  of  the  track  to  where  I  find  that  the  fire  started  in 
the  grass.  But  the  fact  remains  that  there  was  no  other 
possible  way  for  it  to  start  than  from  fire  from  locomotive 
549. 

The  day  was  bright  and  very  dry,  and  a  wind  from  the 
south,  or  a  little  east  of  south,  was  blowing  across  defendants* 
track,  with  a  velocity  of  about  30  miles  an  hour. 

Evidence  was  given  to  shew  that  the  smoke  stack  of  en- 
gine 549  and  its  screen  or  netting  were  in  good  condition  at 
a  date  several  days  before  the  fire,  and  at  another  date  some 
days  later.  But  no  evidence  was  called  to  shew  their  condi- 
tion at  the  beginning  or  end  of  the  trip  during  which  the 
fire  started. 

It  seems  to  me  that  I  must  be  guided  by  facts,  rather  than 
by  opinions,  and  must  find  that  the  prairie  fire  was  caused 
by  fire  from  defendants'  locomotive,  carried  alive  an  unusual 
distance  by  the  high  wind. 

I  find  that  Hogborg's  building  was  worth  $125  and  the 
hay  $4.50  per  ton. 

In  the  Tait  case  there  will  be  judgment  against  defen- 
dants in  favour  of  the  different  plaintiffs,  for  the  following 
sums : 

Tait,  $138;  the  representatives  of  Hogborg,  $125;  Mar- 
tin, $31.50;  and  Brown  and  Eutherford,  $202.50;  with  one 
set  of  costs  on  the  King's  Bench  scale. 

In  the  Bain  case  there  will  be  judgment  for  plaintiff  for 
$382.50,  with  costs  on  the  King's  Bench  scale. 

In  the  Kellett  case  there  will  be  ju<\gment  for  plaintiff 
for  $720,  without  costs  to  either  pariy. 

The  three  cases  were  tried  together.  In  computing  coun- 
sel fees,  one-half  day  is  to  be  taken  off,  because  of  the  time 
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occupied  in  proving  the  titles  of  the  different  plaintiffs  to 
cut  the  hay  where  they  did. 

The  defendants  should  have  been  asked,  before  trial,  to 
admit  the  titles,  and  their  refusal  shewn  before  taking  up  so 
much  time.  If  they  had  refused',  I  might  have  allowed  for 
the  time,  though  it  was  unnecessary,  I  think,  to  prove  more 
than  possession  as  against  tort-feaeors.  The  balance  of  the 
time  taken  up  is  to  be  considered  as  occupied,  one-half  by  the 
Tait  case,  one-quarter  by  the  Bain  case,  and  one-quarter  by 
the  Kellett  case. 

The  plaintiffs  Brown  and  Eutherford  are  to  be  allowed  to 
amend  their  statement  of  claim,  so  as  to  claim  for  t|ie  loss 
of  45  tons  of  hay. 


MANITOBA. 

Richards,  J.  April  16th,  1906. 

TRIAL. 

CARRUTHERS  v.  CANADIAN  PACIFIC  R.  W.  CO. 

Railway  —  Animals  Killed  on  Track  —  Defect  in  Fence — 
Knowledg&-^Escape  of  Animals  from  Adjoining  Land — 
Railway  Act,  idOS,  sec.  2S7,  sub-sec.  4. 

Action  to  recover  damages  for  horses  killed  on  defen- 
dants^ track. 

6.  Barrett,  for  plaintiff. 

H.  A.  Robson,  for  defendants. 

Richards,  J.: — Four  horses,  the  property  of  plaintiff, 
were  kept  by  him  in  a  fenced  field,  the  entrance  to  which  waa 
secured  by  bars. 

The  owner  of  a  traction  engine  had,  on  one  or  two  occa- 
sions, to  plaintiff^s  knowledge,  but  without  his  permission, 
gone  into  the  field  to  get  water  from  a  small  lake  at  one  of 
its  corners.  Some  one,  probably  the  owner  of  the  traction 
engine,  one  day  left  the  bars  down  without  plaintiff's  know- 
ledge. The  horses  strayed  through  the  opening  on  to  a  high- 
way, thence  through  an  opening  on  to  a  neighbour's  land, 
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and  thence  on  to  defendants'  right  of  way,  through  pai 
opening  in  defendants'  fence,  between  the  right  of  way  and 
the  neighbour's  land,  and  on  to  defendants'  track,  where  one 
of  defendants'  trains  killed  two  of  thern^  and  so  injured  the 
other  two  that  they  could  not  recover  and  had  to  be  shot. 
The  killing  and  injuries  did  not  occur  at  the  point  of  inter- 
section of  the  railway  with  a  highway.  The  opening  through 
which  the  horses  got  on  to  the  right  of  way  was  made  by 
defendants  in  connection  with  a  farm  crossing,  put  in  by 
them  for  the  owner  of  the  adjoining  land.  After  making 
the  opening  the  section  foreman  applied  to  defendants  for  a 
gate  to  place  in  the  opening.  None  was  ever  furnished, 
though  the  opening  was  made  about  two  years  before  plain- 
tiff's horses  so  got  through  it. 

Plaintiff  had  not  received  any  permission  to  put  his 
horses  on  the  land  from  which  they  strayed  on  to  the  right 
of  way. 

The  case  turns  on  the  Bailway  Act  of  1903.  No  deci- 
sions interpreting  it  were  cited,  and  I  have  found  none. 

It  seems  to  me  that  sub-sec.  4  of  sec.  237  makes  railway 
companies  liable  in  damages  where  animals,  after  getting  at 
large  otherwise  than  through  the  neglect  or  wilful  act  or 
omission  of  their  owners,  or  custodians,  or  owners'  or  custo- 
dians' agents,  get,  in  any  way,  upon  the  railway  company's 
property,  and  are  there  killed  or  injured  by  the  railway  com- 
pany's trains,  elsewhere  than  at  a  point  of  intersection  with 
a  highway. 

It  is  not  necessary  to  consider  here  the  liability  where  the 
killing  or  injury  is  at  such  point  of  intersection,  or  whether 
sub-sec.  4  can  apply  to  such  a  case. 

Under  sub-sec.  4  it  seems  to  me  immaterial,  so  far  as  the 
company's  liability  is  concerned,  whether  the  animals  killed 
or  injured  were  or  were  not  lawfully  on  the  land  from  which 
they,  g^^  on  to  the  company's  property.  The  whole  sub-sec- 
tion, and  particularly  the  clause  beginning  "  unless  the  com- 
pany," in  the  sixth  line,  seems  inconsistent  with  any  limit 
of  liability  to  cases  where  the  animals  were  lawfully  on  such 
adjoining  land.  The  owner  of  the  adjoining  land  knew  of 
the  omission  to  furnish  the  gate,  and  did  not  complain.  It 
was  argued  that  he  had  thereby  assented  to  the  omission,  and 
could  not  have  recovered  if  his  own  animals  had  got  through 
the  opening  on  to  the  track,  and  been  injured  by  a  train,  and 
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that  the  plaintiff  could  be  in  no  better  position  than  that 
owner  coiild. 

Without  discussing  whether  plaintiff's  rights  could  be 
limited  by  those  of  the  adjoining  owner,  as  above  suggested, 
i  think  the  case  of  Dunsford  v.  Michigan  Central  R.  W.  Co., 
20  A.  R.  577,  shews  that  mere  knowledge  of  the  defect,  with- 
out complaint,  would  not  bar  the  owner's  claim  in  such  a 
case  as  above  supposed. 

There  will  be  judgment  for  plaintiff  for  $470  with  costs. 


MANITOBA. 

DuBUC,  J.  April  24th,  1906. 

TRIAL. 

SCHELLENBERG  v.  CAXADIAX  PACIFIC  R.  VV.  CO. 

Railway  —  Animal  Killed  on  Track  —  Absence  of  Fence — 
Liability — Railway  Act,  1903,  sec.  199,  sub-sec.  3 — Lands 
'^  not  Improved  or  Settled,  and  Inclosed.^' 

Action  to  recover  damages  for  a  cow  of  plaintiff's  killed 
by  one  of  defendants*  trains. 

H.  S.  Lenon,  for  plaintiff. 

A.  S.  Bond,  for  defendants. 

DuBUC,  C.J. : — The  railway  line  of  defendants  passe** 
through  the  north-west  quester  of  section  2,  township  3, 
range  5  west  of  the  principal  meridian  of  the  province, 
owned,  occupied,  and  cultivated  by  plaintiff.  There  is  no 
fence  whatever  on  or  around  plaintiff's  land,  nor  on  either 
side  of  the  railway  on  said  section.  Plaintiff's  cow  was  pas- 
turing on  his  land  south  of  the  railway  when  she  ran  on  the 
track  and  was  killed. 

Plaintiff  contends  that  defendants  were  bound  to  have  a 
fence  erected  on  each  side  of  their  railway  line,  and  that 
their  failure  to  do  so  renders  them  liable  for  the  loss  of  his 
cow. 

Defendants  contend  that,  as  plaintiff's  land  was  not  in- 
closed, there  was  no  such  obligation  imposed  on  them. 
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The  point  raised  turns  upon  the  contruction  of  see.  199, 
sub-sec.  3,  of  the  Railway  Act,  1903.  The  section  deals  with 
the  duty  of  the  railway  company  to  erect  and  maintain 
fences,  gates,  and  cattle-guards  on  each  side  of  the  railwa\\ 
Sub-section  3  reads  as  follows :  "  Whenever  the  railway  passes 
through  any  locality  on  which  the  lands  on  either  side  of  the 
railway  are  not  improved  or  settled,  and  inclosed,  the  com- 
pany shall  not  be  required  to  maintain  such  fences,  gates  and 
cattle-guards  unless  the  Board  (of  Railway  Commissioners 
for  Canada),  otherwise  orders  or  directs.^^ 

It  is  admitted  that  no  such  order  or  direction  has  been 
made  by  the  Board.  And  the  evidence  shews  that  at  the  time 
of  the  accident  in  October,  1905,  the  land  was  occupied  and 
improved;  but  that  there  was  no  fence  whatever  on  or  around 
the  quarter  section,  nor  on  or  around  any  portion  of  said 
section  2.  It  shews  also  that  there  is  no  fence  on  sections 
^  1  and  3  south  of  the  railway  line. 

What  is  the  meaning  of  the  provision  referring  to  lands 
on  either  side  of  the  railway  which  are  "not  improved  or 
settled,  and  inclosed?^' 

The  point  was  raised  before  my  brother  Richards  in 
Dreger  v.  Canadian  Northern  R.  W.  Co.,  1  W.  L.  R.  126,  15 
Man.  L.  R.  386.  In  that  case  there  was  a  defective  fence 
erected  by  the  railway  company,  and,  owing  to  that  defect, 
plaintiff's  cow  got  on  the  right  of  way  of  defendants  and  was 
killed.  The  Judge  referred  to  two  possible  interpretations 
which  might  be  given  to  that  provision,  and,  as  he  considered 
that  defendants  under  either  of  them  would  be  liable,  he  did 
not  feel  called  upon  to  decide  between  them.  One  of  those 
interpretations  implies  that  the  text  has  to  be  somewhat  modi- 
fied or  altered  by  removing  the  comma  between  the  words 
"  settled,  and  inclosed  '*  and  inserting  it  between  the  words 
"improved  or  settled,"  making  it  read  that  the  company 
should  fence  when  the  lands  are  either  (1)  improved,  or  (2) 
settled  and  inclosed.  This  is  sometimes  done  by  the  courts 
when  the  grammatical  sense  would  lead  to  some  absurdity, 
or  some  repugnance  or  inconsistency  with  the  rest  of  the  in- 
strument or  statute  to  be  construed :  Broom's  Tjegal  Maxims. 
7th  ed.,  p.  426.  But  such  modification  or  alteration  is  not 
resorted  to  when  the  language  used  is  susceptible  of  a  rea- 
sonable grammatical  construction.  Here,  taking  the  phrase 
as  it  stands,  it  seems  that  it  can  receive  a  reasonable  construc- 
tion without  modifying  or  altering  the  text  by  a  change  in 
the  punctuation. 
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We  have  the  words  "  not  improved  or  settled/*  and  then, 
separated  by  a  comma,  the  words  "and  inclosed."  That 
clearly  means  that  the  land  need  not  be  both  improved  and 
settled  to  impose  upon  the  company  the  obligation  of  erecting 
and  maintaining  fences;  it  is  sufficient  if  they  are  either 
*'  improved  '^  or  "  settled/'  but  the  words  "  and  inclosed/' 
which  follow  and  are  separated  by  a  comma  from  the  pre- 
ceding words,  shew  that  they  are  intended  as  a  separate  and 
independent  requirement.  The  whole  sentence,  read  together, 
means  that  the  land,  whether  improved  or  settled,  must  be 
inclosed.  The  natural  and  grammatical  sense  then  is,  that 
the  company  is  required  to  fence  when  the  lands  on  either 
side  of  the  railway  are  either  "improved  and  inclosed/'  or 
"  settled  and  inclosed,"  and  I  do  not  see  anything  absurd, 
repugnant,  or  inconsistent  with  the  rest  of  the  provision  in 
that  construction. 

The  other  interpretation  would  be  that  if  the  lands  are 
improved,  though  not  settled  or  inclosed,  the  company  would 
be  bound  to  fence;  while  if  they  were  only  settled  or  occupied 
but  not  inclosed,  there  would  be  no  such  duty  on  the  com- 
pany. 

The  fencing  is  evidently  required  for  the  purpose  of  pro- 
tecting the  animals  of  persons  who  are  owners  of  adjoining 
lands  and  preventing  them  from  getting  on  the  railway 
track.  Does  it  not  seem  more  necessary  and  more  reasonable 
to  have  a  fence  erected  on  the  side  of  the  railway  line  when 
persons  are  living  on  the  adjoining  lands,  and  are  supposed  to 
have  their  cattle  with  them,  than  where  the  lands  are  merely 
cultivated  or  otherwise  improved  without  any  one  residing 
on  them?  Persons  settled  on  adjoining  land  may,  or  may 
not,  have  cattle  or  horses.  If  they  have  no  animals,  they  may 
not  see  the  necessity  of  fencing  their  land;  if  they  have, 
they  would  naturally  erect  fences  to  inclose  their  land.  If 
an  owner  incloses  his  land,  or  erects  fences  on  it,  the  rail- 
way company  would  understand  that  the  settler  has,  or  in- 
tends to  have,  cattle  which  would  require  protection,  and  that 
their  railway  line  would  require  to  be  fenced.  But,  if  the 
land  is  not  inclosed,  if  there  is  no  fence  at  all  on  or  around 
it,  that  would  look  like  an  indication  that  the  settler  is  not 
expected  to  have  cattle,  and  that  no  fence  is  required.  May 
we  not  suppose  that  such  was  the  view  taken  by  Parliament 
when  it  framed  the  provision  in  such  a  manner  as  to  make 
it  obligatory  on  the  railway  company  to  erect  fences  when 
the  adjoining  lands   are  either  "  improved   and   inclop*^  '* 
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or  "  settled  and  inclosed/^  and  to  dispense  it  from  such  duty 
when  the  land  is  not  inclosed?  As  such  a  grammatical  sense, 
neither  absurd  nor  repugnant  nor  inconsistent  with  the  rest 
of  the  clause,  can  be  attributed  to  the  provision,  I  do  not 
think  that  the  text  should  be  modified  or  altered  in  order 
to  give  it  a  different  but  clearly  not  more  reasonable  meaning. 
In  my  opinion,  the  action  should  be  dismissed  with  costs. 


HAiriTOBA. 

Perdue,  J.  April  25th,  1906. 

TRIAL. 

Mckenzie  v.  momullen. 

Sale  of  Ooods — Action  for  Price  —  Lien  Note — Warranty — 
Breach  —  Contract  —  Evidence  to  Vary — Proof  of  War- 
ranty— Waiver — Costs. 

Action  on  a  lien  note  or  agreement  whereby  defendants 
promised  to  pay  plaintiffs  $465  and  interest.  The  document 
was  in  the  form  of  the  ordinary  lien  note,  and  stated  that  it 
was  given  for  a  pair  of  horses.  It  then  provided  that  the 
title,  ownership,  and  right  to  possession  of  jthe  property  for 
which  the  note  was  given  should  remain  in  plaintiffs  until 
the  note  was  paid,  with  power  to  them  to  retake  possession  of 
the  property  and  sell  it,  on  default  of  payment  or  on  the 
Iiappening  of  other  events  mentioned. 

The  defendants  alleged  that  the  horses  were  sold  to  them 
with  a  warranty  that  the  same  were  young  and  sound  and 
free  from  bad  habits,  that  they  were  not  in  any  particular  as 
warranted,  and  that  defendanti*  sustained  damages  in  the 
amount  of  plaintiffs'  claim.  Defendants  in  the  alternative 
alleged  that  subsequently  to  the  sale,  on  defendants  informing 
plaintiffs  that  the  horses  were  not  as  warranted,  it  was  agreed 
between  the  parties  that  the  horses  should  be  returned  and  a 
certain  sum  of  money  paid  to  plaintiffs,  in  consideration  of 
which  the  liability  on  the  lien  note  should  cease.  Defend- 
ants offered  to  carry  out  this  arrangement  and  return  the 
horses.  The  defendants  added  a  counterclaim  in  respect 
of  the  breach  of  warranty,  for  the  same  amount  as  was 
claimed  by  the  plaintiffs  as  due  upon  the  note. 

A.  Haggart,  K.C.,  and  A.  Sullivan,  for  plaintiffs. 

A.  E.  Hoskin,  for  defendants. 


Mckenzie  v.  mcmullex.  461 


• 


Perdue^  J. : — ^The  plaintiflfe  in  this  case  are  horse  dealers, 
residing  in  the  town  of  Neepawa,  and  defendants  are  a  mother 
and  son  who  are  farming  some  distance  from  that  town.  The 
negotiations  connected  with  the  sale  were  carried  on  by 
George  McKenzie,  a  veterinary  surgeon,  and  husband  of  one 
of  the  plaintiffs.  It  appeared  that  some  months  prior  to  this 
sale  defendants  had  purchased  from  plaintiffs  a  valuable  colt. 
George  McKenzie,  who  acted  as  agent  for  plaintiffs,  was  anx- 
ious to  get  back  the  colt.  McKenzie  came  to  defendants' 
farm  and  offered  to  give  them  a  good,  sound  young  team  of 
horses  suitable  for  farm  work,  on  receipt  of  the  colt  and  the 
sum  of  $150.  The  colt  had  not  been  paid  for,  the  purchase 
money  with  interest  amounting  to  $315.  Defendants  agreed 
to  this  proposal,  and  shortly  afterwards  Marshall  McMuUen 
brought  the  colt  to  Xeepawa  for  the  purpose  of  completing 
the  transaction.  The  note  given  for  the  colt  was  surrend- 
ered, and  a  new  note  was  signed  by  defendants  for  $465. 
This  note  was  given  for  a  span  of  mares,  and  was  subse- 
quently surrendered  on  the  exchange  of  horses  being  made. 
Both  these  mares  were  lame  at  the  time  they  were  handed 
over,  but  McKenzie  promised  he  would  exchange  them 
when  a  carload  of  new  horses  arrived.  Some  time  after- 
wards Marshall  McMullen  went  to  see  McKenzie  about  the 
exchange,  but  could  only  get  one  exchanged.  The  note 
for  $465  sued  upon  was  given  when  this  exchange  was 
made.  The  horse  given  in  place  of  one  of  the  mares  is 
described  in  the  evidence  as  a  "  cribber ''  and  appears  to  have 
been  almost  valueless  for  work.  McMullen  was  not  aware 
of  the  vicious  habit  in  this  horse  when  he  received  him.  The 
other  mare  was  old  and  lame  from  a  chronic  disease  in  the 
fore-legs.  Both  animals  were  quite  different  from  the  qual- 
ity of  horse  promised.  Both  defendants  state  that  George 
]\IcKenzie  and  plaintiff  Samuel  H.  McKenzie  promised  to 
exchange  the  horses  mentioned  in  the  note  sued  on,  but  failed 
to  do  so. 

In  the  autumn  after  the  sale,  defendant  Marshall  Mc^Iul- 
len  made  payments  on  the  horses  by  delivering  oats  and  some 
money.  These  payments  amount  to  $60,  and  are  credited 
in  the  particulars  of  claim.  Mrs.  McMullen  states  that  she 
always  believed  plaintiffs  would  exchange  the  horses,  and 
that  the  payments  were  made  on  the  faith  of  this  promise. 

I  find  as  a  fact  that  plaintiffs  promised  that  the  horses 
to  be  furnished  to  dofendants  should  be  a  good,  sound  youns: 
team  suitable  for  farm  work,  and  that  there  was  a  warranty 
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given  by  plaintiflfs  to  that  effect.  I  also  find  that  there  was 
a  breach  of  that  warranty  and  that  the  horses  delivered  were 
not  of  the  quality  promised. 

Plaintiffs'  counsel  argued  that  the  lien  note  or  agreement 
was  a  written  document  which  set  forth  the  terms  of  the  sale, 
and  that  evidence  of  any  other  term  not  contained  in  the 
document  should  not  be  admitted.  In  support  of  this  conten- 
tion he  relied  upon  Kain  v.  Old,  2  B.  &  C.  627,  and  Picker- 
ing V.  Dawson,  4  Taunt.  785.  I  cannot,  however,  take  the 
iriew  that  the  lien  note  set  out  the  whole  agreement.  ITie 
agreement  was  made  at  defendants'  farm,  where  the  terms 
were  an^anged.  The  lien  note  was  given  simply  for  the  pur- 
pose of  securing  payment  to  plaintiffs.  It  was  given  in  pur- 
suance of  or  in  carrying  out  the  transaction,  but  was  not 
intended  to  be  a  reduction  of  all  the  terms  to  writing. 

In  the  cases  above  cited  the  decisions  proceeded  upon 
the  ground  that  the  whole  contract  was  in  writing,  and  that 
a  term  outside  this  writing  could  not  be  introduced.  But  in 
a  very  recent  judgment  by  the  Court  of  Appeal  in  England 
it  was  held  that  a  verbal  representation  by  a  lessor  as  to 
dorains  in  the  premises  being  in  order,  made  before  deliv- 
ery of  a  written  lease  which  contained  no  reference  thereto, 
was  a  warranty  collateral  to  the  lease,  and  that  an  action 
was  maintainable  for  breach  of  it:  De  Lasalle  v.  Guildford, 
[1901]  2  K.  B.  215.  See  also  Erskine  v.  Adeane,  L.  R.  8  Ch. 
756. 

It  appears  to  me  that  the  principle  laid  down  in  De 
Lasalle  v.  Guildford  is  the  one  applicable  to  the  present  case, 
and  that  proof  of  the  warranty  on  the  part  of  plaintiffs  was 
properly  received.  The  representation  as  to  the  quality  of  the 
horses  agreed  to  be  furnished  by  plaintiffs  was  what  induced 
the  defendant®  to  enter  into  the  contract.  The  warranty 
growing  out  of  this  representation  forms  an  essential  part  of 
the  transaction.  When  the  horses  furnished  in  the  first  in- 
stance were  seen  to  be  inferior  in  quality,  plaintiffs  imdertook 
to  exchange  them  for  others.  There  was  not  therefore  an 
absolute  acceptance  after  an  examination  of  the  articles  sold, 
and  the  rule  caveat  emptor  does  not  apply. 

The  contract  in  this  case  must  be  treated  as  executed, 
and  any  representation  or  condition  as  to  the  quality  of  the 
goods  is  now  to  be  regarded  as  a  warranty,  for  the  breach 
of  which  compensation  must  be  sought  in  damages:  Heil- 
butt  V.  Hickson,  L.  R.  7  C.  P.  450,  451 ;  Behn  v.  Bumess, 
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3  B.  &  S.  at  p.  756;  Sale  of  Goods  Act,  R.  S.  M.  1902  ch. 
152,  sec.  13.  Such  compensation  may  be  obtained  either  by 
deduction  from  the  price  or  by  counterclaim :  Pollock  on 
Contracts,  7th  ed.,  p.  528;  Mondel  v.  Steele,  8  M.  &  W.  858. 

I  cannot  find  that  the  actions  of  defendants  subsequently 
to  the  sale  waived  or  released  their  right  to  claim  damages 
for  the  breach  of  warranty.  Certainly,  there  was  nothing 
done  by  Mrs.  IVIcMullen  which  could  be  regarded  as  an  abso- 
lute acceptance  of  the  horses  and  as  constituting  a  waiver  of 
the  right  to  claim  for  defects  in  quality. 

From  the  evidence  given  by  independent  witnesses,  I 
estimate  the  actual  value  of  the  horses  to  have  been  $200,  at 
the  time  of  the  sale.  They  appear  to  have  been  of  little  or  no 
use  in  the  meantime  to  defendants.  Defendants  have  paid 
$60  on  account.  I  therefore  find  the  amount  due  to  plain- 
tiffs, after  making  the  deduction  for  breach  of  warranty,  to 
be  $140.  Plaintiffs  may  take  judgment  for  this  amount,  in 
which  event  the  judgment  is  to  operate  as  a  payment  in  full 
for  the  horses,  and  plaintiffs  are  to  be  restrained  from  taking 
possession  of  them  under  the  lien.  In  the  alternative,  plain- 
tiffs may,  instead  of  taking  judgment  for  the  above  amount, 
be  entitled  to  a  return  of  the  horses,  in  accordance  with 
the  offer  made  by  defendants'  counsel,  the  lien  note  then  to 
be  cancelled.  In  neither  event  will  there  be  any  costs  allowed 
to  the  plaintiffs. 


HAiriTOBA. 

Mathers,  J.  April  27th,  1906. 

TRIAL. 

SCHWAB  V.  SHRAGGE. 

Arcliiteci — Fees  for  Services — Drawing  Plnns — Supervision  of 
Buildings — Other  Services — Evidence — Costs. 

Action  by  an  architect  to  recover  payment  for  services  in 
the  preparation  of  plans  and  specifications  and  in  superin- 
tending the  construction  of  buildings  for  defendant. 

G.  A.  Elliott  and  M.  G.  Macneil,  for  plaintiff. 

A.  J.  Andrew's  and  R.  M.  Xoble,  for  defendant. 
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Mathers,  J. : — In  March,  1904,  plaintiff,  under  instruc- 
tions from  defendant,  prepared  plans  and  specifications  for  a 
terrace  of  3  houses,  and  a  little  later  prepared  plans  and 
specifications  for  a  brick  and  stone  block  on  Dufferin  avenue. 
It  was  not  intended  that  these  buildings  should  be  erected 
at  once,  but  defendant  wanted  to  have  these  plans  and  specifi- 
cations ready  in  advance. 

Defendant  says  that  a  fixed  charge  of  $25  for  each  set 
of  plans  and  specifications  was  agreed  upon  at  the  time  they 
were  ordered,  and  that,  as  an  inducement  to  plaintiff  to  do 
the  work  at  this  low  charge,  he  promised  Ic  give  plaintiff  the 
preference  wh^i  employing  an  architect  to  superintend  con- 
struction when  he  decided  to  build. 

Plaintiff,  on  the  other  hand,  says  that  no  charge  was 
agreed  upon  when  he  was  employed  to  do  the  work,  but  when 
defendant  employed  him  to  superintend  the  construction  of 
the  Dufferin  avenue  block  in  the  beginning  of  1905,  he  ac- 
cepted the  employment  on  the  terms  of  his  being  paid  2  per 
cent,  on  the  cost  of  the  buildings  for  the  plans  and  specifica- 
tions and  3  per  cent,  for  inspection. 

On  11th  April,  1904,  defendant  gave  plaintiff  a  cheque 
for  $25  marked  "for  drawing  plans,"  and  on  11th  July  fol- 
lowing he  gave  him  another  cheque  for  a  like  amount  marked 
"  for  plans  and  specifications."  The  plaintiff  admits  the 
receipt  of  these  two  sums,  but  says  they  were  payments  on 
account  only. 

Witiiout  reviewing  the  evidence  on  this  part  of  the  case 
further,  I  find,  as  a  fact,  that  plaintiff  did  agree  to  prepare 
these  t\vo  sets  of  plans  and  specifications  for  $25  each,  and 
that  he  has  therefore  been  paid  in  full  therefor. 

Plaintiff  was  employed  in  April,  1905,  to  prepare  plans 
and  specifications  for  a  house  in  Robinson  street.  I  cannot 
find,  on  the  evidence,  that  any  price  was  agreed  upon  for 
this  work.  Plaintiff  is  therefore  entitled  to  recover  the  sum 
claimed,  namely,  $45,  which  the  evidence  shews  to  be  the 
usual  charge. 

As  to  the  double  house  on  Charles  street,  I  find  that 
plaintiff  was  not  employed  to  inspect  these  buildings.  Plain- 
tiff, on  defendant's  invitation,  did  inspect  and  gave  some 
flfTvice  respecting  the  foundation.  It  may  be  that  neither 
party  then  intende^l  that  a  char  ore  should  be  made  for  such 
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service,  but  the  service  was  rendered  at  the  request  of  defen- 
dant, and  plaintiff  had  a  right  to  charge  for  it.  I  think  an 
allowance  of  $10  would  be  ample  for  all  plaintiff  did. 

Plaintiff  was  employed  by  defendant  to  inspect  the  erec- 
tion of  a  block  on  Dufferin  avenue  and  a  house  on  Robinson 
street,  for  which  he  was  to  be  paid  3  per  cent,  on  the  cost  of 
each  building. 

On  17th  June,  1905,  defendant,  being  dissatisfied  with 
plaintiff's  supervision  of  the  Dufferin  avenue  building,  wrote 
plaintiff  a  letter  dismissing  him  as  architect. 

Plaintiff  did  not  accept  dismissal,  but  continued*  to  super- 
vise the  work.  I  cannot  find  that  defendant  had,  at  that 
time,  or  since,  any  reasonable  cause  for  dissatisfaction  with 
plaintiff's  work  respecting  that  building. 

I  am  not  satisfied  from  the  evidence  at  the  trial,  or  by 
a  subsequent  inspection  made  of  the  foundations  of  this 
building,  at  the  request  of  defendant's  counsel,  that  there  is 
sufficient  evidence  to  support  a  finding  that  plaintiff  did  not 
discharge  his  duty  with  reasonable  skill  and  care.  Com- 
plaint is  made  that  steel  beams  and  painting  are  allowed  as 
extras.  I  find,  on  the  proper  construction  of  the  specifica- 
tions, that  steel  beams  and  painting  are  not  included.  They 
are,  therefore,  proper  extras.  Plaintiff's  explanation  of  their 
omission  from  the  specifications  is,  to  my  mind,  reasonable. 
I  can  see  no  good  reason  why  plaintiff  should  not  be  paid 
the  full  amount  of  his  claim,  $233,  for  this  service. 

As  to  the  Robinson  street  house,  the  case  is  somewhat 
different.  On  19th  June  defendant's  solicitors  notified 
plaintiff  to  refrain  from  taking  any  further  action  in  any 
work  on  behalf  of  defendant. 

The  evidence  satisfies  me  that  plaintiff  did  not  after  that 
date  supervise  the  construction  of  that  building.  If  he  did, 
then  I  would'  hold,  on  the  evidence,  that  he  performed  his 
work  so  negligently  as  to  disentitle  him  to  recover  for  his 
services.  I  will,  therefore,  allow  nothing  for  superinten- 
dence of  this  building. 

The  result  is  that  there  will  bo  judgment  for  plaintiff 
for  $288,  with  County  Court  costs. 

Defendant's  counterclaim  will  be  dismissed,  and,  I  think, 
in  the  circumstances,  there  should  be  no  sot-off  of  King's 
Bench  costs  to  defendant. 

VOL     III.    W.L  K.    NO.  ♦1—31 
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MANITOBA. 

Mathers,  J.  April  27tf.  1106. 

TRIAL. 

OLESON  V.  JONASSON. 

Deed — Description — Latent  A  mbiguity — Oeneral  Followed 
by  Particular  Description — Falsa  Demonstratio  —  Evi- 
dence as  to  Intention  of  Parties — Adoption  of  Boundary 
Line. 

Action  for  the  possession  of  land. 

G.  D.  Minty,  for  plaintiff. 

P.  Heap  and  D.  W.  McKerchar,  for  defendant. 

Mathers,  J.: — In  August,  1894,  d'efendant  and  one 
Gudmundsson  entered  into  an  arrangement  to  jointly  pur- 
chase the  fractional  north-west  quarter  of  section  9,  township 
19,  range  4,  east  of  the  principal  meridian  in  Manitoba,  from 
the  owner,  one  Katrine  Jonasson.  The  purchase  price,  $270, 
was  to  be  paid  in  equal  portions.  A  public  highway  known 
as  the  Gimli  road  intersects  the  land  from  north  to  south  in 
a  somewhat  oblique  direction.  The  purchasers  believed  that 
that  road  divided  the  land  into  about  equal  areas,  and,  with- 
out taking  any  steps  to  ascertain  whether  that  was  or  was 
not  the  fact,  they  then  agreed  to  apportion  the  land  between 
themselves,  defendant  taking  the  portion  lying  east  and  Gud*- 
mundsson  that  lying  west  of  the  Gimli  road.  At  the  time  of 
the  purchase  defendant,  through  his  wife,  who  acted  for  him, 
paid  in  full  his  half  of  the  purchase  money,  but  Gudmunds- 
son's  share  of  the  purchase  money  was  not  paid  for  some  con- 
siderable time.  Immediately  after  the  execution  of  the 
agreement  in  the  latter  part  of  August,  or  the  beginning  of 
September,  1894,  Gudmundsson  went  into  occupation  of  that 
part  of  the  land  lying  west  of  the  Gimli  road,  and  defendant 
went  into  occupation  of  that  portion  lying  east  of  that  road, 
and  has  ever  since  continued  to  occupy  it  as  own^r.  In  July, 
1898,  Gudmimd.-son  having  paid  his  share  of  the  purchase 
money,  he,  together  with  the  defendant's  wife,  Anna  Jonas- 
son,  and  Katrine  Jonasson,  went  to  the  office  of  one  Thork- 
steinsson,  a  police  magistrate  and  conve3^ancer  in  the  vil- 
lage of  Gimli,  to  have  conveyances  prepared  and^  executed. 
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For  the  purpose  of  enabling  him  to  have  the  conveyances 
prepared  Thorksteinsson  asked  the  parties  how  they  proposed 
to  divide  the  land,  and  they  informed  him  that  they  had 
agreed  upon  the  Gimli  road  as  the  dividing  line  between 
their  respective  portions. 

Some  discussion  appears  to  have  taken  place  at  that  time 
as  to  the  number  (St  acres  on  each  side  of  the  road.  The  par- 
ties did  not  know  whether  the  road  divided  the  quarter  sec^ 
tion  into  equal  portions  or  not,  but  they  appear  to  have  treats 
ed  the  question  as  of  small  importance. 

Deeds  of  conveyance  were  then  prepared  and  executed, 
one  in  favour  of  Anna  Jonasson,  in  which  the  description  of 
the  land  is  as  follows : — "All  and  singular  that  certain  parcel 
or  tract  of  land  and  premises  situate,  lying,  and  being  in  the 
nineteenth  township  in  the  fourth  range  east  of  the  principal 
meridian  in  the  province  of  Manitoba,  and  being  composed 
of  the  east  half  of  the  fractional  north-west  quarter  of  sec- 
tion nine  (9),  or  that  part  of  the  said  quarter  section  lying 
on  the  east  side  of  the  Gimli  road  in  said  section  nine  of  said 
township,  containing  sixty-six  acres,  more  or  less,"  and  an- 
other in  favour  of  Gudmundsson,  in  which  the  western  por- 
tion is  described  in  a  similar  manner. 

On  31st  August,  1903,  Anna  Jonasson  conveyed  to  de- 
fendant, £^d  on  22nd  May,  1905,  Gudmundsson  conveyed  to 
plaintiff.  In  this  latter  conveyance  the  land  is  described  as 
"the  west  half  of  the  fractional  north-west  quarter  of  sec- 
tion nine  in  township  nineteen  and  range  four  east  of  the 
principal  meridian  in  the  province  of  Manitoba,  Dominion 
of  Canad^GU,  as  shewn  upon  the  map  or  plan  of  survey  filed 
in  the  Department  of  the  Interior  of  the  Dominion  of  Canada, 
said  portion  of  land  lying  and  being  west  of  a  line  running 
parallel  to  the  western  boundary  of  said  fractional  quarter 
section  and  dividing  said  fractional  quarter  section  into  two 
equal  parts  of  sixty-six  acres,  more  or  less,  according  to  the 
plan  or  map  of  survey  made  by  the  government  of  the  Do- 
minion of  Canada.^^ 

Plaintiff  brings  this  action  for  possession  of  such  portion 
of  the  land  covered  by  the  last  above  quoted  description  avS 
lies  east  of  the  Gimli  road.  It  is  admitted  that  a  portion 
of  the  land  so  described  is  east  of  the  Gimli  road,  and  that 
the  defendant  is  in  possession  of  such  portion. 

The  question  turns  upon  the  proper  construction  of  the 
(Jescription  of  the  land  contained  in  the  deed  from  Katrine 
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Jonasson  to  Anna  Jonasson,  dated  4:th  July,  1898,  and  from 
the  same  grantor  to  Gudmundur  Gudmundsson  of  the  same 
date,  but,  as  what  I  have  to  say  respecting  one  description 
would  equally  apply  to  the  other,  I  will  deal  only  with  that 
contained  in  the  deed  to  Anna  Jonasson,  defendant's  grantor. 

In  the  first  place,  it  is  to  be  observed  that  the  land  is  de- 
scribed as  the  east  half,  or  that  portion  'lying  east  of  the 
Gimli  road.  It  seems  to  me  that  the  proper  conclusion  to 
be  drawn  from  a  description  so  worded,  is  that  the  parties 
either  intended  by  the  latter  part  of  it  to  make  d^efinite  what 
they  conceived  to  be  vague  in  the  first  part,  or  that  they  in- 
tended that  the  grantee  should  have  the  right  of  election  as 
to  which  of  the  two  parcels  of  land  she  would  take  under  the 
deed. 

"In  some  cases  an  ambiguity  in  the  subject  matter,  or 
in  the  estate  granted,  may  be  determined  by  the  election  of 
one  of  the  parties:''  Elphinstone  on  Deeds,  p.  105.  ''If 
everything  uncertain  which  is  given  or  granted,  election  re- 
mains to  whose  benefit  the  grant  or  gift  was  made  to  make 
the  same  certain,  unless  in  special  cases :"  Vin.  Abr.  '*  Grant," 
H.  5.  "  If  one  grant  to  me  a  rent  or  a  robe,  twenty  shil- 
lings or  forty  shillings,  or  common  of  pasture,  or  rent  in 
the  disjunctive,  which  is  at  first  very  uncertain,  yet  this 
grant  may  become  good,  for  if  I  make  my  election  .  .  . 
the  grant  is  now  become  good:"  Shep.  Touch.  251. 

'*  Where  a  grant  is  general,  as  the  moiety  of  a  yardland 
or  120  acres  in  a  certain  waste,  without  certainty  on  what 
part  of  the  waste  the  grantee  shall  have  the  land  or  the 
special  name  of  the  land  or  how  it  is  bounded,  and  without 
any  certain  description  of  it,  the  grant  may  be  made  good 
by  the  election  of  the  grantee  if  the  grantor  be  a  common 
])erson,  but  not  if  he  be  the  Crown,  in  which  case  the  grant 
>is  altogether  void:"  Shep.  Touch.  106. 

At  the  time  of  the  agreement  to  purchase,  in  August- 
1894,  there  was  a  fence  along  the  east  side  of  the  Gimli  road* 
and  there  was  also  a  fence  on  the  south  boundary  of  the 
quarter  section  and  another  on  the  north  boundary  from  the 
Gimli  road  to  the  lake.  The  land  was  thus  inclosed  by  the 
l^ke  on  the  oast  side  and  by  a  fence  on  the  north,  south,  and 
west  sides. 

In  the  followini;  year  dofondant  renewed  the  fence  nlonir 
the  Gimli  road,  and  a  few  years  afterwards  replaced  it  with 
a  wire  fence,  and  for  the  wliole  period,  since  189k  he  has 
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performed  acts  of  ownership  on  the  whole  land  east  of  the 
Gimli  road  of  a  more  or  less  pronounced  character,  but  quite 
sufficient  to  shew  his  election  to  accept  that  portion  under  the 
deed.  On  this  ground,  therefore,  I  think  defendant  has,  by 
election,  rendered  certain  what  appears  to  be  uncertain  in  the 
description. 

As  this  is  a  point  that  was  not  argued  at  the  trial,  and  as 
I  have  arrived  at  a  conclusion  adverse  to  plaintijff  upon  an- 
other ground,  I  prefer  not  to  base  my  decision  upon  it. 

The  contention  of  plaintiff  is,  that  the  first  part  of  the 
description  must  govern  and  that  the  latter  part  must  be 
rejected  as  falsa  demonstratio. 

The  rule  is  well  settled  that  where  there  is  a  sufficient 
description  of  a  parcel  of  land  by  particular  name,  number, 
or  otherwise,  and  it  can  be  clearly  shewn  what  land  the  parcel 
so  named  contains,  such  designation  is  the  governing  feature 
of  the  description,  and  a  false  demonstration  following  may 
be  rejected,  and  in  such  ca^e  extrinsic  evidence  of  the  in- 
tention of  the  parties  is  not  admissible:  Gillen  v.  Haynes, 
33  U.  C.  R.  576;  Her  v.  Nolan,  21  C.  P.  309;  Cartwright  v. 
Debler,  19  U.  C.  R.  210. 

It  is  an  essential  part  of  that  rule,  however,  that  the  first 
description  is  sufficient,  and  the  land  can  be  clearly  ascer- 
tained by  reference  to  it.  In  this  respect  the  rule  is  not 
applicable  to  the  description  in  question. 

Two  experienced  sun^eyors  gave  evidence,  and  they  both 
agreed  that  the  term  *'east  half,^^  as  applied  to  this  frac- 
tional quarter  section,  was  ambiguous,  and,  if  asked  to  point 
out  the  land  covered  by  such  a  description,  they  would  not 
be  able  to  do  it.  One  of  them  suggested  three  different 
methods  by  which  the  quarter  section  could  be  divided  into 
east  and  west  halves,  each  of  which  would  leave  each  of  the 
portions  of  different  shapes,  and  none  of  which  he  would  say 
was  the  right  method  of  division.  Under  the  circumstances 
I  must  hold  that  the  rule  relied  upon  by  plaintiff  is  not 
applicable. 

There  is  another  rule  of  construction  equally  well  estab- 
lished, which,  in  my  opinion,  applies  to  the  case.  That  is, 
where  there  is  a  general  description  followed  by  a  specific 
description,  the  specific,  and  not  the  general  description,  must 
be  taken  to  govern :  Murray  v.  Smith,  5  U.  C.  R.  225 ;  Smith 
V.  Galloway,  5  B.  &  Ad.  51.  In  this  latter  case  Park,  J., 
says :    "  Now  the  rule  is  clearly  settled  that  where  there  is  a 
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sufficient  description  set  forth  of  premises  by  giving  the  par- 
ticular name  of  a  close,  or  otherwise,  we  may  reject  a  faUe 
demonstration,  but  that,  if  premises  be  described  in  general 
terms,  and  a  particular  description  be  added,  the  latter  con- 
trols the  former/' 

Applying  this  rule,  it  appears  to  me  that  the  expression 
^^east  half,'^  as  applied  to  this  fractional  quarter  section,  is 
a  general  term  that  must  yield  to  the  added  specific  descrip- 
tion. 

I  am  also  of  opinion  that  evidfence  was  properly  admitted 
to  shew  what  the  parties  intended.  The  ambiguity  does  not 
appear  on  the  face  of  the  deed.  It  only  becomes  manifest 
when  evidence  is  given  shewing  the  triangular  shape  of  the 
land  being  dealt  with. 

It  is,  therefore,  a  latent  ambiguity,  for  the  elucidation  of 
which  evidence  is  always  admissible. 

On  the  question  of  the  intention  of  the  parties  to  make  tlie 
Gimli  road  the  dividing  line  between  them,  there  is  no  con- 
troversy. All  the  witnesses  agree  that  that  road  was  deli- 
berately and  advisedly  selected  and  adopted  as  the  boundary 
line  between  the  two  parcels,  and  the  deeds,  in  that  respect, 
express  correctly  what  the  parties  intended.  It  is  true  they 
appear  to  have  thought  that  this  road  divided  the  land  into 
about  equal  areas,  but  they  took  no  steps  to  ascertain  whether 
it  did  or  not.  The  land  was  of  little  value,  and  they  treated 
it  as  a  matter  of  small  concern,  whether  the  areas  were  equal 
or  otherwise. 

For  10  years  the  original  grantees  lived  side  by  side  on 
their  respective  holdings  without  it  ever  being  suggested  that 
the  defendant  was  occupying  more  land  than  the  deed  gave 
him. 

Plaintiff  is  in  no  better  position  than  his  grantor,  Gud- 
mundsson,  was,  and  the  latter,  though  called  by  plaintiff  and 
evidently  not  too  friendly  with  defendant,  admits  the  agree- 
ment as  to  the  Gimli-  road. 

The  action  must  be  dismissed  with  costs. 
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BBITISH  COLXTHBIA. 

(VICTORIA.) 

April  20th,  1906. 

full  court. 

Re  WATKINS. 

Will — Specific  Devise  of  Land — Charge  of  "  Debts"  on  other 
Land — Arrears  of  Municipal  Taxes  on  Land  Specifically 
Devised. 

Elizabeth  Watkins  by  her  will  gave  certain  lands  to  de- 
visees therein  named,  and  ear-marked  other  lands  to  provide 
a  fund  for  the  payment  of  her  funeral  and  testamentary  ex- 
penses and  debts^  the  balance  to  go  into  the  residue  of  the 
estate. 

A  question  arose,  upon  the  administration  of  the  estate  by 
the  executors,  as  to  whether  accumulated  arrears  of  taxes 
upon  the  land  specifically  devised  should  be  borne  by  those 
lands,  the  devisees  taking  them  subject  to  the  charge,  or 
whether  they  should  be  paid  out  of  the  fund  provided  for 
payment  of  debts. 

This  question  was  decided  by  Irving,  J.  (1  Wl  L.  R. 
457),  upon  a  summary  petition,  in  favour  *of  the  contention 
of  the  specific  devisees,  and  the  residuary  legatees  appealed. 

R.  T.  Eliott,  for  the  appellants. 

Thornton  Fell,  for  the  respondents. 

The  judgment  of  the  Court  (Hunter,  C.J.,  Morrison, 
J.,  Duff,  J.),  was  delivered  by 

Hunter,  C.J. : — I  think  the  judgment  of  my  brother 
Irving  should  be  aflSrmed. 

The  main  point  taken  by  Mr.  Elliott  in  a  close  argument 
was  that  the  municipal  taxes  were  not  debts  within  the  mean- 
ing of  that  word  as  used  in  the  clause  of  the  will  which  makes 
the  residuary  estate  a  fund  for  the  payment  of  "  funeral  and 
testamentary  expenses  and  debts.'^ 

Section  155  of  the  Municipal  Clauses  Act  enacts  that 
^"  Notwithstanding  anjihing  contained  in  this  Act,  the  li- 
cense, taxes,  rates,  or  rents  payable  by  any  person  to  any 
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municipality  may  be  recovered,  with  interest  and  costs,  a^ 
a  debt  due  to  the  municipality,  in  which  case  the  production 
of  a  copy  of  so  much  of  the  collector's  roll  as  relates  to  the 
license,  taxes,  rates,  or  rents  payable  by  such  person,  pur- 
porting to  be  certified  as  a  true  copy  by  the  clerk  of  the  muni- 
cipal council,  shall  be  prima  facie  evidence  of  the  debt,  and 
any  judgment,"  etc. 

]Vtr.  Elliott  contended  that  the  effect  of  this  language  is 
not  to  make  the  taxes  a  debt,  but  to  enable  them  to  be  recov- 
ered in  the  same  way  as  a  debt.  I  think,  however,  that  while 
nn  doubt  the  intention  could  have  been  more  clearly  expressed, 
yet  the  phrase  '*  shall  be  prima  facie  evidence  of  the  debt " 
is  suflSciently  conclusive  to  shew  that  they  are  made  debts, 
and  that  under  the  old  system  of  pleading,  they  would  found 
a  good  action  of  debt. 

As  to  the  other  point,  I  fail  to  see  the  applicability  of 
Locke  King's  Act.  In  the  first  place,  that  Act  applies  in 
terms  only  to  land  "  charged  by  way  of  mortgage."  I  do  not 
understand  how  to  allow  taxes  to  fall  into  arrear  is  to  charge 
land  by  way  of  mortgage,  but,  even  if  it  were  possible  to  do 
so,  the  decisions  on  that  Act  shew  that  "  a  contrary  or  other 
intention  "  is  evinced  by  the  creation  of  a  fund  out  of  which 
to  pay  debts:  see  Eno  v.  Tatam,  32  L.  J.  Ch,  311;  Moore  v. 
Moore,  ib.  605. 


BRITISH  COLXTHBIA. 

(VICTORIAJ 

April  20th.  1906. 

FULL  COURT. 

FERXIE  LUMBER  CO.  v.  CROW'S  NEST  SOUTHERN 
R.  W.  CO. 

Trial — Jury — Venue — Change — Ttiglit  to  Special  Jury — Pro- 
clamation of  1860 — Subsequent  Statutes, 

Appeal  by  defendants  from  order  of  Martin.  J.,  refusing 
an  application  by  defendants  for  a  change  of  venue  from 
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Nelson  to  Vancouver,  the  domicil  of  the  aetion,  and  for  a 
special  jury,  if  plaintiffs  desired  a  jury. 

The  appeal  was  heard  by  Hunter^  C.J.,  Ibvino,  J., 
Duff,  J. 

£.  V.  Bodwell,  K.C.,  for  defendants. 

E.  P.  Davis,  K.C.,  for  plaintiffs. 

HuNTEU,  C.J. : — The  only  ground  urged  in  support  of  the 
application  and  of  this  appeal  is  that,  as  defendants  desire  a 
special  jury,  and  as  there  is  no  machinery  by  which  a  special 
jury  can  be  obtained  at  Nelson,  the  venue  ought  to  be 
changed.  The  defendants  offer  to  pay  the  extra  expense,  but 
plaintiffs  object,  on  the  ground  that  to  change  the  venue 
would  seriously  prejudice  them  in  the  prosecution  of  their 
case,  as  Nelson  is  the  nearest  assize  town  to  Fernie,  the  place 
where  most  of  their  witnesses  reside,  and  where  the  events 
took  place  which  are  the  subject  matter  of  the  action ;  and  it 
is  also  suggested  that  it  may  be  expedient  to  have  a  view.  No 
aflSdavit  is  filed  by  defendants  alleging  that  there  is  any 
ground  for  supposing  that  a  fair  trial  cannot  be  had  at 
Nelson. 

In  1860  Governor  Douglas,  by  proclamation,  enacted  a 
law  for  the  then  colony  of  British  Columbia  known  as  the 
Jurors  Act,  which,  after  reciting  the  fact  that  there  was 
great  difficulty  in  securing  a  sufficient  number  of  British  sub- 
jects to  sit  on  grand  and  petit  juries,  and  that  many  of  the 
provisions  of  the  Imperial  statutes  relating  to  tlio  summon- 
ing, qualification,  and  disqualification  of  jurors  could  not  bo 
complied  with,  enacted  that  the  Imperial  provisions  relating 
to  the  summoning,  qualification,  returning,  and  challenging 
of  jurors,  except  for  favour,  should  be  repealed,  and  that  the 
sheriff,  or  acting  sheriff,  might  summon  others  besides  Brit- 
ish subjects  to  serve  on  grand  and  petit  juries  without  regard 
to  any  property  qualification. 

This  law  governed  the  whole  province  imtil  1883,  when 
the  legislature  began  withdrawing  different  portions  from  its 
operation,  and  providing  a  more  elaborate  jury  system  for  the 
portions  withdrawn,  but  Kootenay  has  always  remained  under 
the  old  law. 

Now,  had  the  matter  been  res  Integra,  I  should  have 
thought  it  fairly  clear  that  the  proclamation  had  discarded 
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the  provisions  of  the  Imperial  statute  with  regard  to  special 
juries,  for  the  simple  reason  that,  owing  to  the  then  sparse 
population  of  the  province,  it  would  be  impracticable  to 
work  them  out — a  condition  of  things  which  obtains  to  this 
day  at  such  points  as  Barkerville,  Clinton,  Golden,  etc. 

But  the  cases  referred  to  in  my  brother  Irving's  judg- 
ment shew  that  it  has  all  along  been  taken  for  granted  that 
the  right  to  a  special  jury  was  not  taken  away  by  the  repeal- 
ing clause  in  the  proclamation,  and  numerous  actions  have 
been  tried  by  special  juries  (so-called)  at  different  points 
which  are  still  governed  by  the  proclamation.  I  should  have 
thought  it  a  matter  of  some  difficulty  to  work  out  a  special 
jury  scheme  under  the  proclamation,  as  the  provisions  of  the 
Imperial  Act  relating  to  qualification  are'  all  repealed,  and 
no  distinction  between  special  and  common  juries  is  provided 
for  by  the  proclamation. 

However,  I  do  not  think  I  am  called  upon  to  upset  the 
existing  condition  of  things,  and  any  difficulty  that  may  be 
created  by  the  mode  in  which  the  sheriff  carries  out  an  order 
for  a  special  jury  will  have  to  be  dealt  with  when  it  arises. 

I  may  add  that  even  if  I  were  to  accede  to  the  contention 
that  there  is  no  i:ight  to  a  special  jury  in  Nelson,  that  would 
not  be  a  ground  of  itself  for  changing  the  venue,  as  that  of 
course  would  involve  the  transfer  of  every  jury  action  at  the 
instance  of  any  party  demanding  a  special  jury  from  any 
point  governed  by  the  proclamation  to  one  of  the  coast  cities, 
which  would  practically  amoimt  in  many  instances  to  a  de- 
nial of  the  right  to  trial  by  jury,  where  such  right  otherwise 
exists. 

Therefore,  whether  there  is  or  is  not  a  right  to  a  special 
jury  at  Nelson,  it  follows  that  the  appeal  must  be  dismissed. 

Irving,  J.: — Prior  to  the  year  1883  the  summoning  of 
jurors  was  regulated  by  the  proclamation  issued  by  Sir  James 
Douglas  known  as  "  The  Jurors'  Act,  I860.'' 

That  proclamation  recognized  the  Imperial  statute  6  Geo. 
IV.  ch.  50,  as  being  in  force  in  this  province,  except  so  much 
thereof  as  related  to  the  qualification,  summoning,  and  re- 
turning of  jurymen,  and  the  challenging  of  jurymen  except 
for  favour. 

On  Ist  January,  1884,  the  Jurors'  Act,  1883,  was  brought 
into  force.  It  was  applicable  to  the  whole  province,  except- 
ing only  Cassiar  and  Kootenay.     As  to  those  two  districts. 
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the  laws  in  force  prior  to  the  passing  of  the  Act  of  1883  were 
to  remain  in  force,  that  is  to  say,  6  Geo.  IV.  ch.  50,  as  modi- 
fied by  the  Jurors'  Act,  1860;  see  sec.  86,  ch.  15,  B.  C.  sta- 
tutes of  1883,  C.  S.  B.  C.  1883  ch.  64,  sec.  4.  1 


In  the  consolidation  of  1897,  these  sections  were  amended, 
but  the  amendment  was  in  form  only.  There  was  an  amend- 
ment again  in  1900,  sec.  2,  ch.  13,  but  it  is  perfectly  dear 
that  at  all  times  in  the  district  of  Kootenay  the  proclamation 
of  1860  has  been  in  force. 

Now,  prior  to  the  passing  of  the  Act  of  1883,  there  were 
a  great  many  special  jury  cases  tried  in  the  province  of 
British  Columbia  by  virtue  of  sec.  30  of  6  Geo.  IV.,  e.g.,  the 
Thrasher  case  in  June,  1881,  1  B.  C.  E.  157;  Sea  v.  Ander- 
son, 1  B.  C.  B.  (pi  1)  67,  would  be  under  the  Jurors'  Act 
of  1883. 

In  the  district  of  Kootenay  I  am  able  to  recall  the  fact 
that  in  1898  I  tried  a  special  jury  case,  Stamer  v.  Hall  Mines, 
and  before  that  an  order  for  a  special  jury  had  been  made  in 
Ifogg  v.  Farrell,  4  B.  C.  R  534. 

The  following  list,  obtained  from  the  registrar  at  Nelson, 
of  cases  in  which  special  jury  trials  were  had,  shews  what 
the  practice  is:  Croasdaile  v.  Hall  Mines  (1894),  3  B.  C.  E. 
384;  Hendry  v.  Hennessy  (1894,  not  reported);  Stamer  v. 
HaU  Mines  (1898),  6  B.  C.  E.  579;  Pender  v.  War  Eagle 
(1898),  7  B.  C.  B.  163;  Brackman  and  Ker  v.  Oppenheimer 
(1902),  9  B.  C.  E.  350;  Fawcett  v.  Canadian  Pacific  E.  W. 
Co.  (1901),  8  B.  C.  E.  219;  Peters  v.  Nelson  Electric  Tram- 
way Co.  (1901,  not  reported) ;  Winter  v.  Kaslo  and  Slocan  E. 
W.  Co.  (1902,  not  reported);  Hoskins  v.  Le  Boi  No.  2 
(1903),  9  B.  C.  E.  551;  Greenwood  Electric  Co.  v.  Waterous 
Engine  Works  (not  reported) ;  Nipon  v.  Nelson  Electric 
Tramtray  Co.  (1905,  not  reported) ;  Campbell  v.  East  Koot- 
enay Lumber  Co.  (1905,  not  reported). 

In  my  opinion,  the  same  authority  for  the  summoning  of 
a  special  jury  exists  to-day  in  Kootenay  that  existed  in  Vic- 
toria for  the  summoning  of  a  special  jury  prior  to  the  year 
1884. 

I  would  dismiss  the  appeal. 
Duff,  J.,  concurred. 
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SMITH  V.  FINCH. 

Contract — Action  for  Price  of  Work  Done — Plaintiff  Con- 
tracting in  Partnership  Name — Failure  to  Register  De- 
claration— Effect  on  Contract  —  Penalty  —  Partnership 
Act, 

Appeal  by  defendant  from  the  judgment  at  the  trial  in 
favour  of  plaintiff  in  an  action  for  the  price  of  work  done  by 
plaintiff  for  defendant. 

The  appeal  was  heard  by  Irving,  Duff,  and  Morri- 
son, JJ. 

E.  T.  Elliott,  for  defendant. 

F.  Peters,  K.C.,  and  W.  C.  Moresby,  for  plaintiff. 

Irving,  J.: — By  part  3  of  the  Partnership  Act  (ch.  150), 
which  Act  came  into  force  1st  July,  1894,  certain  declara- 
tions are  required  to  be  registered.     Among  others: — 

"74.  Every  person  who  is  engaged  in  business  for  trad- 
ing, manufacturing,  or  mining  purposes,  and  who  is  not  asso- 
ciated in  partnership  with  any  other  person  or  persons,  but 
who  uses  as  his  business  style  some  name  or  designation 
other  than  his  own  name,  or  who  in  such  style  uses  his  own 
name  with  the  addition  of  '  and  company,'  or  some  other  word 
or  phrase  indicating  a  plurality  of  members  in  the  firm,  shall 
cause  to  be  delivered  to  the  registrar  of  the  County  Court  of 
the  county  in  which  such  person  carries  on  or  intends  to 
carry  on  business,  a  declaration  in  writing  signed  by  such 
person." 

The  plaintiff  in  this  action  falls  within  the  wording  of 
the  statute,  and  he  should  therefore  have  registered  a  de- 
claration that  no  other  person  was  associated  with  him  in 
partnership. 
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He  therefore  became  liable,  under  sec.  76,  to  a  penalty  of 
$100,  but  defendant,  who  is  being  sued  for  the  price  of  cer- 
tain work  done  for  him  by  plaintiff,  says  that  thisjCourt 
should  not  assist  plaintiff  to  recover. 

"  It  is  perfectly  settled  that  where  the  contract  which 
the  plaintiff  seeks  to*  enforce,  be  it  express  or  implied,  is  ex- 
pressly or  by  implication  forbidden  by  the  common  or  sta- 
tute law,  no  court  will  lend  its  assistance  to  give  it  effect. 
It  is  equally  clear  that  a  contract  is  void  if  prohibited  by  a 
statute,  though  the  statute  inflicts  a  penalty  only,  because 
such  a  penalty  implies  a  prohibition:  Lord  Holt,  Bartlett  v. 
Vinor,  Carthew  252.  And  it  may  be  safely  laid  down,  not- 
withstanding some  dicta  apparently  to  the  contrary,  that  if 
the  contract  be  rendered  illegal,  it  can  make  no  difference,  in 
point  of  law,  whether  the  statute  which  makes  it  so  has  in 
view  the  protection  of  the  revenue,  or  any  other  object.  The 
sole  question  is  whether  the  statute  means  to  prohibit  the 
contract:"    Cope  v.  Rowland,  2  M.  &  W.  149. 

In  determining  what  the  statute  means,  the  case  of  Fer- 
guson V.  Norman,  5  Bing.  N.  C-  76,  at  p.  84,  points  to  a 
distinction  between  certain  requisites  to  be  done  before  or 
at  the  time  of  entering  into  the  individual  contract,  which 
requisites  are  to  precede  the  contract  and  to  make  it  out, 
and  certain  other  duties  imposed  on  one  of  the  parties,  which 
last  mentioned  duties  are  entirely  collateral  to  the  individual 
contract. 

Maxwell  on  Statutes,  1896  ed.,  p.  560,  gives  a  number  of 
instances  in  which  no  action  could  be  maintained  for  the 
price  of  goods  sold,  e.g.,  Law  v.  Hodson,  11  East  301,  where 
bricks  not  made  of  certain  specified  dimensions,  corn  and 
coal  not  sold  according  to  certain  measure:  Foster  v.  Taylor, 
5  B.  &  Ad.  887,  where  the  price  of  butter  not  branded  with 
the  maker's  name  could  not  be  recovered;  and  again  at  561, 
Bensley  v.  Bignold,  5  B.  &  Aid.  335,  where  printers  were 
required  to  affix  their  names  to  the  book  which  they  printed, 
it  was  held  that  the  printer  could  not  maintain  an  action  for 
his  work  and  materials  in  printing  a  book  in  which  he  had 
omitted  to  comply  with  this  statutory  provision. 

These  are  all  instances  of  something  being  done  before, 
or  at  the  time  of,  or  in  connection  with,  the  individual  con- 
tract— the  work  in  respect  of  which  the  action  is  brought. 
In  the  brick  case,  the  penalty  was  only  for  manufacturing 
the  bricks  for  sale,  not  for  selling  them.     In  the  butter  case, 
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the  penalty  was  for  packing  the  butter  in  prohibited  vessels^ 
not  for  selling  it 

In  the  present  case,  the  penalty  imposed  is  for  something 
not  contemplated  by  the  contract.  In  Benjamin  on  Sales, 
p.  623,  are  laid  down  certain  rules  as  deducible  from  the 
authorities: — 

First,  that  where  a  contract  is  prohibited  by  statute,  it  is 
immaterial  to  inquire  whether  the  statute  was  passed  for 
revenue  purposes  only,  or  for  any  other  object.  It  is  enough 
that  Parliament  has  prohibited  it,  and  it  is  therefore  void. 

Secondly,  that  when  the  question  is  whether  a  contract 
has  been  prohibited  by  statute,  it  is  material,  in  construing 
the  statute,  to  ascertain  whether  the  legislature  had  in  view 
solely  the  security  and  collection  of  the  revenue,  or  had  in 
view,  in  whole  or  in  part,  the  protection  of  the  public  from 
fraud  in  contracts,  or  the  promotion  of  some  object  of  public 
policy.  In  the  former  case  the  inference  is  that  the  statute 
was  not  intended  to  prohibit  contracts;  in  the  latter,  that  it 
was. 

Thirdly,  that  in  seeking  for  the  meaning  of  the  law-giver, 
it  is  material  also  to  inquire  whether  the  penalty  is  imposed 
once  for  all,  on  the  offence  of  failing  to  comply  with  the  re- 
quirements of  the  statute,  or  whether  it  is  a  recurring  pen- 
alty, repeated  as  often  as  the  offending  party  may  have  deal- 
ings. In  the  latter  case,  the  statute  is  intended  to  prevent 
the  dealing,  to  prohibit  the  contract,  and  the  contract  is 
therefore  void;  but  in  the  former  case  such  is  not  the  inten- 
tion, and  the  contract  will  be  enforced. 

In  Victorian  Daylesford  Syndicate  v.  Dott,  [1905]  2  Ch. 
624,  Buckley,  J.,  applied  this  test. 

It  seems  to  me  that  under  the  third  rule  plaintiff^s  con- 
tention is  correct,  and  that  he  is  entitled  to  recover. 

Duff,  J.: — The  distinction  between  malum  in  se  and 
malum  prohibitum  has,  as  regards  the  question  of  their  legal- 
ity, been  long  since  exploded.  The  question  in  the  case  of 
transactions  for  which  a  penalty  is  prescribed  is,  are  such 
transactions  prohibited?  If  so,  no  cause  of  action  can  arise 
out  of  them.  The  general  rule  no  doubt  is  that  prima  facie 
the  imposition  of  a  penalty  involves  a  prohibition;  although, 
in  the  case  of  penalties  imposed  purely  for  revenue  purposes, 
no  presumption  arises  from  the  mere  fact  of  the  imposition 
of  the  penalty  that  the  legislature  intended  to  prohibit  the 
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transaction  penalized.  Has  the  legislature  in  this  ease  im- 
posed a  penalty  upon  the  transaction  in  respect  of  which  this 
action  is  brought?  The  Act  provides  that  if  A.  B.  shall 
carry  on  business  under  the  name  of  C.  D.,  without  comply- 
ing with  the  statutory  provisions  relating  to  registration,  he 
shall  be  subject  to  a  penalty;  but,  in  my  opinion,  that  does 
not  in  itself  involve  the  exaction  of  a  penalty  from  A.  B.  for 
entering  into  contract  with  X.  Y.  under  the  name  of  C.  D. 
This  consideration,  I  think,  supplies  the  distinction  between 
this  case  and  all  of  the  cases  relied  upon  by  Mr.  Elliott. 

It  is,  of  course,  indisputable  that,  before  giving  the  sta- 
tute effect  according  to  defendant's  contention,  it  must  be 
clear  that  its  language  requires  that  the  construction  pro- 
posed shall  be  placed  upon  it. 

The  appeal  should  be  dismissed  with  costs. 

Morrison^  J.: — I  think  that  the  construction  sought  to 
be  put  upon  sees.  74,  75,  and  76  of  the  Partnership  Act  by 
defendant's  counsel  is  repugnant  to  the  general  purview  of 
the  Act.  The  cases  cited  by  him  in  support  of  his  conten- 
tion do  not  appear  to  me  to  be  apposite.  In  all  of  them 
there  was  some  special  statutory  provision  directed  against 
the  particular  contract  sought  to  be  enforced.  Our  l^sla- 
ture,  it  appears,  has  designedly  designated  certain  lines  of 
trade  or  business  to  which  they  directed  their  particular  at- 
tention, and  has  passed  special  Acts  dealing  with  them,  such, 
for  instance,  as  pawnbrokers;  the  object  being  to  protect 
purchasers  by  rendering  such  contracts  as  are  contemplated 
void.  And  those  Acts  leave  little  doubt  as  to  what  those 
dealings  are.  They  afford  a  protection  against  fraud  or  im- 
position of  which  the  dealings  in  question  may  be  susceptible. 

The  Partnership  Act  is  not,  I  submit,  intended  to  protect 
purchasers,  as  in  this  case,  of  plaintiff's  goods,  not  to  pro- 
hibit contracts  such  as  are  in  question  here.  It  cannot  be 
said  that  the  omission  to  register  is  a  fraud,  nor  that  the 
claim  is  bottomed  in  an  illegal  contract.  This  is  not  a  case 
for  the  protection  of  revenue  nor  for  the  recovery  of  the  price 
of  prohibited  goods,  nor  the  case  of  a  secret  partnership  pro- 
hibited by  statute. 

I  cannot  see  what  construction  of  the  Act  can  be  success- 
fully urged  that  would  justify  the  invalidating  of  a  contract 
such  as  we  have  before  us. 

I  would  dismiss  the  appeal. 
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LEQUIME  V.  BROWX. 

Contract  —  Logging  —  Moneys  Advanced — Scaling  Logs — 
Conditions  of  Contract — Duty  to  Measure — Implied  Con- 
tract— Ascertainment  of  Quantity — Impossibility  of  Per- 
formance. 

Appeal  by  defendant  from  judgment  of  Hunter^  C.J., 
1  W.  L.  R.  193,  in  favour  of  plaintiffs  in  an  action  to  recover 
moneys  advanced  by  plaintiffs  to  defendant  upon  the  faith 
of  work  done  under  a  contract  for  getting  out  logs.  Plain- 
tiffs alleged  that  defendant  had  received  $4,264.07  for  which 
they  had  got  no  consideration,  and  judgment  was  given  for 
that  amount. 

The  appeal  was  heard  by  Irving,  Duff,  and  Morrison, 
JJ. 

J.  A.  Macdonald,  K.C.,  and  A.  C.  Gait,  for  defendant. 

E.  V.  Bodwell,  K.C.,  for  plaintiffs. 

Duff,  J. : — The  sole  question  presented  for  determina- 
tion by  this  appeal  is  whether  plaintiffs'  right  of  action  is 
conditioned  upon  the  performance  by  them  of  their  obliga- 
tion to  scale  the  logs  delivered  by  defendant.  To  arrive  at 
a  decision  upon  that  question,  it  is  necessary  to  get  a  clear 
idea  of  the  basis  upon  which  plaintiffs'  right  of  action  rests. 

Phiintiffs  do  not  sue  as  for  a  breach  of  contract  by  the 
defendant  to  deliver  logs.  Indeed,  since  the  minimum 
quantity  of  logs  required  to  be  delivered  by  the  contract  is 
1,500,000  feet,  and  the  arrangement  made  after  the  contract 
did  not  involve  any  agreement  on  the  part  of  the  defendant 
to  deliver  a  greater  quantity,  it  would  seem  to  be  clear  that 
the  plaintiffs'  claim,  at  all  events  in  its  entirety,  could  not 
be  maintained  in  that  form. 

It  would  scorn  also  that  plaintiffs  cannot  maintain  a  right 
to  recover  the  moneys  sued  for  as  monevs  had  and  received  to 
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tlie  use  of  plaintiffs  by  the  defendant;  such  an  action  could, 
in  the  circumstances  of  this  case,  be  based  on  one  of  two 
points,  viz.,  either  that  the  moneys  in  question  were  paid 
under  a  mistake  of  fact,  or  that  they  were  paid  on  a  con- 
sideration or  for  a  purpose  which  has  failed.  As  to  the  first 
ground,  assummg  plaintiffs  to  have  believed  when  making 
their  advances  that  the  quantity  of  timber  cut  and  in  a  de- 
liverable state  was  sufficient  to  warrant  the  advances  as  pay- 
ments on  account  of  the  price  of  timber,  still  they  could  not 
have  been  ignorant  of  the  fact  that  they  were  advancing 
largely  beyond  any  amount  which  they  were  bound  under 
any  legal  obligation  to  advance.  There  was  consequently  no 
belief  on  their  part  in  any  fact  which,  if  existing,  would  have 
bound  them  to  make  the  advances;  and  therefore  no  mistake 
of  fact  within  the  rule:  Aitken  v.  Short,  1  II.  &  N.  10,  per 
Bramwell,  B.  Xow,  can  plaintiffs  recover  as  for  moneys 
paid  upon  a  consideration  which  has  failed?  According  to 
my  view  of  them  (to  be  presently  stated)  the  terms  upon 
which  his  advances  were  made  would  be  a  complete  answer  to 
such  a  demand  in  a  court  of  equity:  Phillips  v.  London 
School  Board,  [1898]  2  Q.  B.  at  p.  453;  Moses  v.  McFarlan, 
2  Burr.  1005;  and  the  rules  governing  such  actions  would, 
I  apprehend,  have  been  equally  fatal  to  it,  in  a  court  of  law. 
Where  there  is  not  a  total  failure  of  consideration,  the  rule 
is  that  the  consideration  being  severable,  a  coiiiplete  failure 
of  part  may  form  a  ground  for  recovering  a  proportionate 
part  of  the  money  paid :    Devaux  v.  Conolly,  8  C.  B.  040. 

Xow,  in  this  case  the  contract  intrusted  plaintiffs  with 
the  duty  of  seeing  to  the  meat^uring  of  the  logs  delivered;  not 
<;nly  did  they  fail  to  perform  this  duty,  but  they  so  dealt 
with  the  logs  delivered  as  to  make  it  impossible  to  ascertain 
the  quantity  of  timber  in  them  in  accordance  with  the  terms 
of  the  contract.  The  plaintiffs,  that  is  to  say,  by  tlieir 
breach  of  contract,  have  made  it  impossible  to  apportion  un- 
der the  contract  the  moneys  advanced  between  that  part  of 
the  consideration  which  has  failed  and  that  part  which  has 
not.  Moreover,  one  part  of  the  consideration,  in  its  nature 
not  severable  and  going  to  the  whole  of  plaintiffs'  payment, 
was  the  agreement  on  the  part  of  defendant  to  which  I  have 
referred,  to  intrust  to  plaintiff  Lequime  the  measurement  of 
the  logs. 

The  real  ground  of  plaintiffs'  action — at  least  I  concoivc 
the  only  ground  on  wliich  it  must  rest  if  it  can  be  sustainc^^^ 

vol..  III.    W.L.H.  NO.    0—3*2 


482  THE   WESTERN  LAW  REPORTER. 

at  all — is  that  the  advances  sued  for  were  made  upon  the 
faith  of  an  actual  contract  by  which  defendant  became  bound 
(if  the  amount  of  the  advances  should  prove  to  be  greater 
than  the  sum  to  which  he  should  become  entitled  under  the 
contract  as  the  price  of  logs  delivered)  to  repay  the  amount 
of  the  excess  to  plaintiffs.  There  was,  of  course,  no  such 
contract  expressed  in  words.  But  it  is  not  credible  that,  in 
the  circumstances  of  this  case,  the  advances  should  have  been 
made  except  upon  such  terms.  In  other  words,  the  conduct 
of  the  parties  in  the  circumstances  demonstrates  to  my  mind 
the  existence  of  this  understanding  on  the  part  of  both  par- 
ties to  the  transaction.  This  understanding,  though  mani- 
fested not  by  the  words,  but  by  the  conduct  of  the  parties, 
and  not  proved  by  direct  evidence,  but  inferred  from  circum- 
stantial evidence,  is,  of  course,  not  the  les3  on  that  account 
a  true  contract,  receiving  its  legal  efficacy  from  the  assent  of 
the  parties.  The  inadequate  terminology  of  •  our  law  sup- 
plies no  apt  technical  description  for  distinguishing  between 
a  real  contract  founded  on  a  real  assent,  but  established  by 
inference,  and  an  obligation  fastened  by  law  upon  the  party 
in  default,  independently  of  this  assent  and  often  against  his 
will,  but  treated,  to  meet  the  exigencies  of  pleading,  as  hav- 
ing a  contractual  origin.  Both  classes  of  obligation  are  de- 
noted by  the  term  "  implied  contract;*'  but  the  distinction  is 
of  course  fundamental. 

What  then  was  the  footing  on  which  the  advances  were 
made?  Plaintiffs  were  at  that  time  by  the  contract  (as 
orally  varied)  under  a  duty  to  the  defendant  to  have  the  logs 
measured  at  the  mill  by  Lequime  or  his  deputy.  The  de- 
fendant was  (in  my  view)  bound  (subject  to  any  question  of 
good  faith  or  the  like)  to  accept  the  measurement  so  made. 
Since  tlio  amount  of  the  excess  to  be  repaid  must  be  deter- 
mined by  the  quantity  of  timber  for  the  price  of  which  the 
defendant  would  be  entitled  to  receive  credit,  can  it  be  sup- 
posed that  the  parties  intended  that  this  quantity  should  be 
ascertained  in  any  manner  other  than  the  manner  prescribed  ? 
In  my  opinion,  there  is  no  escape  frpm  the  inference  that  the 
parties  intended  that  this  amount  should  be  ascertained  in 
that  manner  and  not  otherwise.  It  follows,  of  course,  that 
this  ascertainment  must  be  taken  to  be  a  condition  precedent 
to  (or  to  u?e  Lord  BramwelFs  more  accurate  phrase)  an 
o>.«iontial  term  of  rlofondant's  implied  promise  to  re-pay. 

"Nfr.  Bodwoll  pressed  strongly  upon  us  several  contentions. 
The  obligation  to  measure,  and  the  obligation  to  re-pay,  he 


LEQUIME  i\  BROWN.  483 

argues,  are  independent  obligations;  and  for  plaintiffs^ 
breach  of  the  obligation  to  measure,  the  defendant  is  left  to 
his  cross-action  or  counterclaim.  But  I  apprehend  that 
where  the  performance  of  the  obligation  of  one  party  under 
a  contract  in  accordance  with  the  terms  of  it  is  necessarily 
dependent  upon  the  performance  by  the  other  party  of  an- 
other term  of  the  contract,  these  obligations  cannot  be  said 
to  be  independent;  and  it  would  not,  I  think,  be  disputed 
that  the  first  party  would  be  relieved  from  his  obligation  by 
failure  on  the  part  of  the  other  party  to  do  that  which  the 
contract  required,  and  which  was  also  requisite  to  enable  the 
first  party  to  discharge  his  obligation. 

His  second  contention  was  that  plaintiffs  had  in  sub- 
stance performed  their  duty  under  the  stipulation  relating  to 
measurement.  Now,  I  cannot  accept  the  suggestion  that 
where  a  party^s  rights  under  a  contract  are,  by  the  contract, 
made  conditional  upon  the  doing  of  something  by  him,  the 
Court  can  (in  the  absence  of  something  which  the  law  con- 
stitutes an  excuse  for  the  non-performance  of  the  condition) 
substitute  for  that  thing  which  the  parties  have  agreed  shall 
be  done,  something  else  which  the  Court  regards  as  its  equi- 
valent. To  do  that  is  to  make  a  new  contract  between  the 
parties.  The  cases  cited  by  Mr.  Bodwell  are  all,  I  think, 
explicable  on  the  ground  that  in  those  cases  the  parties  suing 
had  done  that  which  the  contract  on  its  true  construction 
required  them  to  do.  In  so  far  as  they  are  not  so  explicable, 
those  decisions  must  be  taken  to  be  repugnant  to  funda- 
mental principles.  Nowhere  the  contract  required  the  plain- 
tiffs to  ascertain  the  quantity  of  timber  on  the  logs  delivered 
by  the  application  of  Doyle's  scale.  The  subsequent  varia- 
tions went  no  further  than  to  permit  the  actual  measuring 
to  be  made  by  a  nominee  or  nominees  of  Lequime  instead  of 
by  Lequime  himself.  The  essence  of  the  condition  was  the 
ascertainment  of  the  total  quantity  of  timber  by  the  applica- 
tion of  a  scale  to  single  logs.  It  is  idle,  I  think,  to  say  that 
such  a  condition  is  complied  with  by  any  estimate  based  upon 
ocular  inspection  only,  or  by  a  calculation  based  upon  the 
average  quantity  found  from  actual  measurement  to  have 
been  contained  in  each  log  of  a  part  only  of  the  logs  delivered. 

Moreover,  the  contract  here  provided  that  the  logs  should 
be  paid  for  according  to  the  number  of  feet  of  lumber  they 
should  be  found  to  contain.     It  is  difficult  to  believe  that 
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people  in  their  senses  entering  into  a  contract  could  con- 
template the  ascertainment  of  the  quantity  of  timber  by  any 
of  the  loose  methods  by  which  the  plaintiffs  reached  the  com- 
putation of  that  quantity  upon  which  this  action  is  based. 

There  remains  the  further  argument  advanced  by  Mr. 
Bodwell  that  the  destruction  of  plaintiffs'  mill  excused  the 
plaintiffs  from  the  further  performance  of  this  condition. 
It  is,  of  course,  quite  settled  since  the  decision  in  Taylor  v. 
Caldwell  that  where  the  continued  existence  of  any  stiate  of 
things  is  a  condition  upon  which  a  contractual  obligation 
rests,  the  discontinuance  of  that  state  of  things,  through  no 
fault  of  the  obligor,  will  excuse  in  general  the  further  per- 
formance of  the  obligation.  If,  for  example,  in  this  case  the 
logs,  after  delivery  at  the  boom,  but  before  they  could,  in 
the  ordinary  course,  be  measured,  had  been  destroyed  by  fire, 
or  if  Lequime  had  died  while  the  original  condition  as  ex- 
pressed in  the  written  contract  remained  in  full  force,  I  ap- 
prehend that  neither  party  could  have  been  held  to  the  strict 
observance  of  the  condition.  But  I  cannot  agree  that  the 
destruction  of  the  mill  is  a  circumstance  which  affords  plain- 
tiffs the  protection  of  this  rule.  The  utmost  that  can  be  said 
is  that  it  was  more  covenient  to  measure  the  logs  as 
they  were  placed  on  the  saw-deck  than  while  they  remained 
in  the  water.  The  contract  itself  provided  that  they  should 
be  measured  on  delivery  at  the  boom,  and  there  is  nothing  in 
the  evidence  which,  in  my  opinion,  justifies  the  conclusion 
that  the  parties  agreed  to  any  alteration  of  the  contract  im- 
posing upon  plaintiffs  the  duty  of  measuring  them  in  the 
mill  itself. 

The  various  conversations  referred  to  in  the  evidence, 
taken  together  with  acts  of  the  parties,  yield,  I  think,  no  in- 
ference more  favourable  to  plaintiffs  than  this,  namely,  that 
the  logs  might  be  measured  by  Tjcquime's  deputies,  and  that 
the  measurements  might,  for  convenience,  be  made  at  the  saw- 
dock.  There  is  nothing,  therefore,  to  support  the  contention 
that  the  continued  existence  of  the  mill  was,  under  the  con- 
tract, an  essential  condition  of  plaintiffs'  obligation  within 
tlie  rule  referred  to. 

TnvixG.  J.,  ^xavo  reasons  in  writing:  for  the  same  conclu- 
sion, citing  Cox  V.  Prentice,  3  M.  &  S.  344;  Devaux  v.  Con- 
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nolly,  8  C.  B.  640;  Hudon  v.  Canada  Shipping  Co.,  13  S. 
C.  E.  401. 

Morrison,  J.,  ako  concurred,  giving  reasons  in  writing. 

Appeal  allowed  and  action  dismissed. 


NOBTH-WEST  TEBKITOBIES. 

CirOBTHEBH  AI.BEBTA.) 

SiFTON,  C.J.  April  21st,  1906. 

chambers. 

Ee  LATIMEE. 

Extradition — Warrant  for — Refusal  of  Demanding  State  to 
Act  under — Discharge  of  Prisoner. 

Application  under  the  Extradition  Act  for  the  discharge 
of  William  Henry  Latimer,  held  in  custody  in  the  Eoyal 
North-West  Mounted  Police  Barracks  at  the  city  of  Calgary, 
under  three  warrants  for  committal  for  extradition. 

W.  L.  Walsh,  K.C.,  for  the  applicant. 

James  Short,  Calgary,  for  the  State  of  Pennsylvania. 

SiFTON,  C.J. :— Upon  25th  January,  1906,  William  H. 
Latimer  was,  after  an  examination  lasting  over  several  days, 
held  at  the  instance  of  the  State  of  Pennsylvania,  which  was 
represented  by  counsel  resident  in  Calgary  and  Philadelphia, 
committed  by  me  for  extradition  on  3  several  charges  of  theft 
(see  ante  81). 

On  oth  February  an  application  was  made  before  Harvey, 
J.,  for  his  release,  on  a  writ  of  habeas  corpus.  This  appjica- 
tion  was  refused  on  the  same  date. 

A  report  of  the  evidence  and  proceedings  was  sent  to  the 
department  of  justice  at  Ottawa,  and  a  warrant  returned  by 
that  department  authorizing  the  delivery  of  William  H. 
Latimer  to  an  officer  appointed  by  the  State  of  Pennsylvania 
to  receive  him  and  convey  him  from  Canada.  Notice  of  this 
was  sent  to  the  representative  of  the  State  of  Pennsylvania, 
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who  declined  to  send  for  him,  upon  which  application  wa^ 
made  under  the  provisions  of  sec.  19  of  the  Extradition  Act 
for  his  release.  Notice  of  this  application  was  given  to  the 
Minister  of  Justice  for  Canada  and  the  representatives  of  the 
State  of  Pennsylvania,  but  no  action  was  taken  by  the  latter 
except  apparently  a  reiteration  of  their  intention  not  to  take 
any  further  part  in  the  matter,  and  such  intention  is  ex- 
pressed by  their  counsel  now  present. 

Although  it  is  apparent  that  the  provisions  of  the  Extra- 
dition Act  have  been  utilized  with  some  ulterior  motive  by 
the  representatives  of  the  State  of  Pennsylvania,  and  their 
anxiety  for  the  prosecution  of  alleged  criminals  has  very 
materially  cooled  since  the  orders  for  extradition  were  made, 
these  are  matters  into  which  I  have  no  authority  to  inquire, 
and  the  time  having  expired  for  which  the  accused  can  be 
lawfully  held  in  custody  without  action,  and  no  objection 
being  raised  by  any  one  to  his  release,  I  havie  no  option  but 
to  order  his  discharge  from  custody. 


NOETH-WEST  TESSIT0EIB8. 

(WESTERN  ASSINIBOIAO 

Newlands,  J.  April  218T,  1906. 

TRIAL. 

SVAIGHEE  V.  BOTAEU. 

Bill  of  Sale — Non-compliance  with  BUls  of  Sale  Ordinance 
— Insufficient  Description  of  Goods — Invalidity — Actual 
and  Continued  Change  of  Possession — Bargainor  Remain^ 
ing  in  Apparent  Possession, 

An  interpleader  issue. 

J.  F.  L.  Embury,  Regina,  for  plaintiff  and  all  creditors. 

A.  L.  Gordon,  Begina,  for  claimant  Niculescu. 

Newlands,  J.: — Under  an  execution  at  the  suit  of 
Svaigher  the  sheriff  seized  all  the  goods  in  two  stores. 
Plaintiff  asserts  that  these  goods  belong  to  the  defendant 
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(execution  debtor),  but  Niculescu  claims  them  as  his  pro- 
perty. Upon  the  trial  of  the  interpleader  issue  the  claimant 
produces  a  bill  of  sale  from  Eotaru  (execution  debtor)  to 
prove  his  title.  This  bill  of  sale  sets  out  the  consideration 
as  $4,822.19,  and  describes  the  property  as  "  stock  of  general 
merchandise  as  set  out  in  the  stock  list  attached  hereto  and 
marked  with  the  letter  A,  all  of  which  stock  of  general  mer- 
chandise, chattels,  and  effects  are  now  situate  and  being  in  the 
two-storey  frame  building  situated  on  lots  one  (1)  and  two 
(2)  in  block  two  hundred  and  ninety-nine  (299),  city  of 
Regina.'^  No  stock  list  is  attached  to  the  bill  of  sale,  and 
this  is  the  only  description  given.  The  Bills  of  Sale  Or- 
dinance, sec.  12,  provides  that  such  an  instrument  "  shall  con- 
tain such  sufficient  and  full  description  thereof  that  the  same 
may  be  readily  and  easily  known  and  distinguished."  As 
the  stock  of  general  merchandise  sold  to  claimant  is  only 
*'  as  set  out  in  the  stock  list  attached,"  and  as  there  is  no 
ptock  list  attached,  nor  ever  was,  as  was  shewn  by  the  evi- 
dence, I  must  hold  that  the  bill  of  sale  produced  does  not 
contain  such  a  description  of  the  goods  sold  as  satisfies  the 
Ordinance,  and  therefore  the  sale  is  absolutely  void  against 
the  creditors  of  the  defendant,  the  bargainor,  unless  there 
was  an  immediate  delivery,  followed  by  an  actual  and  con- 
tinued change  of  possession. 

The  facts  brought  out  at  the  hearing  are,  that  the  stock  of 
goods  sold  was  not  all  contained  in  the  building  mentioned 
in  the  bill  of  sale,  but  that  part  was  in  that  building  and 
part  in  a  store  on  South  Railway  street,  Regina;  that  the 
claimant  was  a  clerk  in  the  employ  of  the  defendant,  and 
managed  the  South  Railway  street  store;  that  the  defendant 
and  his  family  lived  over  the  store  mentioned  in  the  bill  of 
pale,  and  the  claimant  resided  with  them ;  that  after  the  sale 
defendant  continued  to  reside  there  as  before  and  was  in  and 
about  the  premises;  and  for  10  days  or  2  weeks  after  the 
alleged  sale  assisted  in  the  store  and  instructed  the  man 
hired  by  the  claimant  how  to  run  the  business.  The  claim- 
ant still  continued  in  the  South  Railway  street  store,  but  the 
defendant  paid  the  rent  for  it,  and  also  purchased  goods, 
particularly  flour  and  fruit,  for  the  business,  all  of  which 
was  charged  to  him,  and  subsequently  paid  for  by  him  in 
part. 

As  far  as  the  general  public  was  concerned,  there  was  no 
actual  and  continued  change  of  possession;  the  business  was 
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carried  on  exactly  as  it  was  while  the  defendant  was  the 
owner  of  it ;  and,  as  the  defendant  continued  to  exercise  acts 
of  ownership  such  as  purchasing  supplies  and  paying  the 
rent,  I  think  there  was  not  such  an  actual  and  continued 
change  of  possession  as  to  do  away  with  the  necessity  for  a 
conveyance  as  required  by  the  Ordinance.  I  must  therefore 
bold  that  the  alleged  sale  is  absolutely  void  against  the  credi- 
tors of  the  bargainor,  the  defendant  in  this  case. 

Considerable  evidence  was  produced  to  shew  me  that  the 
sale  was  a  fraudulent  one,  but  there  is  no  necessity  for  me  to 
consider  that  question,  in  view  of  the  decision  I  have  come  to. 

I  therefore  hold  that,  as  between  the  parties  to  this  in- 
terpleader, the  goods  seized  are  tTie  goods  of  the  defendant. 

The  claimant  will  pay  the  costs  of  the  interpleader  issue. 


NOKTH-WEST  TEKKITOBIES. 

(EASTERN  A8SINIBOIA.) 

Wetmore,  J.  April  23rd,  1906. 

CHAMBERS. 

THORNQUIST  v.  PETERS. 

Beplevin — Irregular  Issue  of  Writ  —  Defects  in  Affidavit — 
Practice — Setting  aside  Writ, 

Application  by  defendant  to  set  aside  writ  of  replevin. 

J.  T.  Brown,  Moosomin,  for  defendant. 

E.  L.  Elwootl,  Moosomin,  for  plaintiff. 

Wetmoue,  J.: — It  is  impossible  to  uphold  this  writ,  be- 
cause the  affidavit  upon  which  it  was  issued  does  not  comply 
with  Rule  427  of  the  Ordinance.  That  affidavit  alleges  that 
the  horses  and  collars  with  respect  to  which  tlie  issuing  of 
the  writ  was  required  were  wrongfully  and  fraudulently  got 
out  of  plaintiff's  possession,  but  it  does  not  state,  as  re- 
quired ])y  the  Rule,  the  manner  in  which  the  same  were  so 
wrongfully  and  fraudulently  taken  or  got  out  of  his  posses- 
sion, nor  does  the  affidavit  state,  as  required  by  the  Rule,  the- 
judicial  district  in  which  the  property  wa.s  situated.  These 
two  objections  are  fatal.  It  ft  true  the  statement  of  claim 
sets  forth,  in  a  way,  the  manner  in  which  the  property  was 
wrongfully  and  fraudulently  obtained,  but  that  is  not  suffi- 
cient, because  the  Ordinance  requires  that  this  fact  shall  be 
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set  forth  in  the  affidavit.  It  was  urged  that  because  the  affi- 
davit went  on  to  state  that  the  horses  were  wrongfully  de- 
tained by  defendant  it  was  sufficient;  that  will  not,  do,  be- 
cause plaintiff  has  so  chosen  to  draft  his  affidavit  that  the 
wrongful  and  fraudulent  taking  is  the  gravamen  of  the 
charge.  It  was  urged,  in  so  far  as  the  objection  that  the 
judicial  district  in  which  the  property  was,  was  not  described, 
is  concerned,  that  the  affidavit  alleges  that  the  property  was 
detained  .at  or  near  Moffat,  in  the  same  province.  1  cannot 
take  judicial  notice  of  the  fact  that  Moffat  is  in  this  judicial 
district.  It  was  also  urged  that  because  the  affidavit  of  de- 
fendant alleges  that  the  sheriff  of  Eastern  Assiniboia  seized 
the  property  in  Saskatchewan  under  the  writ,  it  must  have 
been  in  the  judicial  district  of  Eastern  Assiniboia.  That 
does  not  follow.  It  might  have  been  in  the  judicial  district 
of  Eastern  Assiniboia  when  the  sheriff  made  the  seizure,  and 
not  there  when  the  affidavit  in  question  was  made.  More- 
over, the  Ordinance  requires  that  certain  facts  shall  be  stated 
in  the  affidavit;  when  those  facts  are  not  stated,  there  is  an 
irregularity  in  the  issue  of  the  writ,  of  which  defendant  is 
entitled  to  take  advantage,  unless  he  in  some  way  waives  it, 
and  he  has  not  waived  it  in  this  case.  The  issue  of  the  writ 
is  irregular.     Therefore  it  must  be  set  aside  with  costs. 


NOBTH-WEST  TEBKITOKIES. 

(EASTERN  ASSINIBOIA.) 

W.ETMORE,  J.  April  30th,  1906. 

chambers. 

Re  bell. 

Liquor  License  Ordinance — Befiuml  by  License  Commission' 
ers  of  Application  for  Wholesale  License — Complaint — 
Procedure  of  Commissioners  —  Adjournment  —  Fraud — 
Violation  of  Provii>nons  respecting  Licenses — Jurisdiction 
of  Judge  to  Hear  Complaint — Bond — Surety — Occupajit 
of  Premises — Lessee, 

Complaint  of  Abraham  Bell  under  sec.  57  of  the  Litjuor 
License  Ordinance. 

E.  a.  C.  McLorg,  Moosomin,  for  complainant. 

E.  L.  Elwood,  Moosomin.  for  Dixon. 
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Wetmohe,  J. : — The  complainant  was  an  applicant  for  a 
wholesale  liquor  license  in  the  town  of  Moosomin.  One 
Thomas  G.  Dixon  was  also  an  applicant.  The  commissioners 
recommended  that  the  license  be  issued  to  Dixon,  and  it  was 
granted  to  him,  and  the  application  of  Bell  was  refused. 
Bell  filed  a  complaint  under  sec.  57  of  the  Liquor  License  Or- 
dinance, C.  0.  ch.  89.  The  complaint  does  not  allege  fraud 
m  terms,  and  I  have  great  doubt  whether  it  alleges  violation 
of  any  of  the  provisions  respecting  licenses.  The  complain- 
ant sets  up  that  his  application  was  fixed  for  hearing  by  the 
commissioners  on  20th  March,  at  Moosomin;  that  Mr.  Hart, 
one  of  the  commissioners,  did  not  attend  on  20th  March,  and 
the  hearing  was  adjourned  by  the  other  two  commissioners 
until  27th  March,  at  Moosomin,  as  it  seems  that  Mr.  Hart 
was  in  possession  of  some  papers  and  documents  that  had 
be^  forwarded  to  him  by  the  Department  at  Regina.  Dixon's 
application  was  dated  20th  February,  and  was  to  be  heard  by 
the  board  of  commissioners  on  27th  March,  the  day  to  which 
they  adjourned  on  20th  March. 

Bell  assumes  that  if  Mr.  Hart  had  been  present  on  the 
20th  with  the  papers  his  application  would  have  been  granted. 
I  do  not  see  that  that  follows  at  all.  I  think  it  is  fair  to  as- 
sume from  the  complaint  itself  that  the  commissioners  were 
aware  that  an  application  had  been  put  in  by  Dixon  and  was 
to  be  heard  on  27th  March.  At  any  rate  there  was  no  viola- 
tion of  the  provisions  respecting  licenses  in  their  so  adjourn- 
ing. There  being  a  majority  of  the  commissioners  present, 
they  had  the  power  to  adjourn. 

This  was  not  a  case  which  came  within  sub-sec.  3  of  sec. 
27  of  the  Ordinance,  as  amended  by  sec.  7  of  ch.  32  of  thfe 
Ordinances  of  1900,  because  there  was  a  majority  present. 
Under  the  provision  last  cited  it  was  only  in  case  a  majority 
was  not  present  that  the  meeting  would  stand  adjourned 
from  day  to  day. 

Then  it  was  complained  that  when  they  did  meet  on  27th 
March  it  was  contended  by  Bell's  counsel  that  his  applica- 
tion should  be  heard  and  disposed  of  prior  to  the  hearing  of 
the  application  by  Dixon,  but  "  that  said  commissioners  did 
not  proceed  to  so  hear  the  application  of  said  Bell,  but  dealt 
with  all  applications  for  license  on  an  equal  footing.*'  Just 
what  that  means  I  cannot  imderstand,  unless  it  means  that 
all  the  applications  were  considered  together.  If  that  is  so, 
Bell's  application  was  considered.     I  can  see  no  violation  of 
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the  provisions  respecting  licenses;  the  commissioners  knew 
what  applications  were  there,  and,  if  they  had  made  up  their 
minds  to  grant  the  license  to  one  person,  always  assuming 
that  he  was  a  proper  person  to  grant  it  to,  it  seems  to  me 
that  would  be  sufficient,  and  I  can  see  no  reason  why  this 
matter  should  be  referred  back  to  the  conamissioners  to  make 
them  as  a  matter  of  form  take  up  Mr.  Bell's  application  and 
refuse  it  and  then  recommend  Dixon.  All  that  it  is  neces- 
sary for  me  to  say  is,  that  there  is  nothing  here  that  strikes 
me  as  fraudulent  or  in  violation  of  any  of  the  provisions  re- 
specting licenses,  and  therefore  I  have  no  jurisdiction  to 
entertain  the  complaint  in  so  far  as  the  matters  I  have  dis- 
cussed are  concerned. 

It  is  also  alleged  that  the  bondsman  David  Jeffers  was 
not  properly  qualified.  I  am  of  opinion  that  I  have  no 
jurisdiction  to  deal  with  this  matter.  Section  47  of  the 
principal  Ordinance  provides  that  a  person  applying  shall 
enter  into  a  bond  in  the  simi  of  $500  with  two  good  and 
sufficient  sureties  to  be  approved  by  the  board,  justifying  by 
affidavit.  I  think  the  matter  of  the  sufficiency  of  the  bonds- 
men is  entirely  a  matter  for  the  board,  and  not  for  me,  and 
I  assume  they  have  approved  of  Jeffers's  sufficiency. 

But  it  is  alleged  that  Dixon  at  the  time  he  made  the 
application  was  neither  the  owner,  occupant,  nor  lessee  of 
the  premises  mentioned  in  his  application.  Dixon  in  his 
application  states  that  he  is  the  lessee  of  the  premises  in 
respect  to  which  the  application  is  made,  and  has  a  lease  of 
the  said  premises  for  the  full  term  for  which  the  license  is 
asked.  The  petition  is  not  in  accordance  with  form  A,  in  the 
schedule  to  the  Ordinance;  it  is  a  departure  from  it.  That 
form  seems  to  contemplate  that  the  applicant  for  a  license 
shall  state  that  the  building  is  occupied  by  the  applicant, 
and  sec.  28  provides  that  "every  application  for  a  license 
shall  be  by  petition  in  form  A."  It  seems  to  me  that  that 
form  must  be  liable  to  change  to  suit  the  circumstances,  and 
I  think  that  a  change  would  be  warranted  by  sec.  104  of  the 
Ordinance,  which  provides  that  "  the  forms  set  forth  in  sche- 
dule 2  of  this  Ordinance,  or  any  forms  to  the  like  effect,  shall 
be  sufficient  in  the  cases  thereby  respectively  provided  for." 
If  a  person,  especially  a  proposed  wholesale  dealer,  is  apply- 
ing for  a  license,  he  may  not  have  the  premises  in  his  occu- 
pancy at  all  at  his  first  application,  and  it  would  be  im- 
possible, therefore,  for  him  to  state  in  his  petition  and  swear 
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to  it  that  he  is  the  occupant  of  the  premises  in  which  it  is 
proposed  to  carry  on  the  business,  and  therefore  1  think  that 
the  form  might  be  so  varied  where  he  is  not  the  occupant  to 
trdtisfy  the  proper  authorities  that  he  is  in  a  position  to  take 
possession  of  the  building  for  the  purpose  of  carrying  on  the 
business  at  the  time  the  license  will  begin  to  rxm.  I  think 
that  possibly  the  provisions  of  the  Ordinance  would  require 
that  to  be  done. 

Dixon  having  alleged  that  he  was  the  lessee,  if  as  a  matter 
of  fact  he  was  not,  it  might  be  a  violation  of  the  provisions 
respecting  licenses,  and  it  might  be  a  fraud.  1  will  not  de- 
cide that  question  yet,  1  will  appoint  a  time  to  inquire  into  it. 


KOBTH-WEST  TEKKITOBIES. 

(EASTERN    ASSINIBOIA.) 

Wetmore,  J.  April  28th,  1906. 

chambers. 

Be  McVICAR. 

Will — Construction — Devise — Charges  on  Land  Devised — 
Payment  of  Expenses  of  Administration — Legacies — An- 
nuity— Land  Titles  Act — Incumbrances, 

Application  by  the  executors  of  the  will  of  William  Rus- 
sell McVicar,  deceased,  under  Rule  495  of  the  Judicature 
Ordinance  for  the  opinion  and  advice  of  tlie  Court  as  to 
questions  arising  under  the  will. 

J.  T.  Brown,  Moosomin,  for  executors. 

Wetmore.  J.: — The  will  is  as  follows: — 

"  IVIy  children  living  are — 1  Agnes,  2  Andrew,  3  Sarah 
Ann,  4  John  Reid. 

"  To  my  son  Andrew  I  bequeath  north-east  quarter  of  sec- 
tion 10,  to\nisliip  13,  range  33,  west  of  1st  pr.  mer.  Tha 
said  Andrew  to  pay  one  hundred  dollars  to  Sarah  Ann  and 
one  hundred  dollars  to  Agnes. 

"  To  my  8on  John  Reid  I  bequeath  north-east  quarter 
section  28,  township  12,  range  1,  west  of  2nd  pr.  mr.     Also 
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lot  No.  356,  plan  29,  P.  L.  66,  in  the  town  of  Portage  La 
Prairie,  Man.     Also  all  personal  property  and  cash. 

^''  The  said  John  Eeid  to  bear  all  my  sickness  and  funeral 
expenses. 

'•  The  said  John  Beid  to  keep  my  wife  while  she  wishes 
to  remain  with  him  and  pay  her  one  hundred  dollars  every 
year  whether  living  with  him  or  not. 

*^As  my  executors  I  appoint, 

"  F.  A.  Clements,  and 
"G.  C.  Lewis.^^ 

There  is  apparently  an  error  in  the  description  of  the 
quarter  section  of  land  devised  to  the  testator's  son  Andrew, 
because  the  deceased  never  owned  the  north-east  qu&rter  of 
section  10  in  township  13,  range  33,  but  he  owned  the  north- 
east quarter  of  section  10  in  township  12  in  such  range. 

The  questions  submitted  to  me  are: — 

1.  Can  the  executors  convey  to  Andrew  Mc Vicar  the 
quarter  section  devised  to  him  until  he  (x\ndrew)  has  paid 
to  his  sisters  the  sums  of  $100  each  directed  in  the  will  to 
be  paid  to  them,  or  is  such  land  to  be  charged  with  the  pay- 
ment of  such  legacies? 

2.  Can  the  executors  convoy  to  John  Keid  McVicar  the 
quarter  section  devised  to  him,  or  is  such  property  charged 
with  the  annuity  directed  to  be  paid  by  John  Reid  to  his 
mother,  and  also  with  the  charge  of  the  maintenance  of  his 
mother  ? 

3.  Are  the  expenses  in  connection  with  the  administra- 
tion of  the  estate  and  all  expenses  other  than  those  incurred 
in  connection  with  the  sickness  and  funeral  of  the  deceased 
to  be  paid  out  of  the  personal  property  and  cash  of  the  de- 
ceased, and,  if  not,  what  part  of  the  estate  should  be  charged 
with  the  payment  of  same? 

I  will  answer  the  last  question  first.  At  common  law  the 
personal  property  of  a  deceased  person  was  primarily  charge- 
able with  the  payment  of  debts  due  by  the  deceased,  funeral 
expenses,  and  expenses  of  administration,  unless  there  waj^  a 
will,  and  it  appeared  from  that  to  be  the  intention  that  the 
real  estate  was  to  be  primarily  chargod.  I  cannot  gather 
from  reading  this  will  that  it  was  the  intention  of  the  testa- 
tor to  charge  hi.-  real  estate  primarily  with  the  payment  of 
the  expenses  of  administering  his  estate  or  with  any  other 
oxp(m-os.     TTe  has   devised    liis   real   estate   specifically,   and 
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has,  in  my  opinion,  charged  each  portion  of  land  deviaed 
with  certain  payments,  and  1  cannot  bring  my  mind  to  the 
conclusion  that  it  was  his  intention  to  charge  such  land  with 
any  other  payments.  Section  3  of  the  Land  Titles  Act, 
1894,  however,  provides  that  "land  in  the  Territories  shall 
go  to  the  personal  representative  of  the  deceased  owner  there- 
of in  the  same  manner  as  personal  estate  now  goes,  and  be 
dealt  with  and  distributed  as  personal  estate."  And  I  may 
call  attention  to  sec.  5  of  ch.  21  of  63  &  64  Vict.  (1900). 
That  section  is  a  declaration  of  what  the  intention  of  Parlia- 
ment was  in  enacting  sec.  3  of  the  Land  Titles  Act,  and 
what  was  the  equivalent  of  that  section  in  preceding  enact- 
ments. I  must  say  that  I  am  unable  to  perceive  that  sec,  b 
of  the  last  mentioned  Act  carries  the  matter  any  further  than 
sec.  3  of  the  Land  Titles  Act.  One  question  which  must 
occur  to  one  is  whether  the  common  law  has  been  altered  in 
the  respect  \«rhich  I  have  mentioned,  that  is,  that  personal 
estate  must  be  first  applied  towards  the  payment  of  the  debts 
of  the  deceased  and  the  administration  expenses.  The  in- 
clination of  my  mind  is  that  Parliament  did  not  intend  that 
the  real  estate  should  be  applied  towards  payment  of  these 
liabilities  in  the  same  manper  as  personal  estate,  but  that 
in  that  respect  the  old  law  should  remain,  that  is,  that  per- 
sonal property  should  be  first  applied  to  such  payments.  I 
am  inclined  to  this  opinion  because  land  is  property  of  such 
a  fixed  nature,  and  because  it  in  most  instances  forms  the 
home  of  the  family  of  the  deceased,  if  he  had  a  family.  I 
cannot  imagine  that  Parliament  would  ever  intend  to  place 
in  the  hands  of  an  executor,  who  might  be  a  stranger,  the 
power  of  practically  turning  the  family  out  of  doors  for  the 
purpose  of  paying  debts  and  administration  expenses  when 
there  was  movable  property  and  cash  which  could  be  applied 
for  that  purpose.  I  do  not  consider  it  necessary,  however, 
to  express  a  decided  opinion  upon  this  question,  because,  in 
view  of  the  fact  which  I  have  before  stated  that  the  testator 
has  made  a  specific  devise  of  each  portion  of  land,  and  has 
charged  it,  I  am  of  opinion  that  it  was  not  his  intention  to 
make  it  primarily  liable  or  liable  to  all  if  there  was  sufficient 
movable  property  and  cash  to  satisfy  the  payments  in  ques- 
tion. I  therefore  answer  the  last  question  by  giving  it  as  my 
opinion  that  the  expenses  in  connection  with  the  adminis- 
tration of  the  estate  and  all  expenses  other  than  those  in- 
curred in  connection  with  the  sickness  and  funeral  of  the 
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deceased  should  be  paid  out  of  the  personal  property  and 
cash  of  the  deceased. 

As  to  the  other  questions  submitted  I  have  not  found  the 
English  authorities  very  satisfactory,  and  the  American  au- 
thorities seem  to  be  conflicting.  1  can  find  a  number  of 
English  cases  where  real  estate  has  been  devised  to  a  person 
and  the  devisee  has  been  directed  to  pay  a  third  person  a 
legacy^  and  where  it  has  been  held  that  the  real  estate  so 
devised  is  charged  with  the  payment  of  such  legacy,  but  in 
every  case  but  one  that  has  come  under  my  notice  the  devisee 
has  been  the  executor  appointed  by  the  mQ.  The  only  case 
I  can  find  where  that  has  not  been  the  case  is  Sadd  v.  Carter, 
Prec.  in  Ch.  28,  where  the  land  was  devised  to  Carter  and 
his  wife  for  their  lives  and  after  their  decease  to  such  of  their 
children  as  should  be  living  at  the  death  of  the  survivor  of 
them,  he,  the  said  Carter,  paying  £40  to  the  plaintiff.  The 
Court  held  that  this  £40  was  a  charge  upon  the  land,  and  the 
report  of  the  case  does  not  state  that  Carter  was  the  executor. 
The  question,  however,  has  come  up  in  some  Upper  Canada 
or  Ontario  cases.  In  Clark  v.  Clark,  17  Gr.  17,  the  testator 
devised  to  his  wife  and  his  son  James  jointly,  and  his  heirs, 
a  certain  parcel  of  land,  and  he  directed  that  his  son  James 
should  pay  his  daughters  $200  each  when  they  became  of  the 
age  of  21  years.  I  have  set  forth  sufficient  of  the  will  to 
shew  the  character  of  the  devise.  Strong,  V.-C,  held  that 
James's  interest  in  this  property  was  charged  with  these  lega- 
cies, and  that  the  charge  was  on  the  corpus.  In  Eobson  v. 
Jardine,  22  Gr.  420,  a  testator  devised  all  his  estate,  both  TCal 
and  personal,  to  his  wife  for  life,  and  after  her  death  the 
estate  was  to  be  equally  divided  between  one  of  his  sons  and 
one  of  his  daughters;  several  pecuniary  bequests  were  made 
which  were  to  be  paid  by  the  son  and  daughter  by  instalments 
commencing  one  year  after  they  came  into  possession  of  the 
property.  In  this  case  neither  the  son  nor  the  daughter  was 
executor,  nor  was  James  Clark  the  executor  in  the  case  cited 
from  17  Gr.  In  Robson  v.  Jardine,  Blake,  V.-C,  in  a  judg- 
ment in  which  he  set  forth  a  great  number  of  authorities,  held 
that  the  legacies  were  a  charge  on  the  land.  I  have  gone 
through  the  authorities  cited  by  the  Vice-Chancellor,  but  I 
must  say  that  in  such  of  them  a,s  are  accessible  to  me,  where 
the  question  I  am  now  discussing  might  arise,  tlie  devisees 
were  the  executors.  This  case  is  followed  by  Gray  v.  Rich- 
mond, 22  0-  B.  250.    There  a  testator  by  his  will  devised  land 
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to  his  son  James,  subject  to  the  payment  of  an  annuity  to  his 
widow  for  life,  after  the  expiration  of  a  lease  given  by  the 
lestator,  and  directed  his  executors  to  apply  tiie  rent  derived 
from  the  land  so  devised  in  payment  of  an  incumbrance  there- 
on, "  so  that  my  son  may  have  the  said  property  at  the  ex- 
piration of  the  said  lease  free  from  all  incumbrance,''  and  he 
then  directed  that  his  son  James  should  pay  one-half  of  the 
sums  in  the  will  thereinafter  bequeathed  to  each  of  his  daugh- 
ters. Ferguson,  J .,  after  referring  to  Kobson  v.  Jardine,  held 
that  one-half  of  the  legacies  were  charged  upon  the  land  so 
devised  to  Jame&.  1  will  follow  these  authorities,  and  my 
answer  to  the  first  question  propounded  is  that,  in  my 
opinion,  the  land  devised  to  Andrew  Mc Vicar  is  charged  with 
the  legacies  to  the  daughters  Sarah  Ann  and  Agnes;  and  to 
the  second  question,  .that  the  land  devised  to  Jolm  Keid  Mc- 
\'icar  is  charged  with  the  annuity  of  $100  payable  to  the 
widow  of  the  deceased  and  with  her  maintenance.  And  I 
will  advise  that  the  executors  cannot  convey  such  lands  to 
the  devisees  without  seeing  that  the  charge  is  made  a  good 
and  valid  charge,  but  I  see  no  difficulty  in  effecting  that  ob- 
ject if  the  devisees  are  willing,  because  the  respective  trans- 
fers may  he  made  and  the  devisees  execute  an  incumbrance 
in  accordance  with  form  ^'  0'^  in  the  schedule  to  the  Land 
Titles  Act,  the  executors  taking  care  that  such  incumbrances 
are  executed,  and  that  the  transfers  to  Andrew  and  John  re- 
spectively and  the  incumbrancer  are  handed  in  for  registra- 
tion at  the  same  time.  The  term  "  incumbrance "  in  the 
Land  'J'itles  Act  means  "  any  charge  on  land  created  or  ef- 
fected for  any  purpose  whatever."'  (See  Land  Titles  Act, 
j-ec.  2,  clause  0).  The  testator  having  intended  to  create  the 
incumbrance,  it  becomes  the  duty  of  the  executors  to  see  that 
his  intention  is  carried  out  and  that  the  land  is  properly 
charged,  and  I  so  advise. 

The. costs  of  this  application  shall  be  paid  out  of  the  es- 
tate, aiul  under  the  circumstances  the  costs  of  any  transfers 
or  documents  necos-ary  to  create  a  j)roper  charge  upon  the 
records,  and  tlie  registration  thereof,  shall  also  he  paid  out  of 
the  estate. 

An  order  exi)ressing  my  opinion  and  advice  may  be  dra^Ti 

nut  in  accordance  with  this  jud^iinont. 
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BBITISH  COLUMBIA. 

(VICTOBIA.) 

April  20th,  1906. 

full  court. 

Ke  LECKIE. 

Mines  and  Minerals — Coal  Mines  Act — Prospecting  Licenses 
— Leases — Powers  of  Chief  Commissioner — Issue  of  More 
than  one  License  for  same  Area — Excliisive  License — Dis- 
pute as  to  Right-— Jurisdiction  of  County  Court — Crown 
— Lieutenant-Governor  in  Council — Construction  of  Stat- 
utes— Consolidation  of  Several  Petitions — Prohibition. 

Appeal  by  Edward  Leckie  and  others  from  order  of 
Martin,  J.,  made  on  the  application  of  John  Watt,  prohibit- 
ing the  County  Court  Judge  of  the  county  of  Kootenay  and 
the  appellants  from  further  proceeding  with  the  prosecution 
or  the  consideration  of  certain  petitions  presented  by  the 
appellants  severally  to  that  Court,  alleging  that  a  dispute 
had  arisen  respecting  the  right  or  title  to  a  prospecting 
license  over  the  several  areas  described  in  those  petitions,  and 
asking  a  determination  under  sec.  9  of  the  Coal  Mines  Act, 
R.  S.  B.  C.  1897  ch.  137,  that  the  appellants  were  severally 
entitled  to  prospecting  licenses  over  those  areas. 

The  appeal  was  heard  by  Irving,  Duff,  and  Morrison^ 
JJ. 

Sir  C.  H.  Tupper,  K.C.,  for  Leckie  and  others. 

R.  T.  Elliott,  for  John  Watt.  ,j  r    T 

Duff,  J. : — The  application,  as  presented  to  Mr.  Justice 
Martin,  was  an  application  for  an  order  prohibiting  further 
proceedings  in  respect  of  any  or  all  of  these  petitions,  and 
the  order  was  granted  in  that  form. 

In  the  view  I  take  of  the  questions  raised  by  the  appeal, 
it  is  not  necessary  to  deal  with  the  point  raised  by  Sir  Hib- 
bert  Tupper  that  the  order  ought  to  be  set  aside,  on  the 
ground  that  the  practice  does  not  warrant  a  consolidation  of 

VOL.  III.  W.L.B.  NO.  6 — 33  +■ 
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a  number  of  proceedings  instituted  by  distinct  individuals 
and  relating  to  distinct  matters  (though  involving  the  same 
general  questions)  for  the  purpose  of  an  application  for  pro- 
hibition. I  shall,  for  convenience,  take  the  petition  of 
Leckie  as  typical  of  the  petitions  involved  in  this  appeal, 
and  make  no  further  reference  to  the  persons  whose  names 
are  associated  with  his  in  the  proceedings. 

Leckie^s  petition  alleges  that  after  compliance  with  the 
provisions  of  sees.  2  and  3  of  the  Coal  Mines  Act,  he  applied 
to  the  Assistant  Commissioner  of  Lands  and  Works  at  Fort 
Steele  for  a  prospecting  license  over  certain  lands  described 
in  the  petition,  and  situate  in  East  Kootenay;  and  that,  on 
10th  December,  1901,  his  application  was  refused,  for  the 
reason  stated'  in  a  letter  of  that  date  by  the  Chief  Commis- 
sioner of  Lands  and  Works,  that  *^The  Department  of 
Lands  and  Works  has  decided  that  the  application  cannot 
be  granted,  as  the  land  embraced  therein  has  been  Crown 
granted  to  the  British  Columbia  Southern  Railway;"  that 
the  legislature  of  British  Columbia,  in  the  session  of  1903, 
passed  an  Act  confirming  an  order  in  council  which  had 
been  previously  passed  by  the  Lieutenant-Governor  in  coun- 
cil on  18th  March,  1902,  cancelling  the  grants  referred  to 
in  the  letter  of  the  Assistant  Commissioner,  and  declaring 
that  these  grants  were  void  and  of  none  effect.  The  petition 
further  alleged  that  it  was  stated  by  or  on  behalf  of  the  Chief 
Commissioner  of  Lands  and  Works  that  other  persons  than 
Leckie  had  staked  and  applied  for  the  area  referred  to,  or 
portions  of  it»  under  the  Coal  Mines  Act,  and  that  on  16th 
June,  1904,  there  appeared  a  notice,  signed  by  the  Chief 
Commissioner  of  Lands  and  Works,  in  the  B.  C.  Gazette,  to 
the  effect  that  licenses  to  prospect  for  coal  and  petroleum 
upon  and  under  lands  within  block  4593,  South-east  Koot- 
enay, which  include  the  area  in  question,  would  be  issued 
in  a  form  referred  to  in  the  petition.  The  petition  con- 
cludes with  the  prayer  that  the  Chief  Commissioner  of 
Lands  and  Works  may  be  ordered  and  directed  to  grant  the 
petitioner  a  prospecting  license  over  this  area,  on  the  pay- 
ment of  the  fee  of  $50;  and  that  the  petitioner  may  have 
such  further  relief  as  to  the  Judge  of  the  said  Court  might 
seem  fit.     This  petition  was  filed'  on  5th  November,  1904. 

On  23rcl  Februar}%  1905,  an  order  wa,s  made  by  the  Judge 
of  the  County  Court  of  Kootenay  directing  that  all  persons 
having  any  objections  to  the  prayer    of    Leckie'a    petition 
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should  file  with  the  r^strar  of  that  Court,  at  Cranbrook, 
a  petition  of  statement  setting  forth  his  claim  and  the  grounds 
of  his  objection ;  that  notice  should  be  given  to  all  interested 
persons  for  4  weeks  in  the  B.  C.  Gazette  and  in  certain  local 
newspapers;  and  that  copies  of  the  petition  should  be  for- 
warded to  any  party  interested,  on  application  being  made 
for  the  same  to  the  registrar. 

On  17th  April,  1905,  a  petition  was  filed  on  behalf  of 
A.  W.  McVittie  in  the  County  Court  of  Kootenay  at  Cran- 
brook, asking  that  Leckie's  petition  be  disallowed,  and  claim- 
ing a  declaration  that  McVittie  was  a  prior  applicant  for 
a  prospecting  license.  This  last  named  petition  alleged  thai! 
McVittie  had  obtained  a  license  on  3rd  August,  1904,  to 
prospect  for  petroleum  on  the  lands  in  question  for  one  year. 

Counsel  for  the  respondent  endeavoured  to  support  the 
order  of  Mr.  Justice  Martin  mainly  on  two  grounds.  It  was 
contended,  first,  that  the  class  of  disputes  over  which,  by 
sec.  9  of  the  Coal  Mines  Act,  the  County  Court  is  given 
jurisdiction,  is  limited  to  disputes  respecting  the  right  or 
title  to  a  prospecting  license  in  esse,  or  respecting  an  area 
defined  by  an  existing  prospecting  license;  and  second,  that 
before  the  presentation  of  the  appellant  Leckie's  petition, 
namely,  on  3rd  August,  1904,  the  respondent  Watt  had  ac- 
quired, under  the  Coal  Mines  Act,  a  prospecting  license  over 
the  area  to  which  Leckie's  petition  relates;  and'  that  since 
the  Coal  Mines  Act  authorizes  the  granting  of  one  prospect- 
ing license  only  for  a  given  area,  in  other  words,  that  the 
prospecting  licenses  authorized  by  the  Act  are  limited  to 
exclusive  licenses,  the  powers  conferred  by  sec.  9  of  the  Act 
cannot  be  brought  into  play  respecting  the  area  in  question, 
except,  at  all  events,  for  the  purpose  of  deciding  some  dis- 
pute between  the  holders  of  prospecting  licenses  which  may 
be  alleged  to  affect  that  area. 

In  substance,  I  think,  the  questions  to  be  determined 
upon  the  appeal  are  fairly  presented-  by  these  two  objections; 
at  all  events,  these  questions  can  be  most  conveniently  dis- 
cussed concurrently  with  a  consideration  of  the  objections. 

It  will  be  convenient  to  consider  these  two  objections  to- 
gether. The  Act  provides  that  any  person  who  has  com- 
plied with  the  provisions  of  sees.  2  and  3  shall  be  entitled, 
if  no  valid  objection  has  been  substantiated,  to  a  grant  of  a 
prospecting  license  under  the  Act.  I  entirely  agree  with  the 
views  expressed  by  Mr.  Justice  Martin,  with  which  counsel 
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for  both  the  appellants  and  respondent  concurred  on  the  ar- 
gument^ that  a  given  area  cannot  be  subject  at  one  and  the 
same  time  to  more  than  one  valid  license  under  the  Act;  and 
that  in  that  sense  the  license  which  the  Act  authorizes  is  an 
exclusive  license;  and  it  is  very  essential,  I  think,  to  keep 
this  in  view  in  construing  the  provisions  of  the  Act,  Mr. 
Justice  Martin  acted  upon  the  view  that  by  sec.  3  the  ques- 
tion whether  a  valid  objection  has  been  substantiated  within 
that  section  is  entirely  a  question  for  the  Assistant  Commis- 
sioner, and  consequently  that  any  dispute  raised  bj'  such  an 
objection  is  not  a  dispute  within  sec.  9  of  the  Act.  1  can- 
not agree  with  that  view.  The  Act  doei  not,  I  think,  re- 
serve to  the  Assistant  Commissioner,  or  to  the  Chief  Com- 
missioner, any  discretion  respecting  the  granting  of  a  pros- 
pecting license.  An  applicant  who  has  complied  with  the 
provisions  of  the  Act  is,  1  think,  subject  to  the  existence  of 
any  prior  right,  entitled  to  a  license,  provided  that  the  area 
in  respect  of  which  the  application  is  made  is  one  to  which 
the  provisions  of  the  Act  apply.  The  objections  referred 
to  in  the  phrase  which  I  have  quoted  from  sec.  3  must,  I 
think,  be  confined  to  objections  going  to  the  rights  of  the 
applicant  under  the  statute.  There  is  nothing  in  this  view 
of  the  Act  which  conflicts  with  the  general  design  of  thef 
British  Columbia  legislation  respecting  the  disposition  of  the 
public  lands.  The  legislature  has,  by  the  statutes  rela^ng 
to  minerals  other  than  coal,  and  by  the  statutes  relating  to 
Crown  lands,  speaking  generally,  thrown  open  all  unoccu- 
pied and  unreserved  Crown  lands  of  the  province  to  the  ac- 
quisition of  rights  in  them  through  the  performance  of 
statutory  conditions.  A  person  desiring  to  acquire  a  pre- 
emption under  the  Iiand  Act  is  entitled  to  an  entry  of  his 
pre-emption  upon  compliance  with  the  provisions  of  that 
Act.  A  free  miner  likewise  acquires  such  interests  in  the 
mineral  lands  of  the  province  as  the  statute  in  that  behalf 
authorizes  by  the  compliance  with  the  fixed  statutory  pro- 
visions. The  Mining  Ordinance  of  1869,  which  first  au- 
thorized the  granting  of  coal  prospecting  licenses,  provided 
that  on  satisfactory  proof  of  compliance  with  the  conditions 
leading  to  the  grant  of  the  license,  the  applicant  should  be 
entitled  to  the  grant  of  the  license,  provided  no  valid  op- 
position should  be  substantiated.  That  Ordinance,  by  sec. 
29,  committed  to  the  Assistant  Commissioner  of  Lands  and 
Works  the  duty  of  hearing  and  determining  all  cases  of  dis- 


RE  LECKIE,  501 

pute  between  adverse  claimants  to  prospecting  licenses.  That 
the  Assistant  Commissioner  was  to  determine  these  disputes 
judicially  is  shewn  by  the  fact  that  he  was  entitled^  and  in 
certain  cases  required,  to  summon  a  jury  to  assist  him  in 
the  decision  of  questions  of  fact. 

In  the  Act  of  1883^  which  was  expressed  on  its  face  to 
be  passed  for  the  purpose  of  encouraging  prospecting  for 
coal,  the  same  condition  was  imposed  upon  the  right  of  the 
applicant  to  acquire  a  prospecting  license;  and,  by  sec.  11 
of  that  Act,  there  was  for  the  first  time  enacted  the  section 
which  appears  in  the  present  Act  as  sec.  9.  The  legislature, 
in  other  words,  in  the  Act  of  1883  substituted  for  the  As- 
sistant Commissioner  the  County  Court  or  a  Judge  thereof 
as  the  tribunal  to  determine  the  question  whether  the  condi- 
tion that  "  no  valid  opposition  had  been  substantiated"  had 
been  complied  with.  By  the  Act  of  1892,  which  mainly  re- 
produced the  provisions  of  the  Act  of  1883,  "valid  opposi- 
tion" became  "valid  objection,"  the  phrase  which  appears 
in  the  present  Act.  I  see  no  reason  for  thinking  that  a  dis- 
pute raised  by  such  an  objection,  at  all  events  when  founded 
on  some  adverse  right  or  claim,  is  not  a  dispute  as  to  the 
right  or  title  to  a  prospecting  license  within  the  language  of 
sec.  9.  That  language  is  certainly  broad  enough  to  embrace 
such  a  dispute,  and  there  seems  to  be  no  ground  for  restrict- 
ing its  natural  meaning. 

Having  regard  to  the  history  of  the  legislation,  the  oper- 
ation of  the  section  may,  I  think,  be  fairly  held  to  be  lim- 
ited to  such  disputes,  i.e.,  disputes  between  rival  claimants 
to  a  given  area,  or  a  prospecting  license  over  a  given  area ; 
but  it  is  not  necessary  to  the  determination  of  the  questions 
before  us  actually  to  decide  the  point. 

The  petitions  referred  to  disclose  a  dispute  between  rival 
claimants  under  the  Act,  which  must,  I  think,  first  be  d^ 
cided  before  the  appellant  can  effectually  press  his  claim  for 
the  grant  of  a  license ;  and  he  has,  I  think,  brought  this  dis- 
pute before  the  forum  charged  by  the  statute  with  its  do- 
termination. 

It  is  not  necessary  for  the  purposes  of  this  appeal  to  de- 
cide the  question  whether  the  County  Court  Judge  ha^ 
power  to  issue  a  mandatory  order  against  the  Assistant  Com- 
missioner or  the  Chief  Commissioner.  If  my  view  as  to 
the  kind  of  disputes  committed  to  his  jurisdiction  be  cor- 
rect, it  would  seem  that  many  questions  might  arise  on  an 
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application  for  a  license  which  it  would  be  beyond  his  juris- 
diction to  decide;  and  consequently  that  (exercising  a  lim- 
ited jurisdiction)  he  is  not,  in  making  such  an  order,  acting 
within  the  limits  of  his  powers. 

It  does  not  follow  that  the  right  to  a  prospecting  license 
under  the  statute  is  not  a  right  enforceable  by  legal  pro- 
cess. . 

In  performing  the  functions  under  the  statute,  the  Chief 
Commissioner  and  the  Assistant  Commissioner  do  not  act 
as  agents  of  the  Crown,  but  as  the  mandataries  of  the  stat- 
ute; and,  as  such,  it  is  a  mere  commonplace  to  say  they  are 
not  beyond  the  control  of  the  Couri».  Where  there  are  dis- 
puted claims  to  a  license  over  a  given  area,  there  will  always 
be  the  preliminary  question  whether  the  objection  giving  rise 
to  the  dispute  can  be  sustained;  and  if  the  objection  come 
within  the  class  I  have  mentioned,  then  that  question  must, 
before  the  powers  of  a  Court  of  general  jurisdiction  can  be 
called  into  exercise,  be  first  decided  under  the  provisions  of 
sec.  9. 

It  is  hardly  disputed  that  the  second  contention  must 
fail,  unless  the  respondent  can  make  good  his  position  as 
a  licensee  under  sec.  12. 

I  do  not  think  that  the  respondent  has  established  the 
contention  based  upon  sec.  12.  That  section,  in  my  opinion, 
merely  provides  for  the  application  of  the  preceding  sec- 
tions to  lands  held  under  reserve,  subject,  with  respect  to 
the  license  itself,  to  such  restrictions,  conditions,  and  regu- 
lations as  the  Lieutenant-Governor  in  council  may  impose. 
The  section  does  not  contemplate  the  granting  of  the  licenses 
by  the  Lieutenant-Governor  in  council;  it  contemplates  the 
application  to  and  the  granting  of  the  license  by  the  Chief 
Commissioner  under  sees.  2  and  3.  The  words  "it  is  law- 
ful,'^ therefore,  must  be  read  as  extending  the  function  of 
the  Assistant  Commissioner  and  Chief  Commissioner,  under 
those  sections,  to  lands  held  under  reserve.  So  read,  tbev 
effect  no  abatement  from  the  obligatory  character  of  the 
duties  of  those  officers  when  dealing  with  such  lands :  Julius 
V.  Bishop  of  Oxford,  5  App.  Cas.  214. 

Here,  as  in  other  cases,  they  are,  as  regards  these  dutie?^ 
the  creatures  of  the  statute  only :  Lockhart  v.  Mott,  8  App. 
Cas.  568. 
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The  functions  of  the  LieutenantrGovernor  in  council 
under  the  section,  too,  are  limited*.  His  powers  do  not  ex- 
tend to  the  prohibition  of  the  grant  of  licenses  over  such 
lands.  A  grant  of  the  power  to  regulate  or  the  power  to 
impose  conditions  or  restrictions  does  not  import  a  grant  of 
the  power  to  prohibit:  Virgo  v.  City  of  Toronto,  [1896]  A. 
C.  88.  He  cannot,  as  I  read  the  section,  modify  the  con- 
ditions precedent  prescribed  by  sections  2  and  3;  he  is,  I 
think,  empowered-  to  act  only  upon  the  license  as  granted; 
and,  the  purpose  of  the  section  being  apparently  to  secure 
the  carrying  out  of  the  object  of  the  reserve,  one  does  not 
see  the  necessity  of  more  enlarged  powers. 

Nor  do  I  think  that  that  question  authorizes  the  granting 
of  a  license  subject  to  such  conditions  as  deprive  it  of  its 
character  as  a  license  under  the  Act,  and  actually  tend  to 
defeat  the  object  of  the  Act.  As  I  have  pointed  out,  the* 
Act  plainly  contemplates  the  granting  of  a  license  which 
confers  exclusive  rights  over  the  areas  to  which  it  applies. 
As  the  object  of  the  Act  of  1883,  the  parent  of  the  present 
Act,  was  expressed  to  be  the  encouragement  of  the  pros- 
pecting for  coal,  the  necessity  of  this  is  apparent.  More- 
over, the  term  "prospecting  license''  was,  when  the  Act  of 
1883  was  passed,  a  term  in  British  Columbia  legislation 
having  a  well-understood  signification;  it  meant  a  license 
conferring  rights  to  prospect  which  excluded  all  other  such 
rights  imder  any  other  such  license  from  the  area  to  which 
it  applied,  and  the  term  as  used  in  that  Act  and  in  the 
present  Act  must,  I  think,  be  so  construed. 
jrj  In  my  opinion,  the  regulations,  conditions,  and  restrictions 

^^•:  authorized  by  sec.  12  are  not  such  as  apply  to  the  rights 

inter  se  conferred  upon  licensees  by  the  Act.  There  is  ample 
authority  for  limiting  the  scope  of  general  words  to  prevent 
a  construction  which  would  defeat  the  object  of  the  legisla- 
tion: Cox  V.  Hakes,  15  App.  Cas.  506.  Nothing,  I  appre- 
hend, can  be  more  clear  than  this :  that  the  granting  of  a  vast 
number  of  licenses  over  the  same  area  would  defeat  what,  as 
I  have  said,  the  Act  of  1883  declares  to  be  the  object  of  that 
legislation — to  encourage  the  prospecting  for  coal. 
J;  If  these  views  be  correct,  it  follows  that  the  respondent 

does  not  stand  in  the  position  of  a  licensee  under  the  Act. 
His  license  contains  the  following  conditions: — 
:iS'^^^,  "  Owing  to  the  number  of  applicants  for  licenses  to  pros- 

V.  ^^^''  pect  for  coal  and  petroleum,  and  the  peculiar  circumstances 
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surrounding  the  application  for  and  issuance  of  these 
licenses,  and  the  well  known  fact  that  the  issuance  has  been 
unavoidably  suspended'  for  so  many  months,  the  government 
of  British  Columbia  finds  it  impossible  to  determine  the 
equitable  rights  of  the  numerous  applicants.  Therefore,  for 
the  purpose  of  enabling  all  persons  to  go  before  the  proper 
tribunal  for  the  determination  of  their  respective  rights  and 
priorities,  this  license  is  issued  and  accepted  subject  to  such 
prior  rights  of  other  persons  as  may  exist  by  law,  and  the 
date  of  this  license  is  not  to  be  taken  or  held  as  in  any  sense 
determining  such  priority,  and  further  it  shall  not  be  taken 
or  held  to  waive  inquiry  by  the  Courts  into  the  proper  per- 
formance of  all  conditions  precedent  as  between  adverse 
claimants;  and  further  on  the  understanding  that  the  gov- 
ernment shall  not  be  held  responsible  for  or  in  connection 
with  any  conflict  which  may  arise  with  other  claimants  of 
the  same  groimd,  and  that  under  no  circumstances  will 
license  fees  be  refunded. 

"And  the  holder  hereby  waives  any  claim  or  demand 
against  the  government,  and  expressly  agrees  not  to  take  any 
steps  or  proceedings  or  present  any  petitions  to  enforce  any 
alleged  claim  or  demand  against  the  government  of  the  prov- 
ince of  British  Columbia  arising  out  of  the  issuance  of  this 
license  or  of  any  other  matter  or  thing  appertaining  thereto. 

"The  land  being  under  reserve  from  pre-emption  and 
sale,  this  license  does  not  include  any  right  other  than  the 
right  to  prospect  for  coal  and  petroleum. 

"  The  duration  of  this  license  is  for  one  year  from  the 
3rd  August,  1904.'' 

This  license  is  not,  and  in  fact  does  not  purport  to  be, 
an  exclusive  license;  by  express  terms  the  right  is  reserved 
to  the  Chief  Commissioner  to  issue  other  licenses  over  the 
same  area.  The  right  of  the  respondent  has  neither  been 
determined  nor  considered  by  the  Commissioner.  The  docu- 
ment is  not,  either  in  form  or  in  substance,  a  license  under 
the  statute;  and  the  act  of  the  Chief  Commissioner  in  is- 
suing it  was  not,  in  my  opinion,  an  exercise  of  the  power 
conferred  by  sec.  3.  It  follows,  for  the  reasons  I  have  given, 
that  it  must  be  treated  as  a  document  without  statutory 
validity. 

It  follows,  moreover,  that  if  the  appellant  is  entitled  by 
reason  of  compliance  with  the  statutory  conditions  to  the 
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grant  of  a  license  under  sec.  3,  the  act  of  the  Lieutenant- 
Governor  in  council  in  assuming  to  impose  the  conditions  re- 
ferred to  in  the  notice  mentioned  in  the  petition,  which  are 
the  same  as  the  conditions  above  set  out,  cannot  afford  a 
justification  for  the  refusal  by  the  Chief  Commissioner  to 
axercise  his  powers  under  sec.  3,  and  grant  a  license  of  the 
character  authorized  by  that  section,  subject  to  such  condi- 
tions, restrictions,  and  regulations  as  may  be  imposed  by  the 
Lieutenant-Governor  in  council  in  the  lawful  exercise  of  his 
powers. 

I  am  unable,  therefore,  to  give  effect  to  the  contention 
that  the  notice  referred  to,  or  the  granting  of  licenses  under 
it,  in  any  way  deprives  the  appellant  of  his  rights  under 
sees.  2  and  3. 

Appeal  allowed'  with  costs. 

Morrison,  J.,  concurred  for  reasons  given  in  writing. 
■  Irving,  J.,  dissented,  for  reasons  also  given  in  writing. 
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April  20th,  11)00. 
full  court. 

Re  baker  and  SMART. 

Mines  and  Minerals — Coal  Minos  Act — Prospecting  Licenses 
— Leases — Powers  of  Chief  Commissioner — Issue  of  More 
than  one  License  for  same  Area — Dispute  as  to  Rig^it — 
Jurisdiction  of  County  Court — Crown — Lieutenant-Gov- 
ernor in  Council — Construction  of  Statutes  —  Grouping 
Petitions. 

Appeal  by  Baker  and  others  from  order  of  ^Iartin,  J., 
2  W.  L.  E.  45,  made  on  the  application  of  one  Smart,  pro- 
hibiting the  Judge  of  the  County  Court  of  Kootonay  from 
proceeding  further  in  certain  petitions    purporting    to    ho 
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lodgcHl  under  sec.  9  of  the  Coal  Mines  Act,  R.  S.  B.  C.  1897 
ch.  137. 

Sir  C.  H.  Tupper,  K.C.,  for  appellants. 

K.  T.  Elliott,  for  Smart. 

The  judgment  of  the  Court  (Irving,  Duff,  and  Mor- 
rison, JJ.,  was  delivered  by 

Irving,  J. : — In  these  proceedings  Smart  represents  cor- 
tair.  persons  who  are  seeking  to  obtain  coal  areas  in  Kooi^ 
enay  district:  Baker  represents  the  petitioners,  who  are  ad- 
verse applicants  for  the  same  lands. 

The  petition,  after  setting  out  that  Baker  had  complied 
with  the  statute  relating  to  the  staking  of  the  land,  etc.,  and 
had  obtained  a  special  license  to  prospect  a  certain  area,  al- 
leges that  Smart  and  those  associated  with  him  had  also  ob- 
tained a  license  under  the  same  Act  over  the  same  area. 

This  seems  to  me  a  dispute  within  the  meaning  of  sec.  9, 
that  is  to  say,  a  dispute  betwen  rival  applicants,  upon  which 
the  County  Court  Jud^ge  has  power  to  adjudicate. 

The  County  Court  Judge  in  giving  judgment  between 
these  two  parties  will  not  in  any  way  control  the  Chief  Com- 
missioner. 

1  would  allow  this  appeal. 
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Craig,  J.  April  9th,  1906. 

CHAMBERS. 

GRANT  V.  RIMER. 

Arrf^i — Jnient  io  Leave  Territory — Intent  to  Defraud — Dis- 
charge— Bail — Deposit  of  Money — Bond — Practice. 

Motion  by  defendant  for  his  discharge  out    of  custody 
under  a  writ  of  capias. 

F.  L.  Gwillim,  for  defendant. 

C.  W.  C.  Tabor,  for  plaintiff. 
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Craig,  J. :— Plaintiff  alleges  a  debt  of  over  $2,400,  being 
money  had  and  received  at  various  times  between  11th  No- 
vember, 1901,  and  June,  1902.  By  his  evidence  on  aflSdavit 
and  oral  examination  before  me  on  the  motion,  it  appears 
that  he  trusted  defendant,  who  was  a  medical  doctor,  with 
the  charge  of  his  funds,  the  care  of  them,  and  the  paying 
out  of  certain  accounts  against  himself.  The  defendant  was 
to  keep  an  account  and  render  an  account  to  him  for  the  bal- 
ance coming  to  him,  the  plaintiff  being  an  illiterate  man,  who 
can  just  write  his  name  and  read  a  little. 

Defendant  denies  the  liability,  and  certainly  in  his  ma- 
terial and  his  examination  sets  up  what  is  a  fair  defence,*if 
established. 

Plaintiff,  long  before  the  arrest,  asked  defendant  for  an 
account ;  defendant  denied  any  liability,  but  said,  "  Bring 
in  your  papers  and  receipts  and  we  will  go  over  the  matter 
and  settle  it."  Plaintiff  never  returned  for  that  settlement. 
Defendant  carelessly  kept  no  book  of  account  of  the  moneys 
received  and  disbursed  on  behalf  of  plaintiff,  but,  as  he  says, 
vouchers  by  way  of  receipts  and  statements.  For  a  long 
time,  over  a  year,  plaintill  made  no  request  of  defendant, 
but  he  began  to  have  people  watch  defendant  for  fear  he 
w^ould  leave  the  country  without  paying  him,  and  upon  re- 
ceiving a  telephone  message  from  Dawson  to  the  creek,  he 
came  into  town,  actually  passed  defendant  and  his  wife  and 
sister  on  their  way  to  the  stage,  about  to  leave  the  countrj^, 
and  made  no  request  or  demand  of  him.  Then  he  waited 
until  defendant  had  proceeded  on  his  journey  betw^een  Daw- 
son and  White  Horse,  wliich  takes  between  5  and  6  d'ays 
overland  by  stage,  and  then  issued  his  capias,  defendant  be- 
ing arrested  at  White  PTorse  under  a  telegram,  which  our 
Capias  Ordinance  permits.  Defendant  returned  to  Dawson 
voluntarily,  not  in  charge  of  an  officer,  gave  himself  up  here, 
and  deposited  $2,500  in  cash,  and  gave  a  bond  for  the  bal- 
ance, and  was  relea.sed.  It  appears  that  the  bond  was  made 
out  as  security  for  the  debt,  and  not  as  bail  to  the  limits  or 
for  the  person.  Our  Capias  Ordinance  provides,  first,  for 
the  material  to  justify  the  issue  of  the  capias,  and  then  di- 
rects that  "  the  party  sliall  be  arrested  and  held  to  bail  for 
such  sum,  not  exceeding  the  amount  of  the  debt,  money  de- 
mand, or  damages  as  aforesaid  as  to  the  Judge  or  clerk 
.seems  proper."     Upon  the  arrest  the  sheriff,  by  Rule  400,  is 
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ordered  "  to  hold  the  party  in  custody  until  he  has  given  se- 
curity to  the  plaintiff  to  the  satisfaction  of  the  sheriff  or  has 
made  deposit  of  the  sum  mentioned  in  said  order,  together 
with  such  amount  of  costs  as  specified  therein."  Kule  402 
providies  that  "the  person  arrested  may  apply  at  any  time 
after  the  arrest  to  a  Judge  of  the  Court  by  summons  calling 
upon  the  plaintiff  in  such  action  to  shew  cause  why  the  per- 
son arrested  should  not  be  discharged  out  of  custody,  and 
it  shall  be  lawful  for  such  Judge  to  make  such  order  upon 
such  summons  as  to  the  Judge  seems  fit." 

Upon  the  evidence  I  am  satisfied  that  defendant  had  no 
intention  when  he  quitted  Dawson  to  leave  the  Territory  per- 
manently at  that  time  with  intent  to  defraud;  that  he  was 
simply  going  out  on  a  business  trip ;  that  he  left  in  this  Ter- 
ritory sufficient  means  to  satisfy  the  debt.  Considerable  ar- 
gument was  had  over  an  agreement  by  way  of  option  for  sale 
of  the  remaining  properties  of  defendant;  but  it  was  simply 
an  option,  carelessly  drawn  up ;  no  property  passed  by  it,  and 
no  property  could  have  passed  by  it  without  an  account  being 
taken  between  the  defendant  and  the  person  holding  the  op- 
tion, and  the  property,  which  is  of  considerable  value,  re- 
mained in  defendant.  I  need  not  go  over  the  evidence  in 
detail,  but  I  find  as  a  fact  that  defendant  had  no  intention 
to  quit  the  Territory  with  intent  to  defraud.  The  conduct 
of  plaintiff  is  peculiar  and  his  evidence  is  peculiar.  He  says 
he  trusted  defendant  with  his  moneys  because  he  knew  him 
on  the  outside.  By  "outside"  we  in  this  Territory  mean 
the  provinces  beyond  the  ice  barrier,  out  of  the  Yukon  Ter- 
ritory; but  it  seems  that  plaintiff  did  not  know  the  defend- 
ant on  the  outside;  he  simply  met  him  casually  at  Vancou- 
ver on  the  way  in,  in  the  gold  rush  of  1S98,  which  cannot 
be  said  to  be  knowing  a  man  suifieiently  well  to  have  learned 
his  character  so  as  to  impose  trust  in  him.  Again,  his  con- 
dhict  in  allowing  defendant  to  depart  from  Dawson  without 
notifying  him  of  his  intention  to  arrest  him  was  peculiar, 
to  say  the  least  of  it.  It  is  a  very  common  trick  in  this  Ter- 
ritory for  men  who  have  doubtful  claims  to  wait  until  per- 
sons get  as  far  as  White  Horse  on  their  way  to  the  outside, 
and  then  to  issue  a  capias  and  have  them  arrested  by  tele- 
gram there,  practically  holding  them  up,  when  they  must 
either  return  to  Dawson  at  large  expense  and  forego  their 
trip  or  put  up  bail;  if  they  cannot  get  bail,  the  alterputive 
is  to  pay  the  money.     I  think  this  was  an  attempt  at  that 
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kind  of  thing,  and  it  should  not  be  encouraged.  It  is  true 
that  under  our  Ordinance,  as  amended  by  ch.  2  of  1905,  a 
debtor  intending  to  leave  the  Territory  may  give  notice  10 
days  before  his  leaving  to  his  creditors,  and  they  must  take 
capias  proceedings  within  that  10  days  or  they  cannot  take 
them  afterwards;  but  in  answer  to  this  the  defendant  says, 
^^I  did  not  owe  the  debt,  and  therefore  1  did  not  need  to 
give  this  notice  under  the  statute/'  and  I  think  he  bona  fide 
believes  he  does  not  owe  the  debt. 

I  was  asked  on  this  motion  to  order  that  the  money  de- 
posited with  the  sheriff,  as  well  as  the  bond,  be  delivered  up 
and  cancelled.  As  to  the  law  in  this  matter  and  what  tha 
bail  means,  I  have  very  carefully  gone  into  the  whole  ques- 
tion in  former  judgments  of  mine.  In  Davis  v.  Harris  I 
held  that  bail  should  be  bail  for  the  person  or  bail  to  the 
limits,  and  not  bail  to  satisfy  the  debt.  In  Hughes  v.  Gan- 
dolfo  and  Bums  v.  Adair  I  have  fully  gone  into  the  law  re- 
garding capias  and  the  law  governing  the  discharge  of  the 
arrested  person  from  custody.    I  need  not  repeat  that. 

As  to  the  delivery  up  of  the  money  and  the  bond,  the 
money  should  be  delivered  up,  it  being  in  the  sheriflPs  hands, 
I  understand,  and  therefore  I  take  it,  was  given,  no  matter 
what  the  receipt  may  say  or  what  has  taken  place,  as  se* 
curity  for  the  person.  The  bond  being  conditioned  diflfer- 
ently  and  being  a  bail  for  the  debt,  I  do  not  see  how  I  can 
on  this  motion  order  its  cancellation;  if  a  mistake  or  error 
was  made  in  preparing  it,  I  do  not  think  this  motion  covers 
or  could  cover  proceedings  to  set  aside  that  bond.  Defend- 
ant may  take  whatever  action  he  sees  fit  upon  that  by  other 
process. 

The  ordfer  will  be  that  defendant  be  discharged  from 
custody  and  that  the  money  be  delivered  up,  but  I  make  no 
order  regarding  the  bond. 

The  costs  of  this  motion  will  be  reserved  to  the  trial  of 
the  action. 
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7UK0H  TEBEITOBT. 

Craig,  J.  April  14th,  1906. 

CHAMBERS. 

LISLE  V.  DE  LION. 

Pleading  —  Statement  of  Claim  —  Mistake  as  to  Credit  — 
Amendment — Effect  of  Judgment  for  Part  of  Claim — 
Action  Proceeding  for  Balance — Interlocutory  Judgment. 

Moved  by  plaintiflf  for  leave  to  amend  his  statement  of 
claim.  ^ 

F.  L.  Gwillim,  for  plaintiff. 

R.  L.  Ashbaugh,  for  defendant. 

Craig,  J.: — The  action  is  brought  for  the  recovery  of 
money  lent,  being  $5,000  principal,  with  interest  at  24  per 
cent.,  the  statement  of  claim  being  as  follows :  Money  lent, 
$5,000,  September  20th,  1900;  1901,  to  interest  $1,200;  by 
cash  $1,200;  balance  $5,000;  1904,  interest  to  date  $3,550; 
by  cash  $520.  Upon  that  statement  of  claim  and  upon  ad- 
missions by  defendant  that  he  was  indebted  in  the  sum  of 
$6,325.75,  judgment  was  obtained  upon  a  motion  for  judg- 
ment under  our  Rule  105.  (See  1  W.  L.  R.  274.)  The  con- 
test between  the  parties  as  set  up  in  the  aflSdavits  upon  that 
motion  is  that  the  contract  was  for  a  loan  of  $5,000  at  24 
per  cent.,  but  that  at  the  end  of  the  first  year  a  i^w  contract 
was  made  by  which  the  interest  was  reduced  to  12  per  cent, 
the  consideration  for  the  reduction  being  that  defendant 
would  still  continue  to  take  the  money  as  a  loan,  and  that 
he  offered  then  to  pay  it  off  unless  that  rate  was  then  re- 
duced. Upon  that  being  shewn,  Mr.  Justice  Dugas  made  an 
order  for  judgment  a«  stated.  It  now  appears  that  plain- 
tiff's solicitor  was  in  error  in  crediting  the  interest  paid  of 
$1,200.  The  plaintiff  at  the  time  the  action  was  instituted 
was  living  in  Santa  Euphemia,  in  the  Republic  of  Argentina, 
and,  after  correspondence,  plaintiff's  solicitor  alleges  that  he 
made  an  error  in  crediting  the  $1,200  of  interest.  The  plain- 
tiff asks  leave  to  amend  the  statement  of  claim  in  that  re- 
spect. 
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It  is  contended  on  behalf  of  defendant  that  when  the 
judgment  of  Mr.  Justice  Dugas  was  given  in  March^  1905, 
there  was  a  complete,  adjudication  up  to  that  time,  and  that 
that  adjudication  involved  the  credit  admitted  by  plaintiff 
and  sworn  to  by  defendant.  The  only  matters  left  to  be  de- 
cided are  the  question  of  interest  and  whether  at  the  end  of 
the  first  year  of  the  loan  there  was  such  a  new  contract  made 
as  defendant  allies,  namely,  the  red'uction  of  the' rate  of 
interest  from  24  to  12  per  cent,  and  those  were  the  only 
matters  left  by  the  Judge  to  be  disposed  of ;  that  that  judg- 
ment cannot  now  be  opened  up  so  as  to  do  away  with  the 
effect  of  the  admission  on  the  pleadings  and^  let  in  evidence 
upon  it. 

As  to  the  principle  governing  amendments  of  pleadings, 
the  cases  both  in  England  and  Ontario  have  application  here, 
because,  although  the  wordings  of  the  Rules  differs,  yet  in 
effect  they  are  the  same,  and  in  the  case  of  Williams  v. 
Leonard,  16  P.  R.  549,  Street,  J.,  says :  "A  reference  to  the 
cases  decided  under  the  English  Rule  will  shew  that  they 
have  practically  construed  it  as  if  'it  contained  the  language 
contained  in  the  Ontario  Rule.  The  language  of  the  On- 
tario Rule  is  that '  all  such  amendments  may  be  made  as  may 
be  necessary  for  the  advancement  of  justice,  determining  the 
question  or  issue  raised  by  or  depending  on  the  proceedings 
and  best  calculated  to  secure  the  giving  of  judgment  accord- 
ing^to  the  very  right  and  justice  of  the  case.^'  Our  Rule  is 
that  "  the  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings, allow  either  party  to  alter  or  amend  his  statement  of 
claim  or  pleadings  in  such  manner  and  upon  such  terms  as 
are  just,  and  all  such  amendments  shall  be  made  as  are  neces- 
sary for  the  purpose  of  determining  the  real  questions  in  con- 
troversy between  the  parties.'^  Amendments  may  be  made 
at  any  stage  of  the  proceedings  to  try  the  real  questions  in 
controversy  between  the  parties,  provided  that  such  amend*- 
ments  can  be  made  without  injustice  to  the  other  party,  and 
wherever  the  party  affected  by  the  amendment  can  be  com- 
pensated for  any  loss  in  costs. 

I  do  not  think  the  argument  that  this  matter  has  been 
disposed  of  by  judgment  on  interlocutory  motion  can  have 
very  much  force.  If  there  is  a  real  controversy  between  the 
parties  as  to  this  credit,  then  it  should  be  tried  out,  and  if, 
by  a  slip,  plaintiff  made  a  mistake  in  giving  a  credit,  it 
should  be  amended.    I  think  there  can  be  no  doubt  that 


512        THF  WESTERN  LAW  REPORTER. 

were  it  not  for  the  interlocutory  judgment  the  amendment 
would  clearly  be  allowed.  Tlxen  what  effect  has  the  inter* 
locutory  judgment  upon  the  matter?  None  whatever,  be- 
cause tile  judgment  was  not  given  for  a  cent  more  than  the 
defendant  admitted  he  owed,  and  it  is  not  yet  paid.  If  it 
had  been  shewn  that  this  credit  should  not  have  been  applied 
or  allowed,  then  there  would  have  been  a  judgment  for  the 
larger  amount  by  the  addition  of  the  amount  allowed  by  the 
credit.  So  that  defendant  can  suffer  no  injustice  whatever 
in  the  matter,  the  judgment  not  being  altered  to  his  pre- 
judice. If  the  object  of  the  Courts  is  to  sit  and  do  justice 
between  the  parties,  to  try  the  real  controversies,  then  it  seems 
to  me  that  technicalities  of  that  nature  should  not  interfere, 
and  that,  while  the  case  is  still  pending  and  evidence  can  be 
given  upon  the  matter,  it  is  a  very  proper  amendment  to 
make.  I  would  refer  to  the  case  already  cited  of  Williams 
\.  Leonard,  16  P.  R.  549;  Peterkin  v.  McFarlane,  9  A.  R. 
429;  Hallis  v.  Burton,  [1902]  3  Ch.  226;  Rutter  v.  Tregent, 
12  Ch.  D.  768;  and  Tildesley  v.  Harper,  10  Ch.  D.  393. 

The  order  will  be  that  the  amendment  be  allowed;  costs 
of  the  motion  and  amendment  to  be  paid  by  plaintiff. 


BRITISH  COLTTMBIA. 

(VICTORIA.) 

Irving,  J.  March  14th,  1906. 

SINGLE  COURT. 

Re  Maclean  AND  CITY  OF  PERNIE. 

Municipal  Corporations — By-law — Lighting  and  Water  Con* 
tract — Svimisdon  to  Electors — Vo^e — Majority — Quali' 
fication  of  Electors — Motion  to  Quash — Representation 
of  Company  Interested  in  Result. 

Motion  to  quash  a  by-law  passed  by  the  municipal  coun- 
cil of  the  city  of  Femie,  granting  to  the  Crow's  Nest  Pass 
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Electric  light  Company  a  franchise  to  install  a  system  of 
electric  light  in  the  city,  and  provide  a  supply  of  water  for 
the  inhabitants  thereof,  the  city  corporation  on  their  part 
agreeing  to  grant  to  the  company,  for  a  period  of  10  years, 
such  rights  exclusively  even  as  against  the  corporation. 

J.  H.  Lawson  appeared  on  behalf  of  the  company. 

J.  A.  Macdonald,  K.C.,  for  the  applicant,  objected  that, 
under  sec.  88  of  the  Municipal  Clauses  Act,  E.  S.  B.  C.  1897 
ch.  144,  as  enacted  by  sec.  24,  ch.  62  of  the  statutes  of  1902, 
no  person  except  the  applicant  and  the  corporation  had  ^ny 
status  before  the  Court  on  proceedings  to  quash  a  municipal 
by-law. 

Irving,  J.,  sustained  the  objection. 

Macdonald,  K.C.,  on  the  merits,  submitted  that  the  by-law 
should  be  quashed,  on  the  groimd  that  it  had  not  received  a 
majority  of  three-fifths  of  the  vote  polled,  as  required  by  sec. 
79  of  the  Municipal  Clauses  Act;  that  some  12  or  more  per- 
sons who  voted  on  the  by-law  were  not  qualified  to  vote,  their 
names  not  being  on  the  assessment  roll;  and  that  6.  6.  S. 
lindsey  and  W.  Barclay,  who  voted  on  the  by-law,  claiming 
to  so  vote  as  the  representatives  of  their  respective  companies, 
were  not  thereunto  authorized  as  required  by  the  Act. 

A.  E.  McPhillips,  K.C.,  for  the  corporation. 

Irving,  J.,  held  that  the  by-law  required  a  majority  of 
three-fifths  of  the  votes  polled  to  support  it,  and  that  it  had 
not  received  that  number ;  that  Lindsey  and  Barclay,  not  hav- 
ing been  duly  authorized  to  vote,  were  disqualified;  that  at 
least  8  persons  voted  whose  names  were  not  on  the  assessment 
roll,  and  were  not  duly  qualified  electors.  So  that,  even  if  a 
bare  majority  would  support  the  by-law,  rejecting  those  who 
were  not  qualified  electors,  there  was  not  such  a  bare  ma- 
jority in  this  case,  and  the  by-law  should  therefore  be  quashed 
with  costs  against  the  corporation. 
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BEITISE  COLTTMBIA. 

(VICTORIA.) 

Irving,  J.  March  20th,  1906. 

CHAMBERS. 

LEVY  V.  LEVY. 

Discoverff — Divone — Practice — Affidavit  of  Documents — Dis- 
covery Tending  to  Shew  Adultery. 

Summons  obtained  by  respondent  for  an  order  for  dis- 
covery in  a  petition  for  dissolution  of  marriage. 

H.  D.  Helmcken,  K.C,  for  respondent. 
J.  P.  Walls,  for  petitioner. 

Irving,  J.: — ^Having  regard  to  the  language  used  by 
lindley,  and  Bowen,  L.JJ.,  in  giving  judgment  in  Eedfem 
V.  Eedfem,  [1891]  P.  139,  I  am  of  opinion  that  discovery 
both  by  aflBdavit  of  documents  and  interrogatories  may  be 
orcJered.  But  discovery  will  not  be  required  of  a  party  to 
divorce  proceedings  when  it  is  sought  for  no  other  purpose 
than  to  prove  such  party  guilty  of  adultery. 

In  the  present  case  the  petitioner  charges  the  wife  with 
adultery.  She  in  her  answer  sets  up  desertion  and  adultery 
by  him.  She  now  applies  for  an  affidavit  of  documents,  but 
files  no  affidavit  in  support  of  her  summons. 

Under  the  circumstances,  I  shall  direct  the  application  to 
stand  over  in  order  that  I  may  be  satisfied  by  affidavit:  (1) 
that  there  is  reason  to  believe  that  the  petitioner  has  in  his 
possession  or  control  documents  relating  to  the  matters  in 
question  in  the  cause,  other  than  his  adultery;  and  (2)  that 
the  affidavit  of  documents  is  required  for  the  purpose  of  dis- 
covering such  documents,  and  not  for  the  purpose  of  tending 
to  prove  his  adultery.  I  think  that  unless  an  affidavit  of 
this  kind  is  filed  by  the  applicant  an  order  for  discovery 
would  be  regarded,  by  Lindley,  L.J.,  as  "oppressive  and 
unjust." 
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[The  affidavit  having  been  filed,  the  order  for  discovery 
issued.  J 


BBITISH  COLTTMBIA. 
(vanoouveb.) 

Hunter,  CJ.  April  23rd,  1906. 

chambers. 

CIZOWSKI  v.   WEST  KOOTENAY  POWER  AND 
LIGHT  CO. 

Security  for  Costs — Proceedings  under  Workmen^s  Compensor 
tion  Act — Jurisdiction  of  Supreme  Court. 

Application  by  respondents  in  proceedings  under  the 
Workmen's  Compensation  Act,  1902,  for  security  for  costs  of 
such  proceedings. 

A  request  for  arbitration,  with  particulars  annexed,  had 
been  duly  filed  with  the  district  registrar  of  the  Supreme 
Court  at  Nelson,  on  behalf  of  Marcin  Cizowski  and  Parascie- 
via  Cizowski,  the  father  and  mother  of  the  deceased  work- 
man. The  applicants,  as  appeared  by  the  particulars,  both 
reside  in  Austria,  out  of  the  jurisdiction. 

W.  S.  Deacon,  for  the  respondents.  By  Bule  34  of  the 
Workmen's  Compensation  Rules,  1904,  the  proceedings  are 
to  be  deemed  an  action.  The  Court  has  jurisdiction  to  order 
security  for  costs  if  there  is  an  appeal:  Hall  v.  Snowdon, 
Husband  and  Co.,  68  L. J.Q.B.  363 ;  and  also,  it  is  submitted, 
for  costs  of  the  proceedings  when  the  applicants  are  out  of 
the  jurisdiction. 

S.  S.  Taylor,  K.C.,  for  the  applicants.  The  Court  has 
no  jurisdiction  to  deal  with  costs  of  arbitration  proceedings 
under  the  Workmen's  Compensation  Act;  its  jurisdiction  is 
confined  to  nominating  the  arbitrator,  who  disposes  of  all 
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questions  of  costs.  While  the  Supreme  Court  Bules  are  made 
to  apply  to  this  procedure,  they  only  refer  to  the  conduct  of 
the  proceedings  by  the  arbitrator.  The  English  cases  direct- 
ing security  in  appeals  are  explained  by  the  fact  that  when 
the  cases  go  to  appeal^  they  are  then  in  the  Court  and  sub- 
ject to  its  usual  procedure.  There  is  no  reported  English 
case  where  security  prior  to  appeal  has  been  ordered. 

Hunter,  C.J.: — ^The  object  of  Bule  34  is  to  make  the 
proceedings  subject  to  the  same  rules  as  in  an  action  in  this 
regard.  The  respondents  are  entitled  to  security.  The 
amount  will  be  $100. 
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MANITOBA. 

May  7th,  1906. 

FULL  COUBT. 

WILSON  V.  GRAHAM. 

Vendor  and  Purchaser — 'Contract  for  Sale  of  Land — Cove- 
nofut  against  Incumbrances — Breach — Action  for  Damages 
— Real  Property  Limitation  Act — Charge  on  Land — Con- 
struction of  Contract — Condition  Precedent — Payment  of 
Mortgage — Conveyance  of  Land — Measure  of  Damages. 

On  3rd!  April,  1893,  plaintiff  and  defendant  entered  into 
an  agreement  in  writing  whereby  defendant  agreed  to  sell 
and  plaintiff  to  bny  the  north-west  quarter  of  lot  23,  14,  15 
west,  for  $1,000.  The  terms  of  payment  were  written  in  the 
agreement  as  follows : — "  Payable  to  the  Manitoba  Mortgage 
and  Investment  Co.  in  accordance  with  the  terms  and  con- 
ditions of  a  certain  mortgage  made  by  the  said  party  of  the 
first  part  (the  defendant)  to  the  said  Manitoba  Mortgage  and 
Investment  Co.  for  one  thousand  dollars  with  interest  thereon 
at  the  rate  of  eight  per  centum  per  annum  until  paid.  The 
party  of  the  first  part  undertakes  to  give  a  clear  deed  to  the 
said  party  of  the  second  part  (the  plaintiff),  clear  of  all 
incumbrances  save  and  except  the  aforesaid  mortgage.'' 

Then  followed  the  following  printed  covenant  with  the 
usual  blanks  filled  in : — "  Now  it  is  hereby  agreed  between 
tho  parties  aforesaid  in  manner  following,  that  is  to  say :  the 
said  party  of  the  second  part,  for  himself,  his  heirs,  executors, 
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and  administrators,  doth  covenant,  promise,  and  agree 
•with  the  said  party  of  the  first  part,  his  heirs,  executors, 
administrators,  and  assigns,  that  he  or  they  shall  and  will 
well  and  truly  pay  or  cause  to  be  paid  to  the  said  party  of 
the  first  part,  his  heirs,  executors,  administrators,  or  assigns, 
the  said  sum  of  money  together  with  the  interest  thereon,  on 
the  days  and  times  and  manner  above  mentioned;  and  also 
shall  and  will  pay  and  discharge  all  taxes,  rates,  and  assess- 
ments wherewith  the  said  land  may  be  rated  or  charged  from 
and  after  this  sale.  In  consideration  whereof  and  on  pay- 
ment of  the  skid  sum  of  money  with  interest  as  aforesaid  in 
manner  aforesaid,  the  said  party  of  the  first  part  doth  for 
himself,  his  heirs,  executors,  administrators,  or  assigns,  cove- 
nant, promise,  and  agree  to  and  with  the  said  party  of  the 
second  part,  his  heirs,  executors,  administrators,  or  assigns, 
to  convey  and  assure,  or  cause  to  be  conveyed  and  assured,  to 
the  said  "peLvty  of  the  second  part,  his  heirs  and  assigns,  by  a 
good  and  sufficient  deed  in  fee  simple,  with  the  usual  cove- 
nants of  warranty,  the  said  piece  or  parcel  of  land  with  the 
appurtenances,  freed  and  discharged  from  all  incumbrances, 
but  subject  to  the  conditions  and  reservations  expressed  in 
the  original  grant  from  the  Crown,  and  shall  and  will  suffer 
and  permit  the  said  party  of  the  second  part,  his  heirs  and 
assigns,  to  occupy  and  enjoy  the  same  until  default  be  made 
in  the  payment  of  the  said  sum  of  money,  or  any  part  thereof, 
on  the  days  and  times  and  in  manner  above  mentioned,  sub- 
ject nevertheless  to  impeachment  for  voluntary  or  permissive 
waste,  and  it  is  expressly  understood  that  time  is  to  be  con- 
sidered the  essence  of  the  agreement,  and  unless  the  pay- 
ments are  punctually  made  the  party  of  the  first  part  is  to  be 
at  liberty  to  re-sell  the  said  land." 

On  30th  '^lay,  1903,  plaintiff  began  this  action,  claiming 
$1,300  damages  for  breach  of  covenant,  alleging  as  the 
breach  that,  at  the  date  of  the  agreement,  the  lands  in  ques- 
tion were  incumbered  by  $50  arrears  of  taxes,  $170  due  on 
the  mortgage  over  and  above  the  $1,000  mentioned  in  the 
agreement,  and  that  there  were  jud^ents  registered  against 
the  defendant  to  the  amount  of  about  $2,600  which  formed 
an  incumbrance  upon  the  land. 

The  defendant,  amongst  other  defences,  set  up,  by  his 
statement  of  defence,  that  ho  did  not  commit  any  breach  of 
the  agreement  and  the  Real  Property  Limitation  Act,  R.  S. 
M.  1902   ch.  100. 
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The  action  was  tried  before  Dubuc,  C.J.,  who  dismissed 
it,  on  the  ground  that  it  was  barred  by  sec.  24  of  the  Real 
Property  Limitation  Act. 

That  section  provides  that  "no  action  or  snit,  or  other 
proceeding,  shall  be  brought  to  recover  any  sum  of  money 
secured  by  any  mortgage,  judgment,  or  lien,  or  otherwise 
charged  upon  or  payable  out  of  any  land  or  rent,  at  law  \ot 
in  equity,  or  any  legacy,  but  within  ten  years  next  after  the 
present  right  to  receive  the  same  accrued  to  some  person  cap- 
able of  giving  a  discharge  or  release  of  the  same,  unless  in 
the  meantime  some  part  of  the  principal  money  or  some  in- 
terest thereon  has  been  paid  or  some  acknowledgment  of  the 
right  thereon  has  been  given  in  writing,  signed  by  the  person 
by  whom  the  same  is  payable,  or  his  agent,  to  the  person 
entitled  thereto,  or  his  agent,"  etc. 

Plaintiff  appealed  to  the  full  Court. 

C.  P.  Wilson,  for  plaintiff. 

A.  Haggart,  K.C.,  for  defendant. 

The  judgment  of  the  Court  (Richards,  Perdue,  and 
1L\THERS,  JJ.),  was  delivered  by 

IVIathers,  J. : — This  is  an  action  for  damages  for  breach 
of  a  covenant  against  incumbrances,  and  it  seems  to  me,  apart 
from  the  question  of  authority,  that  the  language  of  sec.  24 
of  the  Real  Property  Limitation  Act  is  entirely  inapplicable 
to  such  an  action.  It  speaks  of  a  "  sum  of  money  secured  by 
mortgage,  judgment,  or  lien,  or  otherwise  charged  upon  or 
payable  out  of  land ;"  again,  "  after  the  present  right  to  re- 
ceive the  same  has  accrued/'  and  "  giving  a  discharge  or  re- 
lease of  the  same,"  unless  some  part  of  the  '^  principal  money 
or  interest  thereon,"  etc. 

Damages  are  not  spoken  of  as  "  a  sura  of  money,"  or  as 
"  principal,"  and  the  right  to  damages  does  not  "  accrue," 
nor  is  "interest  thereon"  payable. 

So  that,  from  a  careful  reading  of  the  section  alone,  I 
should  say  it  does  not  apply  to  an  action  such  as  this,  a  con- 
clusion which,  I  think,  an  examination  of  the  authorities 
makes  clear. 

The  Chief  Justice  was  of  opinion  that  Sutton  v.  Sutton, 
22  Ch.  D.  511,  and  Fearnside  v.  Flint,  22  Ch.  D.  579,  were 
indistinguishable  from  thu^  case,  but,  with  the  greatest  re- 
spect, I  cannot  agree  with  that  view. 
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Sutton  V.  Sutton  was  an  action  upon  a  covenant  to  pay  in 
a  mortgage.  It  was,  therefore,  to  recover  the  very  money 
coyered  by  the  mortgage  and  by  the  mortgage  charged  upon 
the  land.  The  enactment  in  question  there  was  sec.  8  of  the 
Imperial  Heal  Property  Limitation  Act,  1874,  which,  with 
some  unimportant  verbal  differences,  is  identical,  except  as 
to  time,  with  sec.  24  of  our  Act,  and  the  Court  held  that  the 
money  sought  to  be  recovered  came  within  the  term  "  a  sum 
of  money  secured  by  any  mortgage,"  and  that  the  action  was 
barred  by  the  twelve-year  limitation  therein  imposed. 

In  Feamdale  v.  Flint  the  action  was  upon  a  collateral 
bond  given  by  the  mortgagor  to  the  mortgagee  to  secure  the 
mortgage  debt.  Here,  again,  the  money  sought  to  be  re- 
covered was  the  money  advanced  upon  the  mortgage,  and,  to 
my  mind,  came  clearly  within  the  language  of  the  Act  as  a 
sum  of  money  secured  by  a  mortgage,  and  the  Court  so  held. 

In  each  of  those  cases  the  action  was  to  enforce  a  cove- 
nant whereby  the  party  had  agreed  to  pay  money  that  was 
secured  by  a  mortgage,  but  that  is  very  different  from  an 
action  for  damages  for  breach  of  a  covenant  against  incum- 
brances. 

In  In  re  Power,  30  Ch.  D.  291,  the  action  was  upon  a 
bond  given  by  a  third  party  guaranteeing  the  payment  of  a 
mortgage  by  the  mortgagor,  and  it  was  held  that  such  an 
action  was  not  barred'  by  the  section  named,  as  it  was  not 
a  debt  secured  by  a  mortgage,  or  charged  upon  land.  In  giv- 
ing the  judgment  of  the  Court  of  Appeal,  Bowen,  L.J.,  made 
use  of  this  language:  "In  a  mortgage  deed  the  money  is 
secured  on  land  and  is  also  a  specialty  or  simple  contract 
debt  of  the  mortgagor.  An  action  against  the  mortgagor  for 
the  debt  is  an  action  to  recover  money  which  is  charged  on 
land.  But  an  action  on  a  bond'  given  by  another  person  to 
guarantee  payment  of  the  debt  is  not  a  proceeding  against  the 
same  person,  nor  to  recover  the  same  sum ;  it  is  an  action  to 
recover  damages  from  a  third  person,  because  the  mort- 
gagor does  not  pay.*' 

In  my  view  the  money  sought  to  be  recovered  in  this 
action  is  not  even  remotely  connected  with  a  charge  on  land, 
and  the  defence  of  the  Statute  of  Limitations  fails. 

It  was,  however,  contended  by  the  defendant  that  on  the 
proper  construction  of  the  agreement,  the  payment  by  plain- 
tiff of  the  sum  of  $1,000  to  the  loan  company  was  a  condi- 
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tion  precedent  to  plamtifif's  right  to  call  upon  defendant  to 
fulfil  his  covenants. 

The  printed  part  of  the  agreement  would  support  that 
view,  but  in  that  respect  the  printed  part  is  inconsistent  with 
the  written  portion.  That  pari;  provides  that  the  defendant 
fihall  give  a  deed  clear  of  all  incumbrances  save  and  except 
the  mortgage.  It  is  clear  from  this  that  it  was  not  the  in- 
tention of  the  parties  that  the  mortgage  should  be  paid  off 
before  defendant  should  convey,  and,  following  the  well- 
known  canon  of  construction  that  where  the  written  and 
printed  portions  of  an  agreement  are  in  conflict  the  written 
part  should  govern,  I  must  decide  against  this  contention 
of  defendant. 

It  remains  to  consider  what  damages,  if  any,  plaintiff  is 
entitled  to.  Plaintiff's  complaint  is  that  at  the  time  the 
agreement  was  entered  into  the  land  was  incumbered  beyond 
the  sum  of  $1,000  agreed  to  be  assumed  by  plaintiff.  The 
covenant,  however,  is  not  that  there  are  not  other  incum- 
brances, but,  as  stated  in  the  written  part,  that  he  will  give 
a  clear  deed,  clear  of  all  incumbrances  except  the  mortgage, 
and  in  the  printed  portion  that  he  will  convey  "  freed  and 
discharged  from  all  incumbrances.^'  That  is  a  very  different 
thing  from  a  covenant  that  there  are  no  incumbrances  upon 
the  land,  and  amounts  to  nothing  more  than  a  covenant  to 
protect  plaintiff  from  incumbrances.  The  distinction  is  very 
important  because,  in  the  one  case,  the  covenant  is  broken  the 
moment  it  is  made,  if  there  are  incumbrances  in  existence,  and 
in  the  other  case,  there  is  no  breach  until  the  covenantee  has 
suffered  damage. 

As  stated  in  Bythewood  &  Jarman's  Conveyancing,  p.  309, 
**  If  the  covenant  against  incumbrances  is  in  the  usual  form, 
that  the  purchaser  shall  enjoy  free  from  incumbrances,  there 
is  no  breach  until  the  incumbrance  is  brought  down  upon 
him  .  .  .  but,  if  it  is  that  the  estate  is  free  from  in- 
cumbrances, as  is  the  common  form  of  a  trustee  covenant, 
then,  if  there  are  incumbrances,  the  covenant  is  broken  at 
the  moment  of  making  it,"  There  is  no  evidence  that  any 
of  the  judgment  creditors  attempted  to  enforce  their  judg- 
ments, and  their  mere  existence  was  not  a  breach  of  the  cove- 
nant. 

The  taxes  were  apparently  paid  by  the  mortgagee  and 
added  to  the  mortgage  debt.     At  the  time  of  the  agreement 
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to  sell,  the  mortgage  debt  with  interest  was  in  excess  of 
$1,000. 

Before  the  agreement  the  company  had  taken  proceedings 
to  sell,  and  afterwards  did  sell,  the  land  under  the  power  of 
sale  contained  in  the  mortgage.  This  constitutes  a  breach 
of  the  covenant  for  which  the  plaintiff  is  entitled'  to  recover. 

I  would  allow  the  appeal  and  enter  a  judgment  in  favour 
of  plaintiff  for  the  amount  by  which  the  mortgagee's  claim 
at  the  time  of  the  agreement  exceeded  $1,000,  with  costs  of 
suit  in  this  Court  here  and  below  and  certificate  against 
set-off  by  defendant. 

In  the  event  of  the  parties  not  being  able  to  agree  as  to 
the  amount  of  the  verdict,  there  will  be  a  reference  to  the 
Master  at  Winnipeg. 


KANITOBA. 

May  7th,  1906. 

FULL  COURT. 

SAVAGE  V.  CAXADIAX  PACIFIC  R.  W.  CO. 

Particulnrs — Statement  of  Defence — Demand  of  Particulars 
after  Close  of  Pleadings — Absence  of  Special  Circumsto/nces 
— Examination  for  Discovery. 

This  action  was  brought  by  plaintiff  as  administratrix. of 
the  estate  of  her  husband,  who  was  killed  in  an  accident  on 
defendants'  railway,  to  recover  damages  for  his  death.  The 
deceased  was,  at  the  time  of  his  death,  in  the  employment  of 
defendants  as  a  passenger  conductor,  and  the  train  upon 
which  he  was  so  employed  was  on  2l8t  December,  1904,  pro- 
ceeding westward  from  Port  Arthur  in  the  province  of  On- 
tario, and  when  near  Tamarac  in  that  province,  collided 
with  a  freight  train  of  defendants  standing  upon  the  track. 
In  the  collision  the  deceased  sustained  injuries  from  which 
he  died  on  the  same  day.  Plaintiff  alleged'  that  the  accident 
was  due  to  defendants'  negligence. 

Defendants  delivered  their  statement  of  defence  on  20th 
April,  1905,  paragraphs  5  and  6  of  which  were  as  follows: — 


SAVAGE  V.  CANADIAN  PACIFIC  R.  W.  CO.  523 

"  6.  If  the  death  of  the  said  Patrick  Savage  was  caused 
in  any  manner  by  negligence,  it  was  by  the  negligence  of  the 
fellow  servants  of  the  said  Patrick  Savage,  in  common  em- 
plo3nnent  of  the  defendants,  or  by  the  negligence  of  the  said 
Patrick  Savage  himself,  and  not  otherwise." 

"6.  The  defendants  further  say  that  the  said  Patrick 
Savage  might  and  could,  by  the  exercise  of  reasonable  care 
and  caution,  have  prevented  the  injuries  resulting  in  his 
death." 

On  27th  April,  1905,  within  the  time  allowed  by  the  Rules, 
plaintiff  amended  her  statement  of  claim  to  meet  the  allega- 
tions in  the  statement  of  defence. 

On  7th  June  following  plaintiff  served  a  demand  for  **  full 
particulars  of  the  negligence  of  the  late  Patrick  Savage,  de- 
ceased, alleged  in  paragraph  5  of  the  statement  of  defence," 
and  also  "  particulars  in  what  respect  and  in  what  manner 
the  said  Patrick  Savage,  deceased,  failed  to  exercise  reason- 
able care  and  caution  such  as  would  have  prevented  the  in- 
juries resulting  in  his  death  mentioned  in  paragraph  6  of  the 
statement  of  defence." 

The  demand  not  having  been  complied  with,  plaintiff 
made  a  motion  for  particulars  before  the  Referee  in  Chambers. 

The  application  was  supported  by  an  affidavit  of  plain- 
tiff's solicitor  that  he  was  informed  by  plaintiff  and  believied 
that  plaintiff  was  ignorant  of  any  negligence  of  Patrick  Sav- 
age which  would  or  could  have  caused  his  death,  and  was 
also  ignorant  of  what  care  or  caution  he  omitted  to  observe 
which  would  have  prevented  the  injuries,  and  had  no  way  of 
obtaining  knowledge  of  the  matters  so  alleged,  except  through 
information  derived  from  defendants,  and  unless  particulars 
were  furnished  plaintiff  would  be  unable  properly  to  prepare 
for  trial  and  would  be'  greatly  prejudiced  and  subject  to  be 
taken  by  surprise  at  the  trial. 

The  Referee  in  Chambers  dismissed  the  application,  and 
an  appeal  to  a  Judge  in  Chambers  was  also  dismissed  by 
Dtjbuc,  C.J. 

Prom  this  latter  order  plaintiff  appealed  to  the  full  Court. 

The  appeal  was  heard  by  Richards,  J.,  and  Mathers,  J. 

J.  E.  O'Connor,  for  plaintiff. 

J.  B.  Coyne,  for  defendants. 
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Mathers,  J. : — The  rule  long  acted  upon  in  this  Court 
prior  to  the  Judicature  Act  was,  that  particulars  would  not 
be  ordered  after  the  close  of  the  pleadings,  unless  under 
special  circumstances:  Arch.  Pr.,  p.  383. 

I  do  not  think  the  Judicature  Act  has  made  any  change 
in  the  practice  in  that  regard :  Smith  v.  Boyd,  17  P.  B.  467. 

A  large  number  of  English  authorities  were  cited  during 
the  argument,  but  in  examining  them  it  must  be  borne  in 
mind  that  the  English  Rules  have  always  contained  a  provi- 
sion requiring  particulars  in  all  cases,  where  necessary,  to  be 
stated  in  the  pleadings :   Order  19,  Rule  6. 

In  addition  to  this.  Order  19,  Rule  7,  provides  that  "a 
further  and  better  statement  of  the  nature  of  the  claim  or 
defence  and  further  and  better  particulars  of  any  matter 
stated"  in  any  pleading,  notice,  or  written  proceeding  requir- 
ing particulars  may,  in  all  cases,  be  ordered  upon  such  terms 
as  to  costs  and  otherwise  as  may  be  just.*' 

Our  Act  contains  nothing  corresponding  to  either  of  the 
above  English  Rules,  so  that  we  have  to  depend  upon  the  in- 
herent jurisdiction  of  the  Court  to  order  particulars. 

In  the  exercise  of  this  jurisdiction  the  Court  must  be 
guided  by  the  principles  upon  which  it  formerly  acted  rather 
than  follow  the  decisions  of  Courts  based  upon  Rules  that  do 
not  exist  here.  As  the  English  Rules  expressly  require  par- 
ticulars to  be  stated  in  the  pleadings,  the  Courts  there  treat 
particulars  as  amendments  to  the  pleadings. 

In  Milbank  v.  Milbank,  [1900]  1  Ch.  385,  Vaughan  WU- 
liams,  L. J.,  says :  "  Sometimes  particulars  have  been  allowed 
in  order  that  there  might  not  be  surprise  at  the  trial.  Some- 
times they  have  been  allowed  as  limitations  of  the  claim, 
whether  of  the  plaintiff  or  of  the  defendant,  to  limit  the  ex- 
tent of  the  evidence  to  be  given  at  the  trial.  But  under  the 
Judicature  Act  particulars  are  allowed  for  quite  a  different 
purpose;  they  are  really  supplemental  to  the  pleadings. 
They  are,  in  fact,  amendments  of  the  pleadings  and  that  is 
what  the  particulars  we  are  ordering  to  be  given  are.^*  But, 
even  with  their  wide  Rules  in  England  it  is  discretionary  with 
the  Court  whether  or  not  particulars  will  be  granted  after  the 
pleadings  are  closed:  per  Pollock,  B.,  in  Gouroud  v.  Fitz- 
gerald, 37  W.  R.  55. 

In  Ontario  it  seems  to  be  the  practice  not  to  order  par- 
ticulars after  the  pleadings  are  closed,  until,  at  least,  the 
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party  seeking  them  has  examined  the  opposite  party  for  dis- 
covery and  has  failed  to  get  them :  Dunston  v.  Niagara  Fall-' 
Concentrating  Co.,  4  0.  W.  K.  218 ;  Bank  of  Toronto  v.  Insur- 
ance Co.  of  N.  A.,  18  P.  R.  27;  Stone  v.  Ottawa  Electric 
Co.,  2  0.  W.  R.  984;  Becker  v.  Dedrick,  2  0.  W.  R.  786. 

It  is  difficult  to  see  on  what  principle  that  practice  is 
founded,  imless  it  be  that  the  Court  treats  as  a  special  cir- 
cumstance the  fact  that  the  party  has  examined  and  failed  to 
get  the  information  wanted  through  the  fault  of  the  other 
party.  As  stated  by  Boyd,  C,  in  Smith  v.  Boyd,  17  P.  R. 
467,  **  Particulars  are  ordered  primarily  with  a  view  to  have 
the  prior  pleading  made  sufficiently  distinct  to  enable  the 
applicant  to  frame  his  answer  thereto  properly.  It  is  only 
in  exceptional  cases  that  particulars  are  ordered  after  the 
close  of  the  pleadings.^'  The  only  special  circumstance  in 
this  case  is  the  fact  that  the  person  charged  with  the  negli- 
gence was  killed  as  a  result  of  the  accident,  and  plaintiff  has, 
therefore,  no  means  of  ascertaining  what  the  negligence 
charged  consists  of,  except  discovery  from  the  defendants.  As 
she  wus  in  the  same  position  when  pleading,  I  cannot  see 
that  that  is  a  special  circumstance  on  which  she  can  rely. 

Particulars  are  not  ordered  as  a  matter  of  right,  but  are 
in  the  discretion  of  the  Court.  Under  all  the  circumstances, 
I  see  no  reason  for  differing  from  the  conclusion  arrived  at 
by  both  the  Referee  and  the  Chief  Justice. 

At  the  time  plaintiff's  motion  for  particulars  was 
launched,  there  was  an  examination  by  plaintiff  of  an  officer 
of  the  defendant  company  pending,  which,  for  some  reason 
that  does  not  appear,  was  confined  to  the  affidavit  on  pro- 
duction. There  is  no  reason  why  the  particulars  desired 
should  not  have  been  obtained  by  that  examination,  with  very 
trifling,  if  any,  additional  expense. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs 
to  defendants  in  any  event. 

Richards,  J.,  stated  that  he  would  allow  the  appeal. 

The  Court  being  divided,  the  appeal  was  dismissed  with- 
out costs. 
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MANITOBA. 

May  ^iTH,  1906. 

FULL  COURT. 

WALLMAN  V.  CANADIAN  PACIFIC  B.  W.  CO. 

Railwaxf — Injury  io  Section  Foreman  in  Railway  YoA-d  by 
Engine — Consequent  Death  —  Negligence  —  Contrtbtetory 
Negligence — Jury, 

Plaintiff's  husband  was  killed  by  a  yard  engine  in  the 
defendants'  yard  at  Winnipeg  on  13th  April,  1904.  This 
action  for  damages  for  his  death  was  tried  before  Perdue, 
J.,  and  a  jury,  and  a  verdict  was  given  for  $2,500  in  plain- 
tiff's favour,  apportioned  as  follows:  $2,000  to  plaintiff,  and 
$500  to  deceased's  daughter  Augusta  Charlotta  Wallman. 

From  this  verdict  defendants  appealed  on  several  grounds, 
the  chief  ones  being  that  there  was  no  evidence  that  defen- 
dants were  negligent,  and  that  deceased  was  guilty  of  con- 
tributory negligence. 

J.  A.  M.  Aikins,  K.C.,  for  defendants. 

A.  B.  Hudson  and  T.  H.  Johnson,  for  plaintiff. 

The  judgment  of  the  Court  (Dubuc,  C.J.,  Bichards, 
J.,  Mathers,  J.),  was  delivered  by 

Mathers,  J. : — The  questions  submitted  to  the  jury  and 
their  answers  thereto  were  as  follows: — 

1.  Was  there  negligence  in  the  management  of  defen- 
dants' engine?     Answer.     Yes. 

2.  If  so  what  was  the  negligence?  Answer.  That  the 
whistle  was  not  blown  or  the  bell  rung  or  proper  look-out  kept 
upon  the  track. 

3.  Could  the  deceased  by  exercise  of  reasonable  care  under 
the  circumstances  have  avoided  the  accident?    Answer,  ^o. 

4.  What  was  the  actual  cause  of  the  accident.  Answer. 
Neglect  of  duty  on  the  part  of  the  engine  crew. 

In  addition  they  were  asked  and  found  the  damages  as 
above  stated. 
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The  question  to  be  decided  is,  was  there  any  evidence  to 
support  the  above  findings? 

The  deceased  was,  at  the  time  of  his  death,  employed  by 
defendants  as  section  foreman.  The  accident  occurred  from 
16  to  20  feet  west  of  McPhillips  street,  a  public  highway 
crossing  the  Winnipeg  yards.  When  last  seen  before  tfie 
accident,  he  was  a  short  distance  east  of  McPhillips  street, 
and  was  then  walking  westward  on  the  lead  track.  As  stated 
by  Barry,  the  roadmaster,  who  saw  him :  "  He  was  walking 
over  and  examining  the  section,  examining  the  tracks.  He 
walks  over  the  section  to  examine  the  track  to  see  that  it  is 
in  perfect  line  and  gauge,  and  that  it  is  perfectly  spiked  and 
is  safe  for  traffic.  If  he  was  going  over  a  part  of  the  track  that 
needed  special  attention,  the  lead  track  or  main  line,  he  would 
have  to  examine  that  carefully.  In  such  case  it  would  not 
be  suflScient  to  walk  along  one  side,  he  would  very  often  have 
to  get  down  and  examine  defective  rails  or  frogs."  When  the 
accident  occurred,  the  deceased  was  between  the  rails  on  the 
lead  track  and  close  to  a  frog.  He  was  then  struck  by  a  yard 
engine  running  backward  and  hauling  a  stock  car.  No  look-out 
was  on  the  tail  board  or  rear  of  the  engine,  and  no  signal  of  any 
kind  was  given  when  approaching  or  crossing  McPhillips 
street.  Two  members  of  the  deceased's  crew  were  working  from 
150  to  200  feet  from  the  accident,  and  heard  no  such  signal. 
One  of  them  says  that  if  any  signal  had  been  given  he  would 
have  heard  it.  The  other  was  not  asked  the  question.  No 
one  actually  saw  the  engine  strike  the  deceased,  but  one  of 
these  workmen,  Cedarstraud,  saw  him  in  the  act  of  falling, 
and  before  he  had  reached  the  ground.  The  foot-board  of 
the  engine  tender  was  then  in  contact  with  him.  The  day 
was  clear,  the  deceased  was  in  possession  of  all  his  faculties, 
and  the  lead  track  on  which  he  was  walking  could  be  seen  for 
a  considerable  distance. 

It  was  contended  on  behalf  of  plaintiff  that  the  failure  to 
sound  the  whistle  when  approaching  McPhillips  street  and 
to  continuously  ring  the  bell  until  across  that  thoroughfare, 
as  required  by  sec.  224  of  the  Railway  Act,  was  negtigence 
on  defendants*  part.  I  entertain  considerable  doubt  as  to 
whether  that  section  can  be  invoked  on  plaintiff's  behalf. 
It  seems  to  me  it  was  enacted  for  the  benefit  of  those  using 
the  highway  crossing,  and  not  for  the  benefit  of  those  other- 
wise upon  the  railway,  and  that,  as  the  failure  to  comply 
with  that  section  involved  no  breach  of  duty  of  which  the 
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deceased  had  a  right  to  complain,  it  was  not  negligence  of 
which  he  could  take  advantage.  As  I  think,  however,  that 
this  case  can  be  disposed  of  on  other  grounds,  I  desire  to  leave 
this  an  open  question. 

Apart  from  the  statute,  did  defendants  owe  any  duty  to 
the  deceased  to  keep  a  look-out  upon  the  track  and  give  him 
warning  of  the  engine's  approach?  The  deceased  was  en- 
gaged in  the  discharge  of  his  duty.  He  had  arrived  at  a 
point  where  it  was  his  duty  to  be  specially  careful  to  see  that 
the  track  was  in  good  repair.  Those  in  charge  of  the  engine 
must  be  taken  to  have  known  that  it  was  deceased's  duty  to 
walk  the  track  and  observe  its  condition  as  he  went  along. 
They  must  have  known  that  in  doing  so  he  was  liable  to  be- 
come so  absorbed  in  his  work  as  to  be  oblivious  to  the  approach 
of  a  yard  engine  unless  warning  were  given.  A  large  num- 
ber of  men  afe  employed  in  the  yards,  whose  duty  must  fre- 
quently require  them  to  be  upon  the  tracks.  A  locomotive 
when  in  motion  is  a  dangerous  machine,  and  those  in  charge 
of  it  ought  to  keep  a  constant  look-out  when  running 
through  a  yard  where  they  know  other  employees  are  working. 
There  is  some  evidence  that  it  was  the  duty  of  those  in  charge 
of  this  engine  to  do  so,  but,  apart  altogether  from  such  evi- 
dence, I  think  the  common  law  imposes  such  a  duty  upon 
the  engine  crew,  and  that  their  failure  to  discharge  it  was 
negligence  fit  for  the  consideration  of  the  jury. 

But  it  is  said  the  deceased  was  guilty  of  contributory  neg- 
ligence. There  is  no  doubt  that  had  he  looked  around  he 
could  have  seen  the  engine  approaching  and  could  easily  have 
stepped  out  of  the  way.  He  knew  the  danger,  and  it  was  no 
doubt  his  duty  to  use  his  eyes  and  his  ears  for  his  own  pro- 
tection. That  proposition  is  fully  established  by  such  cases 
as  O'Heam  v.  Town  of  Port  Arthur,  4  0.  L.  R.  209,  1  0.  W. 
B.  373;  Danger  v.  London  Street  R.  W.  Co.,  30  0.  B.  497; 
and  Davey  v.  London,  etc.,  B,  W.  Co.,  12  Q.  B.  D.  70.  Had 
he  been  simply  walking  along  the  track,  without  at  the  same 
time  being  engaged  in  inspecting  in  the  manner  before  stated, 
I  would  have  no  hesitation  in  holding  that  he  had  been  negli- 
gent, and  that  such  negligence  was  a  contributory  cause  of 
the  accident.  The  deceased  was,  however,  engaged  in  the 
discharge  of  a  duty  of  an  absorbing  character,  which  for  the 
time  being  would  take  his  whole  attention,  and  I  cannot  see 
why,  under  all  the  circumstances,  a  jury  might  not  properly 
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infer  that  there  was  no  absence  of  reasonable  care  on  the  part 
of  the  deceased. 

But,  even  if  the  deceased  had  been  guilty  of  negligence, 
the  defendants  would  still  be  liable  if  the  engine  crew  could 
by  the  exercise  of  reasonable  care  have  avoided  the  accident. 
•In  Coyle  v.  Great  Northern  R.  W.  Co.,  L.  R.  20  Ir.  409, 
Dallas,  C.B.,  at  p.  418,  says  that  to  justify  the  Judge  in  leav- 
ing the  case  to  the  jury,  notwithstanding  the  negligence  of 
the  plaintiff,  ^Hhe  circumstances  must  be  such  as  to  render 
reasonable  an  inference  of  fact  that  the  defendants  by  using 
due  care  could  have  obviated  the  consequences  of  the  plain* 
tiff's  negligence.*'  In  The  Bemina,  12  P.  D.  at  p.  89, 
Lindley,  L. J.,  divides  the  cases  which  give  rise  to  actions  for 
negligence  into  three  classes,  the  third  of  which  he  states  as 
follows:  "A  is  injured  by  B  by  the  fault  more  or  less  of 
both  combined,  then  the  following  further  distinctions  have 
to  be  made:  (a)  if,  notwithstanding  B's  negligence,  A  wi£h 
reasonable  care  could  have  avoided  the  injury,  he  cannot  sue 
B  .  .  .  (b)  if,  notwithstanding  A's  negligence,  B  with 
,  reasonable  care  could  have  avoided  injuring  A,  A  can  sue  B/' 
The  same  law  prevails  in  .the  United  States.  In  Kelly  v. 
Union  R.  R.  and  T.  Co.,  8  S.  W.  R.  20,  it  is  held  that  when  a 
plaintiff  is  guilty  of  contributory  negligence  the  defendant  is 
nevertheless  liable  if  by  the  exercise  of  ordinary  care  the  ac- 
cident could  have  been  prevented.  "  The  above  rule,'*  the 
Court  said,  "  is  based  upon  the  recognition  of  the  f acTt  that 
a  locomotive  is  an  instrument  of  danger  when  in  motion,  and 
those  in  charge  ought  to  keep  a  constant  look-out  upon  the 
track;  that  this  is  a  constant  and  continuing  duty  of  an  im- 
perative character,  and  if  a  discharge  of  this  duty  would 
have  prevented  the  injury  to  a  person  negligently  on  the 
track,  the  company  is  liable.*' 

Can  it  for  a  moment  be  imagined  that  if  a  proper  look-out 
had  been  kept  by  the  engine  crew,  and  warning  given  of  their 
approach,  any  accident  would  have  happened?  But  it  is 
argued  that  no  such  duty  is  imposed  by  statute,  ancT  therefore 
it  is  not  a  duty.  The  omission  of  a  common  law  duty  is 
negligence  equally  with  the  omission  of  a  statutory  duty. 
"  Irrespective  of  statute,  the  starting  and  running  of  a  switch 
engine  in  a  switch  yard  filled  with  a  network  of  tracks  upon 
which  cars  and  engines  are  constantly  moving  and  in  which 
yard  men  are  constantly  at  work,  without  the  ringing  of  a  bell 
or  blowing  a  whistle,  is  evidence  of  negligence:"  Union  Pacific 
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R.  Co.  V.  Elliott,  74  N.  W.  R.  627;  Thompson  on  Negligence, 
sees.  4478,  4489. 

In  Canada  Atlantic  R.  W.  Co.  v.  Henderson,  29  S.  C.  R. 
632,  Gwynne,  J.,  says :  *'  On  the  case  found  by  the  jury,  I 
am  of  opinion  that  if  ringing  the  bell  would  prevent  an  acci- 
dent to  a  person  crossing  the  highway  there  is  an  obligation 
at  common  law  to  ring  it,  and  it  is  negligence  not  to  do  so."' 

I  am  therefore  of  opinion  that,  apart  altogether  from  the 
requirements  of  the  statute,  the  common  law  required  de- 
fendants' servants  when  running  through  the  yards  to  take 
the  obvious  precaution  of  watching  for  workmen  lawfully  on 
the  track  and  giving  them  timely  warning,  and  that  had  they 
done  so  there  would  have  been  no  accident.  The  jury  have 
found  that  the  cause  of  the  accident  was  neglect  of  duty  on 
the  part  of  the  engine  crew,  and  I  think  the  finding  was  fully 
justified. 

It  was  argued  on  behalf  of  the  appellants  that  there  was 
no  evidence  to  shew  how  the  accident  happened;  that  it  is 
a  matter  of  mere  conjecture  only. 

I  cannot  accede  to  this  argument.  The  deceased  was  seen 
a  short  time  before  the  accident  walking  the  track  in  discharge 
of  his  duty.  He  is  next  seen  in  the  act  of  falling  as  the 
engine  came  in  contact  with  him.  These  are  facts  from  which 
the  cause  of  the  accident  might  be  reasonably  inferred.  The 
cases  cited  by  defendants'  counsel  are  entirely  different.  In 
Young  V.  Owen  Sound  Dredge  Co.,  27  A.  R.  649,  the  fireman 
for  whose  death  the  action  was  brought  was  first  seen  in  the 
water  some  distance  behind  the  tug  on  which  he  had  been 
employed.  The  negligence  charged  was  that  the  passage  ways 
along  each  side  of  the  engine  room  were  filled  with  wood  over 
which  a  person  would  have  to  pass  in  going  from  one  end  of 
the  tug  to  the  other.  But  there  was  no  evidence  to  shew 
where  the  deceased  fell  from,  or  to  in  any  way  connect  the  ac- 
cident with  the  negligence  charged.  Montreal  Rolling  Mills 
V.  Corcoran,  26  S.  C.  R.  595,  Canadian  Coloured  Cotton  Mills 
Co.  V.  Kervin,  29  S.  C.  R.  478,  Callender  v.  Carleton  I.  Co.,  9 
Times  L.  R.  646,  10  Times  L.  R.  366,  Cowans  v.  iMarshall,  28 
S.  C.  R.  161,  Badgerow  v.  Grand  Trunk  R.  W.  Co.,  19  0.  R. 
191,  and  Farmer  v.  Grand  Trunk  R.  W.  Co.,  21  0.  R.  299, 
may  all  be  distinguished  in  the  same  way.  In  none  of  these 
cases  was  there  an  eve  witness  of  the  accident.    In  all  of  them 
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the  evidence  left  it  largely  a  matter  of  conjecture  as  to  the 
cause  of  the  accident 

The  case  of  Canada  Southern  R.  W.  Co.  v.  Jackson,  17 
S.  C.  R.  316,  is  in  some  respects  not  unlike  the  present  case. 
There  a  switch '  tender  in  the  employ  of  the  company  was 
obliged,  in  the  ordinary  discharge  of  his  duty,  to  go  to  a 
switch  in  the  station  yards,  and  he  walked  along  the  ends  of 
the  ties  outside  the  rails.  While  doing  so  an  engine  came 
behind  him  without  giving  warning  and  knocked  him  down. 
A  verdict  for  the  plaintiff  was  sustained  on  the  jury^s  find- 
ing that  the  plaintiff  could  not  by  the  exercise  of  reasonable 
care  Ijave  avoided  the  accident.  Ritchie,  C.J.,  says  at  p. 
322 :  "  Had  the  bell  been  rung,  as  it  was  admitted  at  the  trial 
it  was  the  duty  of  the  servants  of  the  company  to  have  the 
bell  rung  while  the  engine  is  passing  through  the  yard,  it  is 
difficult  to  conceive  that  the  accident  would  have  happened." 

In  London  and  Western  Trusts  Co.  v.  Lake  Erie  and 
Detroit  River  R.  W.  Co.,  7  0.  W.  R.  511,  a  yardmaster  in  the 
discharge  of  his  duty  was  in  the  act  of  passing  around  the 
end  of  some  cars  standing  in  the  yard  in  order  to  inspect 
the  other  side,  when  a  couple  of  loaded  cars  came  down 
the  switch,  and  violently  collided  with  the  standing  cars, 
and  the  yardmaster  was  knocked  down  and  killed.  Mere- 
dith, J.,  at  the  trial  nonsuited  the  plaintiff,  after  taking  the 
jury^s  verdict  in  favour  of  the  plaintiff,  on  the  ground  that 
the  deceased  should  have  looked  before  attempting  to  cross 
behind  the  cars,  and,  had  he  done  so,  would  have  seen  the 
approaching  loaded  cars.  The  Court  of  Appeal  unanimously 
reversed  this  judgment,  holding  that  the  jury  were  justified 
in  finding  that  there  was  no  want  of  reasonable  care  on  the 
part  of  the  decea^d. 

From  the  fact  that  neither  the  engine  driver  nor  fireman 
who  were  in  charge  of  the  engine  were  called  by  defendants 
to  give  an  account  of  the  accident,  the  jury  may  have  drawn 
inferences  unfavourable  to  defendants,  and  I  cannot  say  they 
were  not  justified  in  doing  so.  In  Green  v.  Toronto  R.  W. 
Co.,  26  0.  R.  326,  the  motorman  in  charge  of  the  car  causing 
the  accident  was  not  called  as  a  witness  by  the  defendants. 
In  giving  judgment  dismissing  an  appeal  to  a  Divisional 
Court  from  a  verdict  in  favour  of  the  plaintiff.  Meredith,  J., 
thus  comments  upon  this  circumstance:  "  Xo  excuse  was 
offered  for  not  giving  warning :  if  the  driver  had  any  excuse 
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to  offer  he  ought  to  have  been  called  as  a  witness  for  the  de- 
fence. The  jury  might  not  unfairly  infer  a  good  deal  from 
the  fact  that  he  was  not  called  to  give  his  account  of  the  ac- 
cident, to  state  why  he  gave  no  warning  to  a  man  who, 
according  to  the  testimony  given  at  the  trial,  was  rightly 
employed  in  sweeping  the  street  .  .  .  and  properly  per- 
forming his  work  and  naturally  looking  down  at  it.'' 

On  the  question  of  the  amount  of  the  verdict  or  its  ap- 
portionment, 1  see  no  reason  for  interfering  with  the  con- 
clusion arrived  at  by  the  jury. 

In  my  opinion,  the  appeal  should  be  dismissed  with  costs. 
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SINCLAIR  V.  RUDDELL. 

False  Arrest  and  Imprisonment  —  \Yant  of  Reasonaile  and 
Probable  Cause — Functions  of  Judge  and  Jury — Malice — 
Misdirection — Nondirection  —  Improper  Relation  of  Evi- 
dence— Character  of  Plaintiff — Damages. 

Action  for  false  arrest  and  imprisonment. 

The  statement  of  claim  alleged  that  defendant  Ruddell 
charged  plaintiff  with  the  theft  of  a  valise,  and  gave  him  into 
the  custody  of  defendant  McKay,  a  constable,  and  that 
McKay  took  plaintiff  to  a  lock-up  and  detained  him  there, 
and  that  he  was  subsequently  released.  Plaintiff  claimed 
damages  for  annoyance,  disgrace,  and  loss  of  character  anA 
reputation. 

McKay  pleaded  not  guilty  under  sees.  22  to  28  and  356 
and  sub-sec.  7  of  sec.  552  of  the  Criminal  Code.  He  also 
specifically  pleaded  that  he  had  reasonable  and  probable 
grounds  for  believing  that  an  offence  had  been  committed  for 
which  the  offender  might  be  arrested  without  warrant,  and 
for  believing  that  plaintiff  had  committed  that  offence.  He 
further  specifically  alleged  facts  which,  if  proved,  woiild 
justify  the  arrest  under  sub-see.  7  of  sec.  552  of  the  Code. 
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But  such  last  named  allegations  were  not  supported  by  any 
evidence. 

The  action  was  tried  before  Perdue,  J.,  and  a  jury.  The 
jury  found  a  verdict  in  plaintiff's  favour  for  $500,  $260 
against  each  defendant  separately. 

Both  defendants  appealed  to  the  full  Court. 

The  appeal  was  heard  by  Dubuc,  C. J.,  and  Richards,  J. 

A.  E.  Hoskin  and  A.  Bowen;  for  defendants. 

E.  L.  Howell,  for  plaintiff. 

Dubuc,  C.J. : — The  grounds  of  appeal  are,  in  substance, 
reasonable  and  probable  cause  for  the  arrest  and  imprison- 
ment of  the  plaintiff,  misdirection,  nondirection,  no  evidence 
of  malice,  and  improper  rejection  of  evidence.  . 

In  order  to  succeed,  plaintiff  had  to  sliew  want  of  reason- 
able and  probable  cause  on  the  part  of  defendants.  Reason- 
able and  probable  cause  is  a  mixed  question  of  law  and  fact. 
It  is  for  the  Judge  to  state  to  the  jury  what  constitutes 
reasonable  and  probable  cause,  and  it  is  for  the  jury  to  find 
the  facts  upon  which  the  existence  of  reasonable  and  probable 
cause,  or  the  want  of  it,  is  established.  And  upon  their  find- 
ing the  Judge  determines  the  question  and  enters  the  verdict 
accordingly.  If,  on  the  undisputed  evidence,  the  Judge  is 
satisfied  of  the  existence  or  non-existence  of  reasonable  and 
probable  cause,  it  should  be  his  duty  to  withdraw  that  ques- 
tion from  the  jury.  But,  if  that  depends  on  a  disputed  ques- 
tion of  fact,  he  has  to  leave  it  to  the  jury. 

It  is  contended  here  on  behalf  of  defendants  that  the 
Judge  told  the  jury  that  there  was  absence  of  reasonable  and 
probable  cause,  while  there  was  a  disputed  question  of  fact 
which  should  have  been  left  to  the  jury.  It  is  true  that  he 
told  them  in  the  fore  part  of  his  charge  that  from  the  evidence 
adduced,  which  he  explained  to  them,  he  had  to  hold  that 
there  was  a  total  absence  of  reasonable  and  probable  cause; 
but  later,  in  discussing  the  question  of  malice,  he  t6ld  them 
that  his  finding  on  that  point  was  not  binding  on  them,  leav- 
ing it  therefore  to  them  to  determine  the  whole  question. 
Tlie  language  he  used  was  as  follows:  "Gentlemen,  when 
you  come  to  consider  that  question,  you  are  not  bound  to  take 
my  finding  upon  the  question  of  reasonable  and  probable 
cause.  When  you  come  to  go  into  these  questions,  you  can 
VOL.  HI.  w.L.n.  NO.  7 — 35 
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go  into  all  the  evidence  for  yourselves.  You  would  have  to 
find  the  facts  upon  which  the  questions  of  reasonable  and 
probable  cause  would  be  based;  you  would  have  to  consider 
them  in  arriving  at  a  conclusion  whether  the  defendants  were 
justified  or  not,  whether  it  was  reasonable  and  probable;  you 
will  consider  the  evidence  for  yourselves."  This  clearly  shews 
that  he  wanted  them  to  understand  that  what  he  had  told 
them  before,  respecting  the  question  of  reasonable  and  prob- 
able cause,  was  so  far  to  be  considered  by  them  as  a  mere 
matter  of  opinion,  and  that  it  was  for  them  to  find  the  facts 
upon  which  the  question  depended. 

The  whole  of  the  charge  has  to  be  read  together,  and, 
although  certain  sentences,  if  taken  alone,  might  seem  objec- 
tionable, when  their  meaning  is  properly  explained  as  in  this 
case,  I  do  not  think  they  should  be  held  to  be  misdirection. 

Several  other  points  were  raised  against  the  Judge's 
charge,  on  account  of  certain  things  that  he  told  the  jury, 
and  certain  other  things  whidi  he  omitted,  and  which,  it  is 
contended,  would  have  put  the  case  in  a  different  light  before 
them.  This  implies  misdirection  and  nondirection.  In  look- 
ing at  the  whole  charge,  it  appears  to  be  sufficiently  com- 
plete and  explicit,  touching  all  material  points,  and  con- 
taining all  that  was  requisite  to  place  the  case  fairly  before 
them,  and,  in  my  opinion,  the  ground  of  nondirection  cannot 
be  sustained. 

Objection  is  taken  to  the  charge  because  the  Judge  did 
not  put  to  the  jury  certain  specified  questions  with  instruc- 
tions to  make  special  answers  and  findings,  as  was  done  in 
some  of  the  cases  which  were  cited.  It  is  contended  that  the 
following  questions  should  have  been  put  to  the  jury  in  this 
case :  "  Did  the  defendants  take  reasonable  care  to  inform 
themselves  of  the  facts  of  the  case?  Did  the  defendants 
honestly  believe  that  the  plaintiff  was  guilty  of  the  offence 
for  which  he  was  arrested  ?  *'  Those  questions,  no  doubt, 
might  have  been  properly  put  to  the  jury.  But  were  they 
absolutely  essential,  so  that  the  jury  could  not  come  to  a 
proper  conclusion  without  them  ?  Or  does  it  appear  that  they 
must  have  arrived  at  a  wrong  conclusion  because  these  ques- 
tions were  not  put  to  them  in  that  or  any  other  similar  form? 
That  is  the  point  to  be  considered.  The  Judge  is  not  bound 
or  restricted  to  any  particular  mode  of  direction,  or  to  put 
any  particular  form  of  questions.  His  function  is  to  instruct 
tho  jury  as  to  their  duty,  to  tell  them  the  law  bearing  on  the 
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points  involved^  to  esplain  that  law  as  applying  to  the  f acts^ 
and  to  leave  to  them  the  finding  of  facts  on  which  the  points 
at  issue  are  to  be  determined.  That,  it  seems  to  me,  is  what 
the  trial  Judge  has  done  generally  in  this  case.  It  was  his 
province  to  express  his  opinion  on  certain  features  of  the  case, 
and  he  did  so  without  dictating  to  the  jury  that  they  were 
bound  to  adopt  his  opinion. 

Such  is  the  charge  in  its  general  tenor  and  purport. 
There  is  in  it,  however,  a  statement  which  seems  objection- 
able, and  the  point  has  been  raised  by  defendants'  counsel. 
The  Judge  in  d^ealing  with  the  question  of  damages,  and  re- 
ferring to  the  imprisonment  of  plaintiff,  to  the  loss  of  his 
reputation,  the  injury  to  his  name  yid  credit,  to  his  wounded 
feelings,  said :  "  Men  on  a  jury  would  think  of  it  m  the  light 
of  how  they  would  like  this  sort  of  thing  practised  upon 
themselves  in  order  to  make  up  what  you  think  is  the  right 
amount  to  award  a  man  for  his  injured  feelings,  even  after 
an  incarceration  of  two  hours."  In  Hesse  v.  St.  John  R.  W. 
Co.,  30  S.  C.  E.  218,  it  was  held  that  to  tell  a  jury  to  ask 
themselves,  "If  I  were  plaintiff,  how  much  ought  I  to  be 
paid  if  the  company  did  me  the  injury?"  is  not  a  proper 
direction.  King,  J.,  says  at  p.  239:  "It  is  perhaps  im- 
possible to  prevent  jurors  looking  at  a  case  in  this  way;  but 
at  least  they  ought  not  to  be  invited  to  do  so,  and  such  direct 
resorts  or  appeals  to  the  feelings  and  interest  of  the  individual 
jurymen  can  only  exercise  a  disturbing  or  misleading  influ- 
ence." Whether  the  jury  in  the  present  case  were  influenced 
or  not  by  such  statement  is  not  known;  but  this  was  only 
directed  to  and  could  only  affect  the  quantum  of  damages  to 
be  awarded  to  plaintiff,  and  no  objection  was  taken  to  the 
amount  assessed  in  this  case. 

As  to  the  improper  rejection  of  evidence,  it  is  contended 
that  the  Judge  should  have  allowed  defendant  McKay  and 
other  witnesses  brought  on  behalf  of  defendants  to  state  their 
opinions  as  to  the  bad  character  of  plaintiff,  and  the  case  or 
Gadmire  v.  Rodriguez,  2  Esp.  721,  was  quoted  in  support  of 
that  proposition.  But  the  contrary  was  held  in  more  recent 
cases.  In  Newsome  v.  Carr,  2  Stark.  6^,  it  was  held  that  in 
an  action  for  maliciously  procuring  the  plaintiff  to  be  arrested 
on  a  charge  of  larceny,  the  defendant  cannot  give  evidence 
to  shew  that  the  plaintiff^s  character  was  suspicious,  and  that 
his  house  had  been  searched  on  previous  occasions.  The 
same  was  held  in  Jones  v.  Stevens,  11  Price  235 ;  Cornwall  V. 
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Bichardson,  Ry.  &  IMood.  305;  Downing  v.  Butcher,  2  M.  & 
Bob.  374.  In  the  latter  ease,  which  was  one  in  trespass  for 
false  imprisonment  on  a  criminal  charge,  it  was  decided  that 
th?  defendant  cannot  cross-examine  as  to  the  bad  character 
of  the  plaintiff,  nor  as  to  previous  charges  made  against  him. 
Seo  also  Taylor  on  Evidence,  sec.  354;  Phipson  on  Evidence, 
p.  146.  The  ground  of  improper  rejection  of  evidence  is, 
therefore,  not  sustained. 

Now,  as  to  the  main  point,  the  non-existence  of  reas- 
onable and  probable  cause,  has  plaintiff  established  his  case? 
The  trial  Judge  held  that  there  was  a  total  absence  of  reason- 
able and  probable  cause;  the  jury,  to  whom,  as  a  question  of 
fact,  the  matter  was  submitted,  did  also  by  their  general  ver- 
dict find  in  accordance  with  the  Judge's  views.     This  hold- 
ing of  the  Judge  and  finding  of  the  jury  is  certainly  sup- 
ported by  the  evidence.     In  an  action  for  malicious  prosecu- 
tion plaintiff  has  to  prove,  not  only  absence  of  reasonable 
land  probable  cause,  but  also  malice,  either  actual  and  personal, 
pr  that  the  circumstances  are  such  that  it  should  be  inferred 
from  the  absence  of  reasonable  and  probable  cause.     My  view 
of  the  evidence  in  this  case  is  that  defendants,  in  having 
plaintiff  arrested  and  imprisoned,  were  not  actuated  by  any 
actual  personal  malice.     They  both  honestly  believed,  though 
they  were  mistaken  in  that  belief,  that  plaintiff  was  guilty  of 
the  alleged  theft  of  the  valise.     But  it  appears  that  in  an  ac- 
tion for  false  imprisonment  plaintiff  is  not  bound  to  alleg? 
or  prove  any  malice.     It  is  sufficient  to  allege  and  prove  ab- 
sence of  reasonable  and  probable  cause.     As  pointed  out  to  oic  \ 
by  my  brother  Bichards,  the  form  of  statement  of  claim  for    • 
false  imprisonment  given  in  Bullen  &  Leake,  6th  ed.  p.  498,  ! 
does  not  contain  any  allegation  that  the  act  was  done  malici-  I 
ously;  from  which  it  may  be  inferred  that  the  mere  fact  of  , 
plaintiff's  arrest  and  imprisonment  without  reasonable  and  | 
probable  cause  seems  to  entitle  him  to  succeed  in  the  action.  j 
The  question  of  malice,  therefore,  would  only  be  considered  ' 
by  the  jury  as  an  element  to  affect  the  amount  of  damages  | 
to  be  awarded;  and,  as  no  objection  has  been  taken  to  the  ! 
amount  assessed  in  this  case,  I  do  not  think  the  verdict  should  I 
be  disturbed. 

The  appeal  should  be  dismissed  with  costs. 

Bichards,  J.,  gave  reasons  in  writing  for  the  same  con- 
clusion, referring  to  Brown  v.  Hawkes,  [1901]  2  K.  B.  V18; 
Austin  V.  Bowling,  L.  B.  5  C.  P.  534. 
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bankruptcy  and  Insolvency — Assignment  for  Creditors — Ac- 
tion  by  Assignee  to  Set  aside  Transaction  with  Creditor  as 
a  Preference — Creditor's  Want  of  Knowledge  of  Insolvency 
— Imputed  Notice — Absence  of  Fraudulent  Intent — No- 
vation — Acceptance  by  Creditor  of  Third  Person  as  Debtor 
in  Lieu  of  Insolvent — Sale  of  Assets  by  Insolvent  to  Same 
Person — Mamtoba  Assignments  Act — Payment — Covenant 
— Release — Surety, 

Action  by  the  assignee  for  the  benefit  of  the  creditors  of 
A.  M.  Mouat  &  Co.,  a  firm  of  merchants,  to  set  aside  a  trans- 
action whereby,  as  it  was  alleged,  Gault  Bros.  &  Co.,  Limited, 
creditors  of  Mouat  &  Co.,  secured  a  preference  over  the  other 
creditors. 

In  September,  1901,  A.  M.  Mouat  and  Alexander  Douglas 
commenced  business  as  merchants  in  the  town  of  Dauphin, 
under  the  name  of  Douglas  &  Mouat.  In  November  of  the 
same  year  Isabel  D.  Brown,  wife  of  R.  C.  Brown,  bought  out 
the  interest  of  Douglas,  and  a  new  firm  was  organized  to 
carry  on  the  business  under  the  name  of  A.  M.  Mouat  &  Co. 
Gault  Bros.  &  Co.  had  been  creditors  of  the  old  firm,  and  on 
the  formation  of  the  new  partnership  they  agreed  to  release 
Douglas;  the  new  firm  assuming  the  liability  of  Douglas  & 
Mouat,  and  Mrs.  Brown  and  her  husband,  R.  C.  Brown, 
giving  their  individual  covenants  to  pay  the  indebtedness. 
R.  C.  Brown  was  the  County  Court  clerk  of  Dauphin,  in  addi- 
tion to  acting  as  a  general  agent,  and  he  appeared  1^^  have  con- 
sidered it  inadvisable  that  he  should  become  a  partner  in  the 
firm.  He  acted,  however,  for  his  wife,  she  taking  no  part  in 
the  management  of  the  business.  No  money  was  actually 
put  into  the  firm  by  the  Browns.  They  agreed  to  pay  Dou- 
glas $800  for  his  interest,  and  gave  him  promissory  notes  for 
that  amount. 

Shortly  after  the  new  firm  was  organized,  a  written  state- 
ment was  furnished  to  Gault  Bros.  &  Co.  bv  R.  C.  Brown 
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shewing  that  he  and  his  wife  had  real  estate  to  the  value  of 
$3,000,  in  addition  to  their  dwelling  house,  which  latter 
might  be  regarded  as  exempt. 

On  Ist  February,  1902,  the  firm  of  A.  M.  Mouat  &  Co. 
fumiahed  to  Gault  Bros.  &  Co.  a  written  statem^-^-nt  of  their 
assets  and'  liabilities.  This  statement  shewed  assets  of 
$5,511.14,  liabilities  of  $2,949.73,  and  a  surplus  of  $2,661.41. 

On  the  4th  August  following,  'Mr.  Belcher,  the  manager 
of  Gault  Bros.  &  Co.,  went  to  Dauphin,  and  the  affairs  of  the 
firm  were  discussed.  On  the  28th  of  the  same  month  a  state- 
ment was  sent  to  Gault  Bros.  &  Co.  by  A.  M.  Mouat  &  Co. 
shewing  assets  of  $12,319.55,  liabilities  of  $10,611.49,  and  a 
surplus  of  $1,708.06. 

Considerable  correspondence  ensued,  Mr.  Belcher  com- 
plaining of  the  dilatory  manner  in  which  payments  were  being 
made  to  his  company,  and  of  the  large  number  of  creditors 
amongst  whom  the  liabilities  were  distributed.  At  his  sug- 
gestion a  dissolution  sale  was  advertised.  Mrs.  Brown  was 
anxious  to  get  out  of  the  firm,  and  it  was  believed  that  the 
sale  as  advertised  would  attract  a  number  of  purchasers,  and 
tiiat  considerable  money  could  be  realized  in  this  way,  which 
could  be  applied  in  reducing  the  indebtedness.  The  sale  was 
not  en  bloc,  but  of  goods  over  the  counter  by  retail  at  reduced 
prices. 

In  the  latter  part  of  September,  1902,  negotiations  were 
commenced  between  the  firm  of  A.  M.  Mouat  &  Co.  and  the 
defendant  Robert  Lilly.  Lilly  was  a  merchant  m  Dauphin 
engaged  in  the  same  kind  of  business,  and  the  proposal  was 
that  he  should  buy  out  the  firm's  stock  in  trade.  Lilly  com- 
municated with  Gault  Bros.  &  Co.,  asking  if  they  would  ac- 
cept him  in  place  of  A.  M.  Mouat  &  Co.,  and  release  the  latter, 
in  case  he  purchased.  Gault  Bros.  &  Co.  agreed  to  this. 
Accordingly,  on  22nd  October,  the  purchase  was  concluded, 
Lilly  agreeing  to  purchase  the  stock  of  A.  M.  Mouat  &  Co. 
at  87^  cents  in  the  dollar,  from  which  the  indebtedness  of 
the  firm  to  Gault  Bros.  &  Co.,  amounting  to  $4,374.27,  was 
to  be  deducted,  Lilly  assuming  it,  and  the  balance  was  to  be 
paid  in  cash.  The  sale  was  carried  through  in  this  manner, 
Lilly  deducting  from  the  purchase  money  the  claim  of  Gault 
Bros.  &  Co..  assuming  payment  of  this  claim  himself,  and 
obtaining  and  delivering  to  A.  ^M.  Mouat  &  Co.  a  release  of 
th3  claim  in  so  far  as  they  were  concerned.     On  14th  Novem- 
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ber,  1902,  the  firm  of  A.  M.  Mouat  &  Co.  made  a  general  as- 
signment to  plaintiff  for  the  benefit  of  creditors. 

On  11th  December,  1902,  this  action  was  commenced 
for  the  purpose  of  having  the  transaction,  in  so  far  as  it  pro- 
vided for  the  payment  to  Gault  Bros.  &  Co.  by  Lilly,  declared 
fraudulent  and  void  as  against  the  other  creditors  of  A.  M. 
Mouat  &  Co. 

The  action  was  tried  before  Bichards,  J.,  who  dismissed 
it  with  costs.  From  this  decision  plaintiff  appealed  to  the 
full  Court. 

A.  Haggart,  K.C.,  and  A.  E.  Hoskin,  for  plaintiff. 
J.  A.  M.  Aikins,  K.C.,  for  defendants. 

The  judgment  of  the  Court  (Dubuc,  C.J.,  Perdue,  J., 
Mathers,  J.),  wew  delivered  by 

Perdue,  J. : — I  agree  with  the  trial  Judge  in  finding  upon 
the  evidence  that  Gault  Bros.  &  Co.  did  not  know,  and  had  not 
suflScient  reason  to  believe,  that  Mouat  &  Co.  were  unable  to 
meet  their  liabilities  at  the  time  the  transaction  attacked  was 
entered  into.  The  proposal  that  Lilly  should  be  accepted  as 
their  debtor  in  place  of  Mouat  &  Co.  seems  to  have  emanated 
from  Lilly  himself.  Belcher  was  dissatisfied  with  the  manner 
in  which  Mouat  &  Co.  managed  their  business,  and  believed 
that  if  he  had  Lilly  in  their  place  as  a  continuing  customer, 
it  would  be  to  the  advantage  of  his  company.  Belcher  states 
that  he  was  always  satisfied  that  Mouat  &  Co.  were  perfectly 
solvent.  R.  C.  Brown  appears  to  have  been  of  the  same 
opinion,  and  shortly  prior  to  12th  October  he  informed 
Belcher  that  if  a  sale  were  made  at  80  or  82^  cents  in  the 
dollar,  the  creditors  could  be  paid  in  full.  Taking  the  state- 
ment of  assets  and  liabilities  furnished  on  28th  August,  it 
would  clearly  appear  that  a  sale  of  the  stock  in  trade  at  87^ 
cents  in  the  dollar  would,  with  the  value  placed  on  the  other 
assets,  more  than  pay  the  total  indebtedness,  without  taking 
into  account  Mrs.  Brown's  private  property.  Mouat  states 
that  the  position  of  the  firm  as  to  its  assets  and  liabilities 
remained  practically  the  same  until  22nd  October. 

It  therefore  appears  to  me  that  the  transaction  of  22nd 
October  was  made  between  the  parties  in  good  faith,  and  that 
there  was  no  intention  on  the  part  of  the  debtors  to  give,  or 
on  the  part  of  Gault  Bros.  &  Co.  to  receive,  a  preference  over 
the  other  creditors.     The  facts  disclosed  in  the  evidence  were 
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not  sufficient  to  bring  the  transaction  attacked  within  the  rule 
laid  down  in  Schwartz  v.  Winkler,  13  Man.  L.  JR.  493,  and 
National  Bank  of  Australasia  v.  Morris,  [1892]  A.  C.  287, 
so  a£  to  impute  to  the  creditor  alleged  to  have  received  the 
preference  constructive  notice  of  the  insolvency  of  the  debtor. 

,  The  effect  of  the  arrangement  between  the  parties  was  to 
constitute  a  novation  of  the  original  indebtedness  to  Oault 
Bros.  &  Co.,  the  contract  with  Mouat  &  Co.  being  discharged 
anJ  the  liability  of  Lilly  accepted  in  lieu  thereof.  The  con- 
sideration to  Lilly  for  his  undertaking  to  pay  the  debt  was  a 
credit  allowed  him  of  an  equivalent  sum  upon  the  purchase 
money  due  from  him  to  Mouat  &  Co.  It  was  contended  that 
this  was  in  effect  an  assignment  of  a  part  of  this  purchase 
money  by  the  debtors  to  a  creditor,  that  it  took  place  when 
the  debtors  were  in  insolvent  circumstances,  and  had  the  effect 
of  giving  such  creditor  a  preference  over  the  other  creditors. 
Tlie  transaction  having  taken  place  within  60  days  prior  to 
the  assignment  for  the  benefit  of  creditors,  it  was  contended 
that  it  came  within  sec.  41  of  the  Assignments  Act,  R.  S.  M. 
1902  ch.  8,  and  was  void  as  against  plaintiff. 

Section  41  is  as  follows : — "  Subject  to  the  provisions  of 
tho  forty-fourth,  forty-fifth,  forty-sixth,  and  forty-seventh 
sections  of  this  Act,  every  such  gift,  conveyance,  assignment, 
or  transfer,  delivery  over  or  payment  as  aforesaid,  made  to  or 
for  a  creditor  by  a  person  at  any  time  when  he  is  in  insolvent 
circumstances,  or  is  unable  to  pay  his  debts  in  full,  or  knows 
that  he  is  on  the  eve  of  insolvency,  and  which  has  the  effect 
of  giving  such  creditor  a  preference  over  the  other  creditors 
of  the  debtor  or  over  one  or  more  of  them,  shall,  if  the  debtor, 
within  sixty  days  after  the  transaction,  makes  an  assign- 
ment for  the  benefit  of  his  creditors,  be  utterly  void  as  against 
the  assignee  or  any  creditor  authorized  to  take  proceedings 
to  avoid  the  same  under  the  forty-eighth  section  hereof." 

To  ascertain  the  meaning  of  the  words  "such  gift,  con- 
veyance, assignment,  or  transfer,  delivery  over  or  payment  as 
aforesaid,"  we  must  refer  to  the  preceding  sees.  38  and  39. 
The  words  enumerating  the  matters  prohibited  are  the  same 
in  each  of  these  sections.  They  are, — "  every  gift,  convey- 
ance, assignment,  or  transfer,  delivery  over  or  payment  of 
goods,  chattels  or  effects,  or  of  bills,  bonds,  notes,  or  securities, 
or  of  shares,  dividends,  premiums,  or  bonus  in  any  bank, 
company,  or  corporation,  or  of  any  other  property,  real  or 
personal." 


NEWTOy  V.  LILLY.  541 

It  is  difficult  to  say  in  which  of  the  classes  of  things  pro- 
hibited the  present  transaction  is  to  be  placed. 

The  plaintiff's  contention  is  that  it  was  in  effect  an  as- 
signment of  a  chose  in  action  by  the  debtors  to  the  creditor, 
that  is  to  say,  an  assignment  of  a  part  of  the  purchase  money 
due  from  IdUy.  To  make  it  such  it  would  be  necessary  to 
shew  that  Lilly  purchased  the  stock  at  a  certain  price,  either 
ascertained  or  to  be  ascertained,  and  that  a  portion  of  the 
moneys  due  from  him  was  transferred  to  Gault  Bros.  &  Co. 
But,  when  we  come  to  examine  the  agreement  of  22nd  Octo- 
ber made  between  Mouat  &  Co.  and  Lilly,  we  find  that  the 
assumption  by  him  of  Gault  Bros.  &  Co.'s  account  and  the 
obtaining  of  a  release  from  the  company  to  Mouat  &  Co. 
formed  part  of  the  actual  consideration  for  the  sale.  This 
was  treated  in  exactly  the  same  manner  as  if  the  equivalent 
amount  in  cash  had  been  paid  by  him  to  the  vendors.  It  is 
not,  therefore,  to  be  treated  as  an  indebtedness  or  liability  of 
him  to  the  vendors  remaining  outstanding  under  the  contract 
and  capable  of  being  assigned.  The  novation  is  rather  to 
be  regarded  as  forming  a  component  part  of  the  transaction 
between  Lilly  and  Mouat  &  Co.  by  .which  a  portion  of  the 
consideration  was  paid.  Regarding  the  matter  as  a  pay- 
ment between  these  two  parties,  it  will  now  be  necessary  to 
consider  in  what  light  it  is  to  be  regarded  as  between  Mouat 
&  Co.  and  Gault  Bros.  &  Co. 

If  the  full  amount  of  the  purchase  money  had  been 
handed  by  Lilly  to  Mouat  &  Co.  and  they  had  immediately 
paid  to  Gault  Bros.  &  Co.  the  total  amount  of  the  claim  of 
the  latter,  the  payment  would  have  fallen  within  one  of  the 
provisions  of  sec.  44  of  the  Act,  and  could  not  have  been  at- 
tacked as  a  preference.  Section  44  excepts  a  payment  of 
money  to  a  creditor  from  the  operation  of  the  sections  of  the 
Act  which  deal  with  fraudulent  or  preferential  transfers. 
Does  the  fact  that  the  claim  was,  at  the  request  of  Mouat  & 
Co.,  paid  by  Lilly  out  of  the  purchase  money  in  his  hands,  put 
a  different  complexion  on  the  transaction  and  cause  the  pay- 
ment when  made  by  him  for  them  and  at  their  request  to  be 
deemed  a  preference  within  the  Act,  although  it  would  not 
have  been  such  if  made  directly  by  them  ? 

The  saving  clause  in  the  Ontario  Act  is  similar  to  sec. 
44  in  the  Manitoba  Act.  In  Stoddart  v.  Wilson,  16  0.  R.  17, 
the  effect  of  that  clau-e  was  considered.  In  that  case  a  debtor, 
being  pressed  by  one  of  his  creditors,  arranged  with  his  wife 
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that  she  should  convey  property  to  the  creditor  in  payment 
of  the  debt,  the  balance  of  the  purchase  money  being  handed 
to  the  debtor,  who  thereupon  made  a  chattel  mortgage  to  his 
wife  for  an  amount  equal  to  the  amount  of  purchase  money 
she  should  have  received.  It  was  held  by  the  Queen's  Bench 
Division,  overruling  Bose,  J.,  that  the  transaction  was  not 
within  the  saving  clause.  The  decision  was  given  mainly 
upon  the  ground  that  the  money  should  have  reached  the 
debtor's  hands  so  as  to  leave  him  untrammelled  as  to  the  dis- 
posal he  would  make  of  it.  It  was  also  held  that  the  chattel 
mortgage  was  not  made  in  consideration  of  a  present  actual 
bona  fide  payment  in  money,  nor  by  way  of  security  for  an 
actual  advance  of  money. 

That  case  was  disapproved  of  in  two  later  decisions  of 
the  Ontario  Court  of  Appeal,  namely,  Gibbons  v.  Wilson,  17 
A.  R  1,  and  Johnson  v.  Hope,  17  A.  E.  10.  In  the  first  of 
these  two  cases  a  solicitor,  acting  for  a  creditor,  obtained  for 
the  debtor,  on  the  security  of  a  chattel  mortgage,  a  loan  from 
another  client,  who  was  ignorant  of  the  purpose  for  which 
the  loan  was  required.  The  solicitor,  by  direction  of  thj 
debtor,  paid  the  creditor  in  full  out  of  the  moneys  advanced, 
and  shortly  afterwards  the  debtor  assigned.  It  was  held, 
affirming  the  judgment  of  the  Chancery  Division,  that  the 
mortgage  could  not  be  impeached.  In  Johnson  v.  Hope  it 
jWas  held  that  a  security  given  by  a  person  in  insolvent  cir- 
cumstances is  not  impeachable  because  the  moneys  advanced 
are,  pursuant  to  the  direction  of  the  insolvent,  paid  over  to 
one  of  his  creditors,  who  thereby  obtains  a  preference. 

It  is  to  be  borne  in  mind  that  in  the  present  case  the  sale 
by  Mouat  &  Co.  to  Lilly  is  not  attacked.  It  is  the  applica- 
tion of  a  portion  of  the  purchase  money  which  is  called  in 
question. 

The  case  of  Burn^  v.  Wilson,  28  S.  C.  B.  207,  is  relied 
upon  as  overruling  Gibbons  v.  Wilson  and  Johnson  v.  Hope. 
In  that  case  a  debtor  who  was  insolvent  executed  a  chattel 
mortgage  upon  his  stock  in  trade  in  favour  of  a  money  lender, 
by  whom  a  loan  was  advanced.  The  money,  which  was  in 
th3  hands  of  a  solicitor  who  acted  both  for  the  mortgagee  and 
for  the  preferred  creditor,  was  at  once  paid  over  to  the  credi- 
tor, who  at  the  same  time  delivered  to  the  solicitor  a  bond 
indemnif3nng  the  mortgagee  against  loss  under  the  mortgage. 
It  was  held  that  the  circumstances,  of  which  the  solicitor  had 
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knowledge,  must  be  assumed  to  have  been  known  to  the  mort- 
gagee, and  the  whole  affair  considered  as  one  transaction 
contrived  to  evade  the  provisions  of  the  Act.  In  giving  the 
judgment  of  the  Court,  Sedgewick,  J.,  expressed  the  opinion 
tiiat  the  whole  intent  and  object  of  the  scheme  was  to  secure 
payment  in  full  for  the  preferred  creditor,  the  known  conse- 
quence of  which  would  be  that  all  other  creditors  would  be 
delayed,  if  not  altogether  defeated.  He  was  also  of  opinion 
that  it  was  not  upon  the  security  of  the  goods  that  the  solicitor 
advanced  the  money,  but  because  he  knew  the  creditor  would 
protect  him  and  the  mortgagee  from  loss  in  the  matter,  and 
it  was  not  therefore  a  bona  fide  payment  of  money  by  the 
mortgagee  to  the  debtor. 

It  does  not  appear  to  me  that  this  case  overrules  Gibbons 
V.  Wilson  and  Jolinson  v.  Hope.  The  Supreme  Court  judg- 
ment rests  upon  the  grounds,  (1)  that  the  transaction  was 
not  bona  fide  but  was  designed  to  give  a  preferenc3,  the  mort- 
gagee being  a  mere  instrument  to  carry  out  the  scheme,  and 
(2)  that  the  money  was  not  advanced  upon  the  security  of 
the  mortgaged  goods,  but  upon  another  instrument.  I  would 
refer  to  the  very  clear  discussion  of  these  cases  in  Parker  on 
Frauds  on  Creditors,  pp.  126-133. 

The  bona  fides  of  the  sale  by  Mouat  &  Co.  to  Lilly  is  ad- 
mitted. The  evidence  does  not  support  the  view  either  that 
the  debtor  intended  to  give  a  preference,  or  that  Gault  Bros. 
&  Co.  knew  that  a  preference  was  being  conferred.  If  the 
debtors,  on  obtaining  the  purchase  money  for  th?  stock,  had 
immediately  paid  this  single  creditor  in  full,  although  the 
effect  would  be  that  enough  would  not  be  left  to  pay  the  other 
creditors,, still  the  payment  would  have  been  good  under  the 
statute.  If,  instead  of  making  the  payment  to  the  creditor 
with  their  own  hands,  the  debtors  request  the  purchaser  to 
pay  the  claim  of  the  creditor  out  of  the  purchase  mone>',  the 
purchaser  is  simply  their  agent  for  the  purpose  of  so  doing. 
In  a  matter  which  involves  the  mere  payment  or  disposal  of 
money,  whatever  a  man  may  do  of  himself,  he  may  do  by 
another.  Qui  facit  per  alium  facit  per  se.  The  fact  that  the 
purchaser  arranges  with  the  creditor  on  his  own  behalf  to 
extend  the  time  for  payment  does  not,  in  my  view,  affect  the 
validity  of  the  transaction.  In  the  present  case  the  creditor 
gave  time  to  Lilly,  executed  a  release  to  Mouat  &  Co.,  and 
discharged  a  surety.    'Mouat  &  Co.  were  not  parties  to  this 
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extension  of  time,  and,  so  far  as  they  were  concerned,  they 
had  been  paid. 

It  therefore  appears  to  me  that  the  payment  by  Lilly  to 
Oault  Bros.  &  Co.  comes  within  the  saying  clause,  sec.  44, 
and  is  to  be  treated  as  a  payment  of  money  made  by  Mouat 
&  Co. 

Section  45  of  the  Act  still  remains  to  be  considered.  That 
section  is  as  follows : — "  In  the  case  of  a  valid  sale  of  .goods, 
securities,  or  property,  and  payment  or  transfer  of  the  con- 
sideration or  part  thereof  by  the  purchaser  to  a  creditor  of 
the  vendor,  under  circumstances  which  would  render  void 
such  a  payment  or  transfer  by  the  debtor  personally  and 
directly,  the  payment  or  transfer,  even  though  valid  as  re- 
spects the  purchaser,  shall  be  void  as  respects  the  creditor  to 
whom  the  same  is  made.'' 

The  above  section  makes  invalid  a  payment  or  transfer 
of  the  consideration  under  circumstances  which  would  render 
void  such  payment  or  transfer  if  made  by  the  debtor  directly. 
As  the  previous  section  (44)  makes  good  a  payment  of  money 
by  the  debtor  to  the  creditor,  sec.  45  must  be  limited  in  its 
scope  to  transfers  of  considerations  other  than  money,  sucn 
US  bills,  notes,  or  goods. 

The  eflfect  of  sec.  46  was  discussed  at  considerable  length 
npon  the  argument.  That  section  provides  thai  in  case  a 
pa}Tnent  has  been  made  which  is  void  under  the  Act,  and  a 
valuable  security  has  been  given  up,  the  creditor  shall  be  en- 
titled to  have  the  security,  or  its  value,  restored  as  a  condi- 
tion of  a  return  of  the  payment. 

Gault  Bros.  &  Co.  held  the  covenant  of  Mouat  &  Co.  and 
of  Mrs.  Brown  and  R.  C.  Brown  for  the  payment  of  the  in- 
debtedness of  the  firm  of  Douglas  &  Mouat.  The  release 
given  to  Mouat  &  Co.,  it  was  contended,  discharged  R.  C. 
Brown;  and  Gault  Bros.  &  Co.,  it  was  urged,  must  be  restored 
to  their  original  position  as  a  condition  to  be  imposed,  if  the 
transaction  impeached  is  set  aside.  It  was  contended  by  the 
creditor  that  he  could  not  be  restored  to  his  former  position, 
and  that,  as  R.  C.  Brown  is  not  a  party  to  this  suit,  his  lia- 
bility cannot  be  revived. 

Brown  joined  in  the  covenant  as  a  surety  for  Mouat  &  Co. 
Even  if  it  be  conceded  that  the  obligation  of  a  surety  is  a 
valuable  security  within  the  meaning  of  the  section,  still,  if 
the  covenantee  accepts  from  the  principal  debtor  a  payment 


DAY  V.  CROWN  GRAIN  CO.  AND  CLEVELAND.        545 

which  i&  afterwards  set  aside,  the  surety  would  not  be  dis- 
charged: Petty  V.  Cook,  L.  R.  6  Q.  B.  790;  BeaUie  v.  Wen- 
ger,  24  A.  B.  72.  But,  taking  the  view  I  have  taken  that  the 
transaction  attacked  in  the  present  case  is  to  be  regarded  as 
a  payment  of  money  made  by  the  debtor,  sec.  46  need  not  be 
invoked',  and  the  payment  will  be  supported  under  sec.  44. 
The  appeal  should,  therefore,  be  dismissed  with  costs. 


HANITOBA. 

May  10th,  1906. 

FULL  COURT. 

DAY  V.  CEOWX  GRAIN  CO.  AND  CLEVELAND. 

Mechanics'  Liens — Time  for  Registration  of  Lien — Completion 
of  Worh— Extent  of  Lien. 

Appeal  by  defendants  from  the  judgment  of  Richards, 
J.,  2  W.  L.  R.  142. 

F.  H.  Phippen  and  G.  D.  Minty,  for  defendants. 
A.  E.  Hoskin,  for  plaintiff. 

G.  A.  Stewart  Potts,  for  other  lien-holders. 

The  judgment  of  the  Court  (Dubuc,  C.J.,  Perdue,  J., 
Mathers,  J.),  was  delivered  by 

Perdue,  J. : — ^We  think  the  plaintiff  himself  treated  the 
contract  as  having  been  completed  on  20th  Apnl,  1904. 

Burns  does  not  appear  to  have  intended  to  return,  except 
for  the  purpose  of  testing  the  machinery. 

The  defendants  accepted  the  work,  raised  no  objections  to 
it,  and  say  it  operates  completely  to  their  satisfaction. 
A  test  would  not  be  a  performance  of  a  part  of  the  work 
to  be  performed  under  the  contract.  It  would  only  be  for 
the  purpose  of  finding  defects,  and  the  defendants  say  there 
were  none.  Even  if  defects  were  found,  under  the  authority 
of  Neill  V.  Carroll,  28  Gr.  30,  and  Somers  v.  Beard,  24  0.  R. 
641,  the  making  good  of  these  would  not  be  a  performance 
of  a  part  of  the  work  such  as  would  revive  the  right  to  file  a 
lien. 
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The  lengthening  of  the  sweeps  in  the  basement  was  a  piece 
of  work  which  could  be  done  by  an  ordinary  tinsmith^  and^ 
as  a  fact,  it  was  not  done  by  plaintiff. 

The  placing  of  sweeps  in  the  top  or  machiner}'  floor,  wa« 
not  contemplated  by  the  contract  between  plaintiff  and  Cleve- 
land, and  was  not  required  by  defendants. 

The  adjustment  of  the  valves,  if  required,  would  not  be  a 
performance  of  part  of  the  work.  It  would  be  merely  curing 
a  defect. 

With 'great  respect  to  the  judgment  of  our1)rother  Bicli- 
ardSy  we  think  the  appeal  should  be  allowed  with  costs,  and 
the  plaintiff's  action  be  dismissed  with  costs  as  against  the 
Crown  Orain  Co. 


MANITOBA. 

EiCHARDS,  J.  May  23rd,  1906. 

SINGLE  COURT. 

Be  swan  river  LOCAL  OPTION  BY-LAW. 

Municipal  Corporation  —  By-law-^Svbmission  to  Electors  — 
Majority — Computation — Voters  Depositing  Spoiled  Bal- 
lots. 

Application  to  quash  a  local  option  by-law. 
6.  A.  Stewart  Potts>  for  the  applicant. 
H.  A.  Robson,  for  the  municipality. 

Richards,  J. : — The  poll  taken  on  the  by-law  shewed  302 
votes  in  its  favour,  195  against  it,  and  18  rejected  ballots. 

Frank  Martin  applied  to  quash  the  by-law,  alleging  that  it 
did  not  receive  the  assent,  within  the  meaning  of  sec.  63  of 
the  Liquor  License  Act,  of  three-fifths  of  the  electors  who 
voted  on  it. 

Section  63  of  the  Act  reads  as  follows: — "Any  such  by-law 
shall  require  the  assent  of  three-fifths  of  the  electors  of  the 
municipality,  whose  names  appear  on  the  last  revised  muni- 
cipal voters'  list  of  such  municipality,  who  vote  on  such 
bv-law.'^ 
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The  question  is,  did  those  18  electors  whose  ballots  were 
rejected  vote  on  the  by-law,  within  the  meaning  of  sec.  63? 
If  they  did,  the  by-law  did  not  receive  the  assent  of  three- 
fifths  of  those  who  voted.  If  they  did  not,  it  did  receive 
that  assent. 

The  essence  of  voting  is  the  expression  of  the  choice  of 
the  elector.  The  ballot  paper  is  only  the  medium  by  which  he 
expresses  that  choice.  When  he  deposits  a  ballot,  so  marked 
that  it  is  properly  rejected  under  the  provisions  of  the  law, 
he  has  in  law  failed  to  state  his  choice.  His  position  is  the 
same  as  that  of  an  dector  who,  under  the  system  of  open 
voting,  enters  the  polling  booth  and  goes  through  all  the 
preliminaries  to  the  declaration  of  his  choice,  and  then  makes 
a  statement  from  which  it  can  not  be  gathered  how  he  means 
to  vote,  and  leaves  the  polling  booth  without  saying  any- 
thing further.  Clearly  such  an  elector  could  not  be  said  to 
have  voted. 

I  think  it  must  be  held  that  only  those  electors  who  cast 
ballots  that  were  not  rejected,  voted  on  the  by-law,  and  that 
the  by-law,  within  the  meaning  of  sec.  63  of  the  Act,  received 
the  assent  of  three-fifths  of  the  electors  who  voted  on  it. 

The  application  is  dismissed,  with  costs  to  be  paid  by  the 
applicant  to  the  municipality. 


MANITOBA. 

Mathers,  J.  May  26th,  1906. 

TBIAL. 

BASKERVILLE  v.   RURAL  MUNICIPALITY   OF 
FRANKLIISr. 

Municipal  Corporation  —  Drainage  —  Overflow  of  Lands  — 
Negligence — Damages — Natural  Watercourses  —  Construe" 
Hon  of  Ditches — Action  hy  Officer  of  MunicipaJify — Effect 
of  his  Negligence, 

The  plaintiff,  John  D.  Baskerville,  was  a  farmer  residing 
in  township  3,  range  3  east,  in  Manitoba.  Since  1887  he  had 
been  the  owner  of  and  in  occupation  of  lands  in  township  3, 
range  3   east.     The  municipality  of  Franklin  constructed 
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diains  crossing  and  connecting  with  Jordan  creek,  near  plain- 
tiff's property,  but  he  charged  that  the  municipality  in  mak- 
ing the  drains  did  not  use  reasonable  care  and  skill,  the  con- 
sequence being  that  the  drains  and  creek  overflowed  on 
plaintiff's  lands,  and  he  was  prevented  from  putting  in  crop 
large  portions  of  his  lands,  and  he  sustained  considerable 
loss  and  damage.  The  same  complaint  was  made  about  a 
drain  constructed  along  the  public  road  between  townships 
2  and  3  extending  from  Jordan  creek  to  Bosseau  river  to  the 
south  of  plaintiff's  property;  he  contended  that  if  the  drains 
had  been  constructed  in  a  proper  manner  and  with  due  re- 
gard to  the  level  of  the  surrounding  land,  his  lands  would  not 
have  been  flooded,  and  he  claimed  $3,000  damages. 

The  municipality  denied  the  charge  that  there  was  any 
negligence  on  their  part,  and  contended  that  ii  plaintiff's 
lands  were  overflowed,  such  overflow  was  caused  by  excep- 
tionally heavy  rains  and  an  exceptional  quantity  of  surface 
water. 

J.  H.  Munson,  K.C.,  and  D.  H.  Laird,  for  plaintiff. 

F.  H.  Phippen,  G.  D.  Minty,  and  D.  Forrester,  for  de- 
fendants. 

Mathers,  J.: — Plaintiff  attributes  the  flooding  of  his 
lands  to  several  causes,  and  charges  defendants  with  negli- 
gence in  raspect  to  them  all.  Without  reviewing  at  length 
the  great  mass  of  evidence  that  was  given  at  the  trial,  I 
shall  as  briefly  as  possible  state  my  findings  in  respect  of  each 
of  these  causes  separately. 

First,  as  to  what  is  spoken  of  throughout  the  evidence  as 
the  "  Island  Drain."  '  This  is  a  ditch  constructed  by  the 
government  of  Manitoba  in  1880  from  the  Rosseau  river 
along  the  section  line  between  townships  2  and  3  to  about 
the  centre  line  of  section  6  at  the  eastern  limit  or  plaintiff's 
land.  Its  object  was  to  take  the  waters  of  Jordan  creek, 
which  emerges  from  the  higher  lands  to  the  east  and  empties 
it  pelf  on  the  flat  lands  about  that  point.  The  eastern  end  of 
the  ditch  is  through  what  is  called  the  "  Island,"  consisting 
of  several  acres  of  land  about  a  foot  and  a  half  higher  than 
the  surrounding  prairie,  and  covered  with  timber.  The  com- 
plaint is  that  defendants  did  not  discharge  the  duty  imposed 
upon  them  by  the  Municipal  Act,  by  keeping  this  portion  of 
the  ditch  properly  cleaned  out  and  in  repair.     This  duty  was 
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imposed  with  respect  to  drains  constructed  by  or  at  the  ex- 
pense of  the  government  by  an  Act  of  the  legislature  passed 
in  1889,  being  ch.  45,  sec.  16,  and  was  continued  in  the  sub- 
sequent Municipal  Acts  until  the  revision  of  1902.  The  sec- 
tion in  question* was  not  included  in  the  Revised  Statutes  of 
1902,  but  was  again  enacted  in  1905,  ch.  25,  sec.  7.  It  is 
charged  that  by  reason  of  defendants'  neglect  to  repair  this 
ditch  it  has  become  so  obstructed  by  the  growth  of  trees,  wil- 
lows and  otherwise,  through  the  island,  as  to  be  now  of  little 
if  any  use  as  an  outlet  for  water. 

There  is  notliing  to  shew  with  any  degree  of  definite- 
ness  how  large  this  ditch  was  when  originally  made,  or  whether 
it  was  then  of  uniform  size  throughout.  There  is  no  doubt 
that  water  does  not  now  flow  through  that  portion  of  the 
ditch  through  the  island  to  any  extent.  From  the  south-west 
corner  of  section  6  to  the  Rosseau  river  it  is  now  a  large  and 
eflfective  drain,  and  was  either  originally  constructed  with  a 
view  to  taking  its  chief  load  there,  or  in  fact  it  has  always 
done  so.  I  am  inclined  to  think  the  ditch  was  made  of  a 
uniform  size,  but  has  been  greatly  enlarged  from  the  point 
mentioned  to  the  Rosseau  river  by  the  flow  of  water. 

At  the  south-west  comer  of  section  6  it  intercepts- a 
watercourse  called  the  '*  Little  Jordan,"  which  commences 
at  the  Jordan  proper  about  the  east  side  of  that  section. 
After  leaving  the  Jordan  it  turns  east  across  the  load  allow- 
ance between  sections  5  and  6,  then  north  to  about  the  centre 
of  section  6,  where  it  turns  again  and  flows  south-west  across 
plaintiff's  land,  and  empties  into  the  island  drain  at  the  soulh- 
west  comer  of  6. 

I  am  satisfied  by  the  evidence  that  during  high  water 
periods  the  waters  of  the  Jordan  break  away  at  the  point 
named,  and  at  several  other  points  beti*'een  there  and  the 
island,  and  flow  north  into  the  Little  Jordan,  and,  when  the 
quantity  is  greater  than  that  stream  can  accommodate, 
spread  over  plaintiff's  land. 

It  was  not  contended  by  plaintiff  that  the  ditch  through 
the  island  would,  even  if  in  good  repair,  take  all  the  waters 
of  the  Jordan  during  a  freshet,  but  that  it  would  take  enough 
water  to  materially  reduce  the  flow  into  hi?  laud. 

The  portion  of  section  6  belonging  to  plaintiff  which  wa.<5 
flooded,  is  several  feet  lower  than  the  be<l  of  the  Jordan,  so 
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that  once  the  Jordan  overflows  its  banks  there  is  a  natural 
fall  to  the  north  over  plaintiff's  land  I  find  on  the  evidence 
that  there  are  three  depressions  on  the  north  bank  of  the 
Jordan,  between  the  east  side  of  section  6  and  the  island, 
through  which  water  will  flow  before  it  has  risen  to  a  point 
where  it  would  flow  into  the  east  end  of  the  island  drain. 
The  capacity  of  the  ditch  at  its  east  end  is  about  3  cubic  feet 
of  water,  and  that  of  the  Jordan  just  before  it  loses  itself  is 
about  86  cubic  feet.  It  therefore  appears  that,  even  if  the 
ditch  were  effective  to  its  full  capacity,  83  cubic  feet  of  water 
must  waste.  The  north  bank  of  the  Jordan,  just  before  it 
loses  itself,  is  lower  than  the  south  bank,  so  that  the  greater 
proportion  of  this  waste  water  must  go  north. 

There  is  no  doubt  but  that  the  portion  of  the  ditch 
through  the  island  is  badly  out  of  repair.  Even  the  defen- 
dants' witnesses  admit  that  its  efficiency  is  reduced  by  one- 
third.  The  obstructed  condition  of  the  ditch  causes  more 
water  to  go  upon  plaintiff's  land-  than  would  otherwise  go 
there,  but  the  quantity  is  so  small  compared  with  the  volimie 
of  water  that  would  go  there  in  any  event  that  it  is  quite  im- 
possible to  say  that  plaintiff's  damage  has  been  in  any  way 
augmented  thereby. 

Plaintiff  has  no  remedy  for  damage  caused  by  water 
that  comes  into  his  land  from  natural  causes.  This  he  must 
submit  to.  But  defendants  have  no  right  by  the  neglect  of  a 
duty  the  legislature  has  imposed  upon  them  to  increase  the  flow 
to  any  extent,  even  though  no  appreciable  damage  result  to 
plaintiff  from  such  increased  flow.  Plaintiff's  counsel  relied 
upon  the  case  of  Intro-Phosphate  Co.  v.  London  Docks,  9 
Ch.  D.  503,  as  establishing  the  proposition  that,  as  defen- 
dants have  been  guilty  of  negligence  in  not  repairing  the 
ditch,  whereby  some  water  has  been  forced  into  plaintiff's 
land,  they  are  liable  for  all  the  damage  caused  to  plaintiff 
by  the  water.  The  Court  of  Appeal,  however,  held  that  the 
defendant  had  a  right  to  have  the  damage  apportioned,  if 
possible  to  do  so.  The  most  that  plaintiff  can  be  held  en- 
titled to  in  respect  of  this  case  is,  therefore,  nominal  damage. 

The  next  cause  assigned  is  a  bridge  and  its  approaches 
across  the  Jordan  between  sections  5  and  6.  Plaintiff  charges 
that  the  waterwary  of  this  bridge  is  not  sufficient  to  carry 
the  water  through.  In  constructing  the  approaches  at  the 
north  side,  opening-  were  made  through  the  banks  of  the 
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creek  at  both  gides.  It  is  alleged  that  the  bridge  and  ap- 
proaches form  an  obstruction  in  the  Jordan  by  which  the 
water  is  dammed  back  and  forced  through  these  openings 
into  the  Little  Jordan^  and  thence  into  plaintiff's  land.  It 
appears,  however,  that  before  water  flows  into  either  of  these 
openings,  it  leaves  the  Jordan  a  short  distance  west  of  the 
bridge,  turns  and  flows  east  across  the  road  allowance  just 
north  of  the  bridge,  and  then  goes  north  as  before  described, 
through  the  same  course  that  the  water,  if  it  escaped  through 
the  cuttings,  would  follow.  That  it  does  so  is  established 
beyond  question,  and  I  cannot,  therefore,  see  how  the  bridge 
can  be  considered  a  factor  in  flooding  plaintiff's  land.  It 
seems  to  me  that  wat^r  would  follow  in  that  same  course  if 
the  bridge  were  not  in  existence. 

The  third  cause  is  what  is  known  as  the  "  Jordan  cut-off." 
This  is  a  ditch  made  by  the  government  of  Manitoba  in  1880 
from  the  Jordan  north  to  the  Rosseau  river,  between  two 
and  three  miles  to  the  east,  the  object  being  to  furnish  some- 
thing in  the  nature  of  a  safety  valve  to  the  Jordan  at  high 
water.  It  was  not  taken  to  the  level  of  the  bed  of  the  Jordan, 
and  was  apparently  not  effective  as  originally  constructed, 
for  in  1882  a  dam  was  built  across  the  Jordan  just  below,  and 
the  ditch  lightly  lowered.  This  dam  by  raising  the  water  in 
the  creek  forced  some  through  this  ditch.  But  it  does  not 
appear  that,  even  with  the  dam,  any  large  quantity  of  water 
waf:  forced  through,  as  in  that  event  the  flow  of  water  would 
have  scoured  it  out  and  increased  its  size.  The  dam  re- 
mained until  1886,  when  the  council,  by  reason  of  com- 
plaints from  settlers  from  below  that  the  waters  of  the  Jordan 
when  not  in  flood  were  kept  from  reaching  them,  constructed 
a  flue  or  opening  through  the  dam  to  permit  the  river  to  flow 
unobstructed  at  ordinary  level.  After  this  flue  was  put  in, 
no  water  flowed  through  the  ditch,  and  in  1890  or  1892  the 
dam  was  washed  away  and  has  never  been  replaced. 

I  cannot  find  that  there  was  any  duty  upon  the  defend- 
ant£  to  maintain  that  dam  across  the  Jordan.  They  would 
probably  have  rendered  themselves  liable  to  the  settlers  below 
by  doing  so.  I  am  not  satisfied  that  without  the  aid  of  the 
dam  the  Jordan  cut-off  ever  served  the  purpose  for  which  it 
was  intended.  Even  if  it  were  now  at  its  original  level,  I  don't 
think  it  would  be  a  factor  in  saving  plaintiff  from  damage. 

The  next  cause  of  complaint  is  a  ditch  constr;icted  along 
the  road  allowance  at  the  west  side  of  section  6  northward 
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from  the  island  drain  to  the  Rosseau  river.  There  is  a  sand 
ridge  across  the  road  allowance  near  the  north  of  section  6. 
From  this  sand  ridge  the  fall  is  south  to  the  island  drain  and 
north  to  the  Eosseau  river.  The  ditch  was  largely  dug  under 
the  supervision  of  plaintiff,  who,  as  roadmaster  for  defend- 
ants, supervised  the  work.  Its  purpose  was  to  drain  his 
lands,  which  lay  along  each  side  of  it  for  a  considerable  por- 
tion of  its  length.  The  complaint  is  that  on  several  occa- 
sions during  freshet,  water  backed  up  this  drain  to  the  sand 
ridge,  and,  as  it  was  not  there  suflSciently  deep  to  let  the 
water  flow  through,  it  overflowed  the  road  grade  into  section 
1,  owned  by  plaintiff.  The  ditch  was  constructed*  in  two  sec- 
tions, one  to  drain  from  the  sand  ridge  north  to  the  Kosseau 
river,  and  the  other  to  drain  the  land  south  of  the  sand  ridge 
to  the  island  drain.  It  is  concerning  this  latter  section  that 
complaint  is  made.  The  negligence  charged  is  in  not  making 
it  deep  enough  through  the  sand  ridge  to  permit  water  to 
flow  through  to  the  Bosseau  river  in  the  event  oi  the  water 
rising  to  such  a  height  as  to  back  up  the  ditch  to  the  sand 
ridge.  The  ditch  was,  however,  effective  for  the  purpose  for 
which  it  was  intended.  The  plaintiff  cannot  complain  of  its 
construction  because  it  was  done  under  his  supervision,  at 
his  request,  and  for  his  benefit.  The  water  backed  up  the 
ditch  to  a  low  place  just  south  of  the  sand  ridge,  and  there 
crossed  the  road  and  flowed  into  section  1.  If  plaintiff,  as 
defendants^  officer  superintending  the  work  on  this  ditch, 
did  not  foresee  the  possibility  of  this  occurring  and  take  the 
necessary  means  to  prevent  it,  I  do  not  see  how  the  munici- 
pality can  be  held  responsible  for  not  having  done  so.  De- 
fendants can  only  be  guilty  of  negligence  through  the  negli- 
gence of  their  officers,  and  if  the  party  complaining  of  the 
negligence  is  himself  the  negligent  officer,  the  municipality 
is  not,  as  against  him,  liable.  Although  disposing  of  this 
cause  of  complaint  in  this  way,  I  do  not  wish  to  be  understood 
as  holding  that  there  was  any  negligence  in  the  construction 
of  this  ditch. 

It  only  remains  to  consider  the  road  ditches  10  or  15 
miles  to  the  south-east.  In  the  construction  of  public  high- 
ways to  the  south-east,  upwards  of  10  miles  from  plaintiff's 
land,  defendants  constructed*  ditches  at  the  sides  of  the  grade. 
These  ditches  were  formed  by  taking  the  earth  to  make  grades, 
and  were  carried  along  with  the  grades  across  natural  water- 
courses tributary  to  the  Jordan  creek,  where  the  road  allow- 
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ances  crossed  such  watercourses.  The  water  carried  by  these 
road  ditches  would,  if  they  were  not  there,  find  its  way  into 
these  watercourses,  but,  by  reason  of  the  construction  of  the 
ditches,  it  reached  these  streams  more  quickly.  The  complaint 
is  that  these  ditches  brought  this  surface  water  into  these 
tributaries  of  the  Jordan,  and  thence  into  the  Jordan  itself, 
and  thus  augmented  the  flow  of  water  at  freshet  periods,  and 
either  caused  the  flooding  of  plaintiff's  land,  combined  with 
the  other  causes  named,  or  increased  its  volume  and  thereby 
contributed  to  plaintiff's  damage. 

No  attempt  was  made  to  prove  any  negligence  in  the 
construction  of  these  ditches.  They  were  a  necessary  part  of 
the  road  building.  If  a  municipality  is  to  be  liable  under 
such  circumstances,  road  construction  would  be  an  impossi- 
bility. In  my  opinion,  defendants  are,  however,  not  liable 
for  properly  constructing  necessary  roads.  The  proper  con- 
struction of  a  road  involves  means  to  keep  it  dry.  For  this 
purpose  the  municipality  may  lawfully  make  ditches  to 
natural  watercourses,  even  if  in  doing  so  the  flow  of  surface 
water  into  these  watercourses  fs  thereby  accelerated,  so  long 
as  the  work  is  not  negligently  done. 

The  seasons  during  the  past  5  years  have  been  much  wetter 
than  the  preceding  5  years,  and,  although  plaintiff  has  per- 
haps suffered  greater  damage  than  his  neighbours  who,  occupy 
the  flat  lands  at  the  base  of  the  ridge  of  highlands,  yet  they 
have  all  suffered  in  common  from  the  same  cause. 

As  I  find  that  plaintiff's  rights  have  been  invaded  by  the 
negligence  of  the  defendants  in  not  keeping  the  ^'  Island 
Drain  "  in  repair,  plaintiff  is  entitled  to  a  verdict  for  nominal 
damages  of  25  cents,  but,  as  he  has  failed  in  all  the  other 
issues  raised,  there  will  be  no  costs. 


BRITISH  COLTTHBIA. 
(KSW  WEBTMIKBTEB.) 

Bole,  Co.C.J.  May  14th,  1906. 

COUNTY  COURT  JUDGE'S  CRIMINAL    COURT. 

REX  V.  COOK. 

Criminal  Law — Assault  on  Peace  Officer  in  Execution  of  Duty 
— Attempt  to  Arrest  without  Warrant — Absence  of  Of' 
fence  Justifying  Arrest. 

The  prisoner  was  indicted  and  tried  for  having  assaulted 
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a  peace  oflScer  engaged  in  the  execution  of  his  duty,  contrary 
to  sec.  263  of  the  Criminal  Code. 

W.  6.  McQuarrie,  for  the  Crown. 

W.  J.  Whiteside,  for  the  accused. 

Bole,  Co.CJ.  : — The  facts  as  given  in  evidence  shew  that 
in  the  early  hours  of  15th  April  last  Johnston  was  on  his  beat 
at  'New  Westminster  and  observed  another  policeman  arrest- 
ing a  man  for  being  drunk.  This  man  offered  no  resist- 
ance, but  went  quietly  with  his  captor,  nevertheless  Johnston 
went  toward  him  for  the  purpose  of  giving  help  if  needed, 
though  later  on  in  his  evidence  he  admitted  that  he  went 
because  he  saw  Cook,  the  prisoner,  on  the  street,  a  person  who 
has  recently  had  some  considerable  trouble  with  the  city 
police,  and  for  whom  the  force,  to  put  it  very  mildly,  ad- 
mittedly entertain  feelings  the  reverse  of  affectionate,  *and 
undoubtedly  Mr.  Cook  is  a  troublesome,  talkative  individual, 
who  evidently  regards  the  police  with  disfavour  and  makes 
no  secret  of  his  opinions  on  the  subject.  When  Johnston 
arrived  on  the  scene.  Cook  was  telling  some  persons  in  a  tone 
of  voice  imdoubtedly  intended  for  Johnston's  ears,  that  the 
arrested  man  was  not  drunk,  and  that  the  arrest  was  un- 
justifiable. Now  up  to  this  point  he  had  committed  no  crime, 
as  in  a  free  country  like  this  citizens  are  entitled  to  express 
their  opinions  without  thereby  rendering  themselves  liable  to 
arrest  unless  they  are  inciting  others  to  break  the  law,  and 
policemen  are  not  exempt  from  criticism  any  more  than 
Cabinet  Ministers.  Now  Johnston's  obvious  course  was  to 
have  taken  no  notice  of  Cook's  remarks,  or  if  he  thought  they 
rendered  Cook  liable,  he  should  have  summoned  him  for 
disorderly  conduct,  instead  of  which  he  entered  into  an  angry 
controversy  with  him,  and,  without  any  justification,  threat- 
ened to  arrest  Cook,  and  when  Cook  put  out  his  open  hand 
and,  touching  him  with  his  fingers,  told  him  to  go  about  his 
business,  responded  by  drawing  his  baton  and  striking  Cook 
repeatedly  on  the  arms,  whereupon,  not  unnaturally.  Cook 
clinched  with  Johnston,  and  both  men  fell,  Johnston  on  top, 
but  in  the  struggle  Cook  got  the  upper  hand  and  wresting 
the  baton  from  Johnston  struck  him  several  times  with  it 
on  the  head. 

Then  Cook  got  free,  retaining  the  baton,  and  Johnston 
drew  his  revolver  and  threatened  to  shoot  Cook  unless  he  sur- 
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rendered.     Cook  finally  escaped  into  his  wife's  restaurant, 
in  front  of  which  the  whole  affair  occurred. 

The  very  gist  of  the  offence  is  that  Johnston  was  in  the 
execution  of  his  duty.  Had  a  crime  been  committed  by 
Cook,  under  sub-sec.  3  of  sec.  652  of  the  Code  Johnston 
would  have  been  justified  in  making  the  arrest  without  any 
warrant,  but  up  to  the  time  of  the  arrest  I  am  of  opinion 
that  Cook  had  committed  no  crime  to  justify  his  arrest,  and 
I  think  that  Johnston  was  not  in  the  execution  of  his  duty 
when  he  arrested  Cook,  and  the  charge  as  laid  has  not  beem 
proved :  vide  R^na  v.  Chapman,  12  Cox  C.  C.  4 ;  Galliard 
V.  Laxton,  31  L.  J.  M.  C.  123;  Codd  v.  Cabe,  1  Ex.  D.  352; 
Iraeson  v.  Cope,  5  Car.  &  P.  193. 

I  must  therefore  acquit  the  prisoner. 


BSmSH  COLUMBIA. 

(VAHCOUVER.) 

Hunter,  C.J.  May  22nd,  1906. 

CHAMBERS. 

HOWE  V.  REEVE. 

Bankruptcy  and  Insolvency — Assignment  for  Benefit  of  Credi- 
tors— Preferred  Claim — Lien  on  Goods  for  Advances — 
Receipt — Order  on  Consignees — Acceptance — Bills  of  Sale 
Act — Payment. 

Stated  case  for  the  opinion  of  the  Court  as  to  the  liability 
of  defendant,  who  was  assignee  for  the  benefit  of  the  creditors 
of  the  Kwatsi  Bay  Lumber  Company,  to  pay  to  plaintiff  the 
account  of  certain  moneys  advanced  by  plaintiff  to  the  com- 
pany on  the  security  of  a  certain  scow  load  of  lumber.  The 
advances  were  made  to  the  company,  when  they  were  in  prac- 
tically a  bankrupt  condition,  for  the  purpose  of  payment  of 
wages.  The  advances  in  all  amounted  to  $850.  The  first 
receipt  was  as  follows :  ^'  Vancouver,  B.C.,  April  3rd,  1906. 
Received  from  George  Howe  $650  on  agreement  that  scow  of 
lumber  now  ready  be  sent  to  his  order,  and  that  this  loan  shall 
be  first  claim  on  same.     Kwatsi  Bay  Lumber  Company." 
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On  11th  April,  on  a  further  advance,  the  following  receipt 
was  given :  "  Received  from  George  Howe  the  sum  of  $200, 
being  advance  made  on  scow  load  of  lumber  coming  in  first 
from  the  mill.     Kwatsi  Bay  Lumber  Company." 

The  lumber  was  delivered  to  the  Pacific  Coast  Lumber 
Company,  and  the  following  order  was  given  on  that  com- 
pany :  "  Pacific  Coast  Lumber  Company,  Vancouver,  B.C. 
Please  pay  to  the  order  of  George  Howe  the  sum  of  $850,  to 
be  deducted  from  the  amount  for  lumber  now  on  scow  at  your 
wharf.     Kwatsi  Bay  Lumber  Company.'' 

The  question  submitted  to  the  Court  was  whether  plain- 
tiflE  was  entitled  to  the  $850  in  preference  to  the  other  credi- 
tors, or  whether  he  should  rank  only  ratably  with  the  general 
creditors. 

By  sec.  7  of  the  Bills  of  Sale  Act,  statutes  of  B.  C.  1905, 
ch,  8,  it  is  provided  that  every  bill  of  sale  shall  be  duly  at- 
t^ted  and  registered  under  this  Act  in  the  manner  and  within 
the  time  hereinafter  prescribed,  and  shall  set  forth  the  true 
consideration  for  which  the  bill  of  sale  was  given,  otherwise 
such  bill  of  sale,  as  against  all  assignees,  receivers,  and  trus- 
tees of  the  estate  and  effects  of  the  person  whose  chattels,  or 
any  of  them,  are  comprised  in  such  bill  of  sale,  or  under  any 
assignment  for  the  benefit  of  the  creditors  of  such  person, 
and  as  against  all  sheriffs  and  sheriffs'  officers  and  other  per- 
sons seizing  any  chattels  comprised  in  such  bill  of  sale  in  the 
execution  of  any  process  of  execution  lawfully  sued  out  of 
any  Court  of  competent  jurisdiction  in  that  behalf  authoriz- 
ing the  seizure  of  the  chattels  of  the  person  by  whom  or  of 
whose  chattels  such  bill  of  sale  shall  have  been  made  or  given, 
and  as  against  every  person  by  whom  or  on  whose  behalf  such 
process  shall  have  been  issued,  and  as  against  subsequent  bona 
fide  purchasers  or  mortgagees  for  valuable  consideration,  shall 
be  null  and  void  to  all  intents  and  purposes  whatsoever,  so 
far  as  regards  the  property  in  or  right  to  the  possession  of  any 
chattels  comprised  in  such  bill  of  sale,  which  at  or  after  the 
time  of  the  execution  by  the  debtor  of  such  assignment  for 
the  benefit  of  his  creditors,  or  of  the  execution  of  such  pro- 
cess of  execution  as  aforesaid,  or  of  such  purchase  or  mort- 
gage as  the  case  may  be,  and  after  the  expiration  of  the  time 
hereinafter  prescribed,  shall  be  in  the  possession,  or  apparent 
possession,  of  the  person  making  and  giving  such  bill  of  sale, 
or  of  any  person  against  whom  the  process  shall  have  issued 
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under  or  in  the  execution  of  which  such  bill  of  sale  shall  have 
been  made  or  given,  as  the  case  may  be. 

In  sec.  3,  however,  certain  exceptions  are  stated.  Among 
other  documents  to  which  the  Act  does  not  apply  are,  "  war- 
rants or  orders  for  the  delivery  of  goods  or  any  other  docu- 
ments used  in  the  ordinary  course  of  business  as  proof  of  the 
possession  or  control  of  goods,  or  authorizing  or  purporting 
to  authorize,  either  by  indorsement  or  delivery,  the  possessor 
of  such  document  to  transfer  or  receive  goods  thereby  repre- 
sented.'^ 

Section  40  of  the  Creditors  Trust  Deeds  Act,  B.  C,  pro- 
vides :  "  Every  payment  made  within  10  days  next  before  the 
execution  of  an  assignment  under  this  Act  by  the  debtor,  on 
account  of  a  pre-existing  debt,  shall  be  void." 

The  Kwatsi  Bay  Lumber  Company  subsequently  assigned, 
within  the  time  limited  by  the  Act,  to  defendant  as  assignee. 

J.  E.  Bird,  for  defendant,  submitted  that  imder  the  Bilk 
of  Sale  Act,  1905,  the  documents  on  which  plaintiff  must 
rely  amounted  to  nothing  more  than  an  authority  or  license 
to  take  possession  of  chattels  ss  security  for  a  debt,  which 
document,  being  within  the  meaning  of  the  Bills  of  Sale  Act, 
was  by  sec.  7  of  that  Act  null  and  void  as  against  creditors. 

Hunter,  C.J. :— That  would  be  so,  Mr.  Bird,  if  it  were 
not  that  the  transaction  had  been  consummated  by  the  as- 
sumption of  the  obligation  by  the  Pacific  Coast  Lumber  Com- 
pany ;  the  acceptance  of  their  orders  superseded  the  dealings 
with  the  Kwatsi  Bay  Lumber  Company,  and  made  the  Pacific 
Coast  Lumber  Company  debtors. 

Bird  then  pointed  out  that  under  the  Creditors  Trust 
Deeds  Act,  1901,  sec.  40,  the  order  of  the  Pacific  Coast  Lum- 
ber Company  could  stand  in  no  better  position  that  a  pay- 
ment by  the  Pacific  Coast  Lumber  Company ;  that  had  pay- 
ment been  made  by  the  Pacific  Coast  Lumber  Company  in 
pursuance  of  their  assumed  obligation,  they  must  under  sec. 
40  repay  it  to  the  assignee.  The  assignee,  however,  felt  that 
it  was  not  his  duty  to  do  anything  more  than  to  lay  the  matter 
before  the  Court  for  an  opinion,  recognizing  that  any  attempt 
by  him  to  defeat  the  claim  of  Mr.  Howe  would  be  against 
conscience. 

A.  B.  Pottinger,  for  plaintiff,  urged  that  the  document 
in  question  was  not  within  the  Bills  of  Sale  Act,  being  in 
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fact  a  warrant  or  order  for  the  delivery  of  goods,  which  was 
intended  to  pass  the  property  in  the  scow  load  of  lumber; 
that  the  Pacific  Coast  Lumber  Company  held  the  same  as 
trustees  for  plaintiff;  and  that,  in  any  event,  the  meaning  of 
sec.  40  of  the  Creditors  Trust  Deeds  Act,  1901,  could  not  be 
extended  beyond  the  plain  wording;  that  no  payment  had 
been  made. 

Hunter,  C.J. : — I  am  of  opinion  that  the  $850  should  be 
paid  to  plaintiff.  I  do  not  think  that  the  documents  in  ques- 
tion are  within  the  Bills  of  Sale  Act,  but  rather  within  the 
class  of  documents  specially  excepted  in  the  interpretation  of 
that  Act.  In  any  event,  I  find  that  the  original  orders  treat- 
ing the  transaction  as  a  loan  or  pledge  were  superseded  by 
th?  acceptance  of  the  obligation  by  the  Pacific  Coast  Lumber 
Company,  which  relieved  the  Kwatsi  Bay  Lumber  Company, 
and  I  cannot  find  that  there  has  been  payment  within  the 
meaning  of  sec.  40  of  the  Creditors  Trust  Deeds  Act.  I 
therefore  order  that  the  $850  be  paid  to  plaintiff. 


BRITISH  COLUMBIA. 
(VAH0OUVEB4 

Hunter,  C.J.  *L\y  30th,  1906. 

CHAMBERS. 

EMERSON  V.  SKINNER. 

Statutes — Timber  Mcmufacturing  Ads,  B.C.,  190& — Timber 
Cut  on  Crown  Lands — ProMbiUon  as  to  Export — Retro- 
activity — Construction  of  Statute. 

Application  by  defendant  to  discharge  an  order  of  re- 
plevin obtained  by  plaintiff  from  Morrison,  J.,  whereby 
certain  logs  which  had  been  seized  by  defendant,  purporting 
to  act  under  authority  of  the  Timber  Manufacturing  Act, 
1906,  had  been  taken  out  of  defendant's  possession. 

W.  A.  Shaw,  for  defendant. 

A.  D.  Taylor,  for  plaintiflF. 
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Hunter,  C.J. : — Section  2  of  the  Act  is  as  follows:  "All 
timber  cut  on  ungranted  lands  of  the  Crown  or  on  lands  of 
the  Crown  which  shall  hereafter  be  granted  shall  be  used  in 
this  province  or  be  manufactured  in  this  province  into 
boards,  deal,  joists,  lath,  shingles,  or  other  sawn  lumber.*' 

And  by  sec.  4  of  the  Act  it  is  provided  as  follows:  "The 
Chief  Commissioner  of  Lands  and  Works,  his  officers,  ser- 
vants, and  agents,  may  do  all  things  neces^ry  to  prevent  a 
breach  of  the  provisions  of  section  2  of  this  Act,  and  to  secure 
compliance  therewith,  and  may  for  such  purposes  take,  seize, 
hold,  and  detain  all  timber  so  cut  as  aforesaid,  and  every 
steamboat  which  may  be  towing  said  timber,  and  which,  it 
is  made  to  appear  to  the  Chief  Commissioner  of  Lands  and 
Works,  it  is  not  the  intention  of  the  lessee,  licensee,  owner, 
holder,  or  person  in  possession  of  such  timber  to  use  in  this 
province,  or  to  manufacture  or  cause  to  be  manufactured  into 
sawn  lumber  in  this  province  as  aforesaid,  or  to  dispose  of 
such  timber  to  others  who  will  use  the  same  in  this  province, 
until  security  shall  be  given  to  His  Majesty,  satisfactory  to 
the  Chief  Commissioner  of  Lands  and  Works,  that  such 
timber  will  be  used  or  manufactured  in  this  province 
as  aforesaid,  and  in  the  event  of  refusal  or  failure  to  give 
such  security  within  4  weeks  after  notice  of  such  seizure  and 
demand  of  security  by  or  on  behalf  of  the  Chief  Commissioner 
of  Lands  and  Works,  then  the  Chief  Commissioner  of  Lands 
and  Works  may  sell  or  cause  to  be  sold  such  timber  and  every 
steamboat  which  may  be  towing  the  same,  by  public  auction, 
and  the  proceeds  of  such  sale  shall  be  the  property  of  His 
Majesty,  and  shall  form  part  of  the  consolidated  revenue 
of  the  province.  Whenever  a  seizure  is  made  of  timber  under 
the  provisions  of  this  Act,  the  onus  of  shewing  that  the  timber 
seized  is  not  subject  to  the  provisions  of  this  Act  shall  be 
upon  the  owner,  holder,  or  person  in  possession  thereof.*' 

The  logs  which  defendant  seized  were  admittedly  cut 
before  the  passage  of  this  Act,  and  the  question  at  once  arises 
whether  the  Act  applies  to  such  timber;  in  other  words, 
whether  the  Act  was  intended  to  be  retrospective,  it  not  be- 
ing so  in  terms. 

As  to  this,  while  the  principle  is  expounded  in  many 
cases,  it  is  nowhere  better  stated  than  by  Lord  Coke.  He 
says  it  is  a  law  and  rule  of  Parliament  that  nova  constitutio 
futuris  formam  imponere  debet  non  prseteritis,  which,  not- 
withstanding judicial  obiters  to  the  contrary,  I  take  to  be  not 
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a  mere  canon  of  construction  adopted  by  the  Courts,  but  a 
rule  of  Parliament  itself,  and  indeed  of  all  civilized  law- 
making authorities,  resting  on  natural  justice,  and  therefore 
a  rule  which  the  Court  cannot  hold  to  have  been  broken  un- 
less it  is  done  so  in  terms,  or  unless  it  is  plain  beyond  possi- 
bility of  doubt  from  the  nature  of  the  enactment  that  it  was 
meant  to  be  broken. 

Here,  as  already  said,  the  Act  is  not  retrospective  in  terms, 
and  there  is  nothing  in  its  nature  to  shew  such  intention  on 
the  part  of  the  legislature,  as,  while  granting  that  it  may  be 
in  the  public  interest  that  timber  cut  on  Crown  lands  should 
be  converted  into  lumber  within  the  province,  it  is  even  more 
in  the  public  interest  that  there  should  be  security  and  con* 
fidence  in  the  making  and  fulfilling  of  contracts. 

There  is  no  provision  by  which  persons  in  the  position 
of  plaintiff  are  indemnified  either  against  loss  or  profits  or 
against  any  damages  which  they  might  have  to  i^ay  for  not 
carrying  out  their  contracts,  nor  would  they  have  any  redress 
against  the  Crown.  If  sued  for  damages,  they  could  not 
safely  plead  that  they  were  prevented  by  the  Act  from  carry- 
ing out  their  contracts,  as  the  answer  might  be  that  they 
might  have  got  their  timber  from  other  than  Crown  lands, 
Is  it  possible,  then,  in  the  absence  of  the  clearest  language,  to 
hold  that  the  legislature  intended  to  expose  any  person  lo 
such  losses  and  risks  without  any  kind  of  compensation  or 
any  source  of  redress? 

Beference  was  made  to  Regina  v.  Vine,  L.  R.  10  Q.  B.  195. 
In  that  case  the  Court  held.  Lush,  J.,  dissentmg,  that  a 
statute  disqualifying  persons  "convicted  of  felony"  frojn 
selling  liquors  by  retail  applied  to  persons  convicted  both 
before  and  after  the  Act,  the  ground  of  the  decision  being 
that  the  legislature  intended  to  prohibit  the  granting  of 
licenses  to  persons  of  tainted  character,  and  that  a  person  who 
was  convicted  of  felony  before  the  Act  was  just  as  tainted 
as  one  convicted  after  the  Act.  The  majority  of  the  Court  held, 
therefore,  that  it  was  clearly  meant  to  be  retrospective;  but 
the  case  is  at  best  anomalous,  and  of  very  doubtful  authority, 
in  view  of  the  remarks  of  Lopes  and  Davey,  L. JJ.,  in  Bourke 
V.  Nutt,  [1894]  1  Q.  B.  725,  if  indeed  it  Is  not  to  he  treated 
as  overruled  by  that  decision. 

I  must,  therefore,  hold  that  the  Act  does  not  apply  to  the 
timber  in  question.  That  being  so,  defendant  had  no  power  to 
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seize  it,  and  the  Crown,  as  represented  by  the  Chief  Com- 
missioner, had  no  power  to  authorize  its  seizure  under  the 
statute  in  question,  and  therefore,  as  the  Crown  can  do  no 
wrong,  there  waa  no  Crown  seizure  at  all,  and  the  timber  was 
not  in  the  possession  of  the  Crown  when  replevied  from 
defendant. 

Motion  dismissed  with  costs. 


NOBTE-WEST  TEBBITOBISS. 

(EA8TSBN   A88IKIBOXA.) 

Wetmore,  J.  AIay  9th,  1906. 

0HAMBEB8. 

ROSS  V.  McBRIDE. 

Summary  Judgment  —  Admissions  in  Pleadings — Judgment 
for  Amount  Admitted — Leave  to  Proceed  for  Amount  not 
Admitted — Charge  on  Land — Declaratory  Judgment 

Application  by  plaintiffs  for  summary  judgment  upon 
admissions  in  the  pleadings. 

T.  D.  Brown,  Moosomin,  for  plaintiffs. 

E.  L.  Elwood,  Moosomin,  for  defendants. 

Wetmore,  J.: — This  action  was  brought  to  recover  the 
price  of  a  portable  engine  and  straw  burner  sold  by  plaintiffs 
to  defendants.  The  price  was  $1,400,  payable  by  instalments, 
with  interest.  The  statement  of  claim  alleges  that  no  part 
of  the  purchase  price  has  been  paid.  It  is  also  alleged  that 
th?  agreement,  which  is  stated  to  have  been  in  writing,  con- 
tains a  provision  that  plaintiffs  should  have  a  charge  and  lien 
for  the  amount  of  the  purchase  price  and  interest,  or  the 
balance  thereof,  upon  certain  lands  specifically  described  in 
the  statement  of  claim,  and  upon  any  other  lands  defendants 
then  owned  or  should  thereafter  own  or  be  interested  in, 
until  the  whole  of  the  purchase  price  should  be  fully  paid, 
and  that  the  lands  were  by  the  agreement  charged  with  the 
payment  of   the  purchase   price   and   interest.     The   relief 
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claimed  was  payment  of  the  purchase  price  of  the  machinery 
and  interest;  a  declaration  that  plaintiffs  are  entitled  to  a 
charge  and  lien  for  the  amount  found  due  to  them,  and  in- 
terest, upon  the  lands  specifically  described  in  the  claim  and 
upon  any  other  lands  the  defendants  now  own  or  might  here- 
after own  or  be  interested  in,  until  the  said  debt  and  interest 
are  paid;  that  the  lands  described  in  the  claim  might  be  sold 
and  the  proceeds  applied  to  the  debt;  and  an  injunction  re- 
straining defendants  from  dealing  with  any  of  the  lands  ex- 
cept subject  to  plaintiffs'  claim  and  their  lien. 

The  defendants  appeared  and  pleaded  that  they  made  two 
payments  on  account  of  the  cause  of  action,  one  on  15th 
December,  1902,  of  $176,  and  the  other  on  13th  April,  1904, 
of  $100,  and  they  allege  that  prior  to  the  commencement  of 
the  action  they  sold  and  transferred  to  one  Barnard  Ward  2 
of  the  quarter  sections  of  land  mentioned  in  the  statement 
of  claim,  and  to  Samuel  and  Thomas  McMurtry  the  other 
2  quarter  sections  of  the  land  therein  referred'  to.  These  4 
quarter  sections  of  land  embrace  the  whole  of  the  lands 
specifically  mentioned  in  the  statement  of  claim  as  being 
subject  to  the  lien. 

The  plaintiffs  applied  under  Rule  229  of  the  Judicature 
Ordinance  for  such  judgment  or  order  "as  the  presiding 
Judge  shall  deem  the  plaintiffs  ^ititied  to  upon  the  admis- 
sions made  by  the  defendants  in  the  pleadings.** 

It  is  quite  clear  that  plaintiffs  would  be  entitled  to  judg- 
ment upon  these  admissions  for  the  full  price  of  the  machin- 
ery and  interest,  after  crediting  the  alleged  payments  at  the 
time  that  they  were  made.  That  is  not  disputed.  The  plain- 
tiffs, however,  at  the  return  of  the  summons  contended  that 
they  were  entitled  to  this  judgment  and  also  entitled  to  pro- 
ceed with  the  action  for  the  recovery  of  the  amount  not  ad- 
mitted to  be  due  by  the  pleadings,  and  which  counsel  for 
plaintiffs  at  the  argument  stated  that  plaintiffs  claimed  as 
still  due  and  unpaid. 

It  was  urged  on  behalf  of  defendants  that  under  Rule 
229  plaintiffs  must  take  the  admissions  as  a  whole,  they 
could  not  take  the  admission  that  the  amoimt,  less  the  alleged 
payments,  was  due  alone,  but  they  must  also  accept  the  alle- 
gations that  the  alleged  payments  were  made.  That  was 
distinctively  laid  do\^Ti  by  the  Court  of  Appeal  to  be  the  law 
in  United  Telephone  Co.  v.  Donohoe,  31  Ch.  D.  399.     The 
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Court  deciding  that  case  was  composed  of  three  very  dis- 
tinguished Judges,  namely.  Lord  Esher,  M.R.,  and  lindley 
and  Lopes,  L.JJ.  It  was  followed  by  Anglin,  J.,  in  Barry 
V.  Toronto  and  Niagara  Power  Co.,  11  0.  L.  R  48,  6  0.  W. 
E.  935.  Rule  229  of  the  Judicature  Ordinance  is  identical  with 
Rule  6  of  Order  32  of  the  English  Rules  under  which  United 
Telephone  Co.  v.  Donohoe  was  decided.  In  that  case  Lord 
Esher,  M.R.,  lays  down  at  p.  401  as  follows:  *^In  this  case 
the  plaintiffs  have  moved  for  judgment  upon  the  pleadings, 
instead  of  joining  issue  and  setting  down  the  action  for  trial; 
they  have  therefore  accepted  the  statement  of  defence,  and 
must  take  the  n^ative  as  well  as  the  affirmative  allegations 
therein  contained;  they  cannot  now  dispute  that  there  have 
been  only  ten  instances  in  which  the  defendant  has  infringed 
the  plaintiffs'  patents."  I  may  say  that  that  case  was  an 
action  brought  for  the  infringement  of  two  patents,  and  the 
defendant  in  his  plea  admitted*  ten  infringements,  and  de* 
nied  any  other  infringements.  Lindley,  L.J.,  at  the  same 
page,  states  that  "the  plaintiffs  having  obtained  judgment 
in  this  manner  (that  is,  under  Rule  6),  must  stand  or  fall 
by  the  admissions  contained  in  the  pleadings;  they  must 
stand  or  fall  by  the  ten  instances  of  infringement.^'  I  am 
free  to  confess  that  possibly,  if  I  had  to  exercise  my  own 
unaided  judgment  in  construing  this  Rule,  I  might  hold  that 
plaintiffs'  contention  in  this  action  is  correct,  but  I  Ao  not 
feel  inclined  to  take  the  responsibility  of  so  adjudicating  in 
the  face  of  this  decision  by  a  Court  composed  of  such  eminent 
Judges  as  decided  United  Telephone  Co.  v.  Donohoe,  especi- 
ally as  that  case  has  been  followed  by  a  Judge  of  the  Ontario 
High  Court  in  Barry  v.  Toronto  and  Niagara  Power  Com- 
jpany.  I  therefore  hold  that  plaintiffs,  if  they  accept  judg- 
ment under  Rule  229,  cannot  proceed  further.  The  summons 
on  its  face,  however,  does  not  ask  to  proceed  further,  and  I 
may  therefore  authorize  judgment  for  plaintiffs  for  the 
amount  of  their  claim,  after  crediting  the  payments  alleged 
by  defendants. 

I  am  also  asked  to  declare  that  the  plaintiffs  have  a  lien 
upon  the  lands  specifically  mentioned  in  the  statement  of 
claim.  I  decline  to  do  that,  at  any  rate  on  the  material  before 
me.  It  does  not  appear  that  plaintiffs'  alleged  lien  was  ever 
registered,  and,  according  to  the  statement  of  defence,  ^lessrs. 
Ward  and  Samuel  and  Thomas  Mc^Murtrv  are  the  registered 
owners.     If  that  is  correct,  it  seems  to  me  that  under  the 
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Land  Titles  Act  the  plaintiffs*  lien  with  respect  to  tlys  land 
is  gone  unless  there  has  been  some  fraud  in  the  transfer,  ana 
that  is  not  alleged.  At  any  rate  I  could  make  no  such  order 
without  having  these  alleged  registered  owners  before  me.  I 
am  also  asked  to  make  a  declaration  that  plaintiffs  have  a  lien 
upon  any  other  lands  the  defendants  now  own  or  may  here- 
after own  or  be  interested  in.  There  is  not  a  particle  of 
material  before  me  to  shew  that  defendants  are  now  inter- 
ested in  any  other  lands.  That  being  so,  I  am  of  opinion 
that  I  am  not  able  to  make  a  declaratory  decree  of  the  roving 
character  (if  I  may  so  describe  it)  asked  for.  Xo  authority 
has  been  cited  to  me  for  any  such  decree. 

I  will,  therefore,  if  plaintiffs  choose  to  accept  it,  order 
judgment  for  the  amount  of  the  purchase  price  of  the  ma- 
chinery and  interest  after  crediting  the  payments  alleged  by 
defendants,  with  costs  of  the  action  and  of  this  application. 
If  the  plaintiffs  do  not  feel  inclined  to  accept  that  judgment, 
this  application  will  be  dismissed  with  costs  to  defendants. 


NORTH-WEST  TESBITOBIES. 

(NORTHERN  ALBERTA.) 

Scott,  J.  SIay  10th,  1906. 

CHAMBERS. 

BEX  V.  GRAY. 

Justice  of  the  Peace — Jurisdictioti — Conviction — Indian  Act 
— Supplying  Treaty  Indians  with  Intoxicating  Liquor. 

Application  by  defendant  to  quash  a  conviction  made 
against  him  by  J.  E.  McConnell,  a  justice  of  the  peace,  on 
3rd  January,  1906,  whereby  defendant  was  convicted  "for 
that  he,  the  said  Pierre  Gray,  on  the  29th  day  of  December, 
A.D.  1905,  at  Island  Lake,  in  said  province,  did  supply  in- 
toxicating liquor  to  treaty  Indians,  contrary  to  the  Indian 
Act,"  and  was  adjudged  for  his  said  offence  to  be  sentenced 
to  3  months^  imprisonment  and  to  be  fined  $100  and  costs. 

W.  Gariepy,  Edmonton,  for  defendant. 

H.  J.  Dawson,  Edmonton,  for  the  informant,  consented 
that  the  conviction  should  be  quashed. 

Xo  one  appeared  for  the  convicting  justice. 
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Scott,  J.: — One  of  the  objections  taken  to  the  convic- 
tion was  that  it  was  in  excess  of  the  jurisdiction  of  the  con- 
victing justice. 

The  conviction  appears  to  have  been  made  under  sec.  94 
of  the  Indian  Act,  as  amended  by  51  Vict.  ch.  22,  sec.  4. 

Under  that  section  a  conviction  for  such  an  offence  can 
be  made  only  by  a  Judge,  police  magistrate,  stipendiary 
magistrate,  or  two  justices  of  the  peace,  or  an  Indian  agent. 
I  cannot  find  any  authority  for  the  making  of  such  a  convic- 
tion by  a  single  justice  of  the  peace,  and  I  am  therefore  of 
opinion  that  the  convicting  justice  was  without  jurisdiction. 

A  number  of  other  objections  were  taken  to  the  convic- 
tion, some  of  which  appear  to  me  to  be  well  taken,  but,  owing 
to  the  view  I  have  taken  of  the  objection  referred  to,  it  is  un- 
necessary for  me  to  fully  consider  them. 

I  direct  that  the  conviction  be  quashed.  No  costs  of  the 
application. 


NORTH-WEST  TEBSITORIES. 

(NORTHISBK   ALBERTA.) 

Scott,  J.  IL\y  10th,  1906. 

TRIAL. 

PLANO  MAXUFACTURIXG  CO.  v.  PETERSON. 

LimitaHon  of  Actions  —  Claim  on  Promissory  Note  —  Com^ 
mencement  of  Statutory  Period — Return  of  Defendant  from 
beyond  Seas — Amendment — Limitation  Acts  in  Force  in 
Territories — Imperial  Acts — Territorial  Ordinance — Effect 
of. 

Action  upon  a  promissory  note  made  by  defendant. 

In  the  statement  of  claim  it  was  alleged  that  plaintifPs 
were  the  holders  of  a  promissory  note  made  by  defendant  in 
favour  of  plaintiffs,  dated  25th  October,  1897,  for  $145  and 
interest  at  12  per  cent,  per  annum  from  its  date  until  paid, 
and  that  the  note  had  not  been  paid,  and  plaintiffs  claimed 
from  defendant  $267.63  in  respect  thereof. 

The  defences  were,  first,  a  denial  of  the  allegations  of  the 
statement  of  claim,  and  second,  that  plaintiffs'  cause  of  ac- 
tion, if  any,  accrued  more  than  6  years  before  the  commence- 
ment of  the  action,  and  that  defendant  would  rely  on  the 
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Statute  of  Limitations.     No  reply  was  made  by  plaintiffs 
to  these  defences. 

G.  B.  Henwx)od,  Wetaskiwin,  for  plaintiffs. 

W.  J.  Loggie,  VVetaskiwin,  for  defendant. 

Scott,  J. : — Assuming  that  the  statement  of  defence  puts 
in  issue  the  making  of  the  note  by  defendant,  plaintiffs  being 
the  holders  thereof,  and  the  payment  thereof  by  defendant, 
or  any  of  these  issues, — I  find  all  these  issues,  or  such  of 
them  as  are  raised,  in  favour  of  plaintiffs. 

As  to  the  defence  of  the  Statute  of  Limitations,  it  is  true 
that  the  cause  of  action  did  not  accrue  within  6  years  before 
the  commencement  of  the  action,  but  defendant  in  his  ex- 
amination for  discovery  adonits  that  he  did  not  come  into  the 
North-West  Territories  until  the  spring  of  1900,  within  6 
years  from  its  commencement.  This  fact,  if  it  had  been 
pleaded,  would  have  been  a  sufficient  answer  to  the  defence: 
«ee  Bugbee  v.  Clergue,  27  A.  R.  96.  It  was  not  pleaded, 
however,  and  it  is  contended  by  counsel  for  defendant  that  I 
should  not  now  allow  plaintiffs  to  amend  by  pleading  it. 

I  think  I  should  allow  the  amendment.  Rule  178  pro- 
vides that  all  such  amendments  shall  be  made  as  are  neces- 
sary for  the  purpose  of  determining  the  real  question  in 
controversy  between  the  parties,  and  it  appears  to  me  that 
th?  real  question  in  controversy  here  is  whether  plaintiffs  are 
precluded  by  the  Statute  of  Limitations  from  bringing  this 
action.  The  Rule  also  provides  that  such  amendments  should 
be  made  on  terms  that  are  just.  As  the  proposed'  amend- 
ment will  set  up  only  one  of  the  several  ways  provided  by 
which  the  claim  may  be  taken  out  of  the  operation  of  the 
statute,  the  defendant  would,  under  ordinary  circumstances, 
be  entitled  to  reasonable  notice  of  which  of  those  ways  is 
relied  upon,  and  such  an  amendment  should  be  granted  only 
upon  terms  of  the  postponement  of  the  trial  in  order  to  afford 
him  an  opportunity^  of  meeting  the  new  issue,  but  in  the 
present  case,  as  defendant  has  admitted  the  truth  of  the  facts 
proposed  to  be  pleaded,  I  cannot  see  that  he  would  gain  any- 
thing by  a  postponement  of  the  trial,  or  that  he  would  be  in 
any  way  prejudiced  by  its  not  being  made  a  condition  of 
the  amendment. 

It  was  further  contended  on  behalf  of  defendant  that  sec. 
1  of  ch.  31  of  the  Consolidated  Ordinances  constitutes  the 
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whole  law  in  force  here  with  respect  to  the  limitation  of  ac- 
tions of  this  nature;  that  it,  in  effect,  repeals  the  English 
statutes  with  respect  to  such  limitations;  and  that,  therefore, 
the  modes  thereby  provided  for  taking  a  debt  out  of  their 
operation  are  not  applicable  to  this  province. 

In  view  of  the  fact  that  the  only  law  of  limitation  relied 
upon  by  defendant  in  his  defence  is  that  of  the  Statute  of 
Limitations,  his  contention  that  that  statute  has  been  super- 
seded by  the  Ordinance,  and  is  no  longer  in  force  here,  savors 
of  inconsistency. 

Irrespective  of  any  question  as  to  whether  he  is  entitled 
to  raise  that  question  upon  the  pleadings  as  they  now  stand, 
or  as  to  whether  he  should  be  permitted  to  amend  by  setting 
up  the  Ordinance  referred  to  as  a  bar  to  th^^  action, — I  am 
of  opinion  that  the  Ordinance  has  not  the  effect  contended 
for,  and  that  the  statutes  21  Jac.  I.  ch.  16  and  4  Anne  ch.  16, 
so  far  as  they  relate  to  actions  of  this  nature,  are  still  in 
force  here. 

I  am  led  to  this  conclusion  by  a  perusal  of  the  judgment 
of  Craig,  J.,  of  the  Territorial  Court  of  the  Yukon  Territory 
in  United'  States  Savings  and  Loan  Co.  v.  Butledge,  affirmed, 
2  W.  L.  B.  471,  a  copy  of  which  has  been  furnished  me. 

I  give  judgment  for  plaintiffs  for  $214  with  costs.  In- 
terest at  12  per  cent,  is  claimed  from  the  date  of  the  note 
until  judgment.  Plaintiff  is  entitled  to  interest  at  that  rate 
only  until  maturity  of  the  notes,  and  at  the  rate  of  5  per  cent, 
thereafter. 


VOBTE-WEST  lEBSITOBIES. 

tEASTEBN  AS8IHIBOIA.) 

Wetmore,  J.  ;^L\Y  12th,  1906. 

CHAMBEB8. 

REX  V.  EARLEY. 

Criminal  Law — Conviction  for  Keeping  House  of  lU-fame- — 
Jurisdiction  of  Justices — Certiorari — Security — Xeressity 
for — Information — A  mendmeni — Offence  after  Date  of  In- 
formcition. 

Summon;:  to  quash  conviction  of  defendant. 
E.  A.  C.  McLorg.  Moosorain.  for  defendant. 
J.  T.  Brown,  Moo>omin.  for  the  infonnant. 
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Wetmore,  J. : — The  defendant  Barley  was  convicted  be- 
fore James  Sharpe  and  John  Alexander  McGibbon,  two 
justices  of  the  peace,  for  that  "  she,  the  said  Edith  Earley, 
between  the  Ist  day  of  January,  A.D.  1906,  and  the  12th 
day  of  January,  A.D.  1906,  at  Moosomin  in  the  said  province, 
was  a  keeper  of  a  house  of  ill-fame,  to  wit,  a  house  known  as 
*  the  stone  house,'  situate  one  mile  east  of  the  town  of 
•Moosomin."  The  proceedings  were  brought  before  me  by 
certiorari.  Mr.  Brown  appeared  for  the  informant  at  the 
return  of  the  summons  on  the  application  for  the  writ,  and 
stated  that  he  had  no  objection  to  the  writ  going,  with  the 
imderstanding  that  he  waived  no  objection,  by  which  I  under- 
stood him  to  mean  preliminary  objections.  A  summons  was 
taken  out  to  quash  the  conviction,  and  such  summons  was 
granted*  upon  reading  the  writ  and  the  return  thereto,  and 
the  aflSdavits  of  Edward  A.  C.  McLorg  and  Austin  Wright 
used  on  the  application  for  such  writ.  At  the  return  of  the 
last  mentioned  summons  Mr.  Brown  appeared  and  took  the 
following  preliminary  objections : 

1.  That  the  affidavits  above  mentioned  could  not  be  used, 
because  they  were  not  intituled  in  the  matter  to  which  they 
relate,  as  provided  by  Rule  38  of  the  Crown  Practice  Bules 
of  this  Couri;;  and,  they  not  being  read,  there  was  no  evidence 
to  establish  that  security  had  been  furnished  as  provided  by 
sec.  892  of  the  Criminal  Code,  and  sec.  2  of  the  Eules  here- 
inbefore referred  to. 

2.  That  the  security  furnished  did  not  comply  with  the 
section  of  the  Code  or  the  Rule,  because  it  was  furnished  by  a 
cash  deposit,  and  defendant  deposited  with  the  clerk  a  writ- 
ing stating,  after  referring  to  the  conviction,  as  follows: 
"  Whereas  the  said  appellant  is  applying  for  a  writ  of  cer- 
tiorari to  bring  up  all  papers  and  proceedings  relating  to  said 
conviction ;  now  therefore  the  said  sum  of  $100  is  deposited 
as  security  that  she,  the  said  appellant,  will  prosecute  such 
motion  or  writ  of  certiorari  at  her  own  costs  or  charges  with 
effect  and  without  wilful  or  affected  delay;*'  and  it  is  con- 
tended that  because  the  condition  of  the  writing  is  to  prosecute 
"  such  motion  or  writ  of  certiorari,''  instead  of  '*  such  motion 
and  writ  of  certiorari,"  as  provided  in  the  section  of  the  Act 
and  Rule  of  Court,  the  deposit  is  bad. 

I  must  say  that,  if  it  were  necessary  for  me  to  decide  this 
point,  I  would  be  inclined  to  think  that  the  deposit  is  bad. 


REX  V.  EARLEY.  569 

If  no  writing  had  been  filed  at  all,  I  think,  under  the  au- 
thority of  The  Queen  v.  Davidson,  4  Terr.  L.  R.  425,  the  de- 
posit would  have  been  good,  but  the  accused  having  chosen 
to  file  a  writing,  it,  in  my  opinion,  alters  the  case  very  ma- 
terially. Another  difiiculty  that  presents  itself  to  my  mind 
is  that  the  condition  set  forth  in  the  writing  is  not  that  the 
cash  had  been  deposited  as  security  to  prosecute  the  motion  to 
quash  the  conviction,  but  as  security  to  prosecute  the  motion 
on  the  application  for  the  writ,  and  that  does  not  come  either 
within  the  provision  of  the  section  of  the  Act  or  the  Rule. 

However,  I  do  not  consider  it  necessary  in  this  case  to 
decide  that  question,  because  I  have,  after  very  great  hesitar 
tion,  come  to  the  conclusion  that  the  justices  in  this  case  were 
proceeding  under  the  provisions  of  part  LV.  of  the  Criminal 
Code.  The  question  of  whether  two  justices  in  dealing  with 
a  charge  of  being  the  keeper  of  a  house  of  ill-fame  were  pro- 
ceeding under  part  LV.  of  the  Code  or  sitting  as  justices 
under  part  LVIII.,  relating  to  summary  convictions,  has  fre- 
quently arisen,  and,  in  my  opinion,  it  must  be  very  diflBcult 
sometimes  to  determine  under  what  part  they  were  sitting. 
Section  207  (cl.  j)  and  sec.  208  of  the  Code  give  jurisdiction 
to  a  justice  of  the  peace  over  offences  of  that  character. 
By  virtue  of  sees.  782  and  783  (cl.  f )  two  justices  sitting  as 
a  magistrate  have  jurisdiction  under  part  LV.  I  have  come 
to  the  conclusion  in  this  ca^e  that  the  justices  were  acting 
under  part  LV.,  because  they  seem  to  have  adopted  the  pro- 
cedure provided  by  sec.  786.  The  offence  charged  was  one 
which  the  magistrates  could  deal  with  under  this  part  with- 
out the  consent  of  the  accused',  and  they  reduced  the  charge 
to  writing,  as  appears  by  their  return,  and  the  form  of  con- 
viction used  is  the  form  "  Q.Q,"  which  is  the  form  relating  to 
proceedings  under  part  LV.,  and  they  did  not  use  the  form 
*'XX,'^  which  is  the  form  applicable  in  case  the  procedure 
is  by  summary  conviction.  That  is,  they  used  the  form 
which  recites  the  fact  of  the  party  *'  being  charged  before  the 
undersigned.^^  What  I  have  stated  throws  the  only  light  that 
I  can  perceive  upon  this  question  as  to  which  part  of  the  Code 
the  justices  were  proceeding  undfer.  Having  reached  the  con- 
clusion that  they  were  proceeding  under  part  LV.,  I  am  of 
opinion  that  sec.  892  of  the  Code  and  the  Rule  of  Court 
framed  thereunder  are  not  applicable  to  proceedings  had 
under    that    part;    they  relate  entirely  to  proceedings  by 
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summary  conviction;  and  therefore  no  security  was  neces- 
sary. It  seems  to  me  that  if  a  similar  proceeding  had  been 
before  a  stipendiary  magistrate,  or  say,  before  a  recorder  or 
Judge  of  a  County  Court  in  the  older  provinces,  security 
v^culd  not  be  required,  and  it  makes  no  difference  that  two 
justices  of  the  peace  happen  to  constitute  the  magistrate  pro- 
vided for  in  the  part. 

A  very  great  number  of  objections  were  taken  to  the  con- 
viction in  this  case,  and  I  have  come  to  the  conclusion  that  it 
is  bad  upon  one  ground,  and  it  is  unnecessary  therefore  to 
discuss  the  questions  raised  by  the  other  grounds  taken.  The 
information  was  originally  sworn  on  9th  January,  1906,  and 
charged  the  offence  as  committed  on  6th  January,  1906.  The 
summons  to  defendant  upon  that  information  was  issued  on 
9th  January,  and  commanded  her  to  appear  before  the 
magistrate  on  the  12  th  January.  At  the  return  of  the  sum- 
mons, the  accused  having  appeared,  the  information  was 
amended  by  charging  the  offence  to  have  occurred  on  or 
about  6th  January,  and  the  information  was  then  resworn. 
It  does  not  appear  upon  the  face  of  the  information  when  it 
was  re-sworn,  but  a  memorandum  is  attached  to  the  return 
to  the  certiorari  by  which  it  appears  that  the  information  was 
amended  and  re-sworn  on  12th  January,  before  any  evidence 
was  taken.  If  so,  after  it  was  amended  and  re-sworn  defen- 
dant pleaded  "  not  guilty  '^  to  it.  The  material  part  of  the 
conviction  as  to  the  date  of  the  alleged  offence  is  as  follows: 
"  Edith  Earley  is  convicted  before  the  said  undersigned  jus- 
tices for  that  she,  the  said  Edith  Earley,  between  the  1st 
day  of  January,  A.D.  1906,  and  the  12th  day  of  January, 
A.D.  1906,  at  Moosomin,  in  the  said  province,  was  a  keeper 
of  a  house  of  ill-fame,'^  etc.  I  am  of  opinion  that  that  is 
bad  because  possibly  she  may  be  convicted  of  an  offence 
which  she  was  not  summoned  to  answer.  The  summons  was 
issued  on  9th  January,  as  before  stated,  and  therefore  it  Is 
clear  to  my  mind  that  the  accused  was  called  upon  to  answer 
for  an  offence  committed  by  lier  prior  to  the  issuing  of  that 
summons.  It  is  quite  true  that  the  justices  had  power  to 
amend;  that  is  not  controverted;  but  they  cannot  so  amend 
as  to  create  a  new  offence  or  to  put  them  in  a  position  to  ad- 
judicate upon  an  entirely  new  offence.  The  amendment  made 
whereby  the  alleged  offence  wag  stated  to  have  been  committed 
on  or  about  the  6th  January,  instead  of  on  the  6th  January, 
was  an  amendment  that  they  had  a  right  to  make,  but  having 
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made  that  amendment  the  justices  could  not  proceed  and 
convict  her  of  an  offence  which  she  committed  after  the  date 
of  the  issuing  of  the  summons,  and  that  is  just  what  it  is 
possible,  and  I  think  altogether  probable,  they  did  in  this 
case,  because  a  great  portion  of  the  evidence  given  against  her 
was  with  respect  to  what  took  place  and  was  observed  at  the 
house  in  question  on  11th  January.  I  unfortunately  have 
not  been  able  to  lay  my  handfe  on  Ex  p.  Kennedy,  27  N.  B. 
Beps.  493,  but  that  case  is  cited  in  The  King  v.  Keeping,  4: 
Can.  Crim.  Cas.  at  p.  496,  and  it  was  cited  for  the  proposi- 
tion that  the  conviction  in  question  was  bad,  as  it  might  have 
been  for  an  offence  committed  on  a  date  after  the  information 
was  laid.  In  that  case  Keeping  was  convicted  because  she- 
"  on  the  21st  April,  A.D.  1901,  and  on  divers  other  days  and 
times  during  the  month  of  April,  A.D.  1901,  was  the  keeper 
of  a  disorderly  house."  Weatherbe,  J.,  in  delivering  the  judg- 
ment in  that  case,  stated  that  he  agreed  with  Ex  p.  Kennedy. 

As  stated,  I  am  of  opinion  that  this  conviction  is  bad 
because  it  might  be  for  an  offence  committed  on  a  date  after 
the  information  was  laid,  and  if  Ex  p.  Kennedy  lays  down 
that  to  be  the  law  I  quite  agree  with  it.  The  affidavits  of  Mr. 
McLorg  and  Wright  are  not  material  to  the  question  upon 
which  I  have  turned  this  application.  The  objection  appears 
on  the  face  of  the  return  of  the  justices  to  the  writ. 

The  conviction  will  be  quashed. 


HOBTH-WEST  TESBITOSIES. 

(SASKATCHEWAN.) 

Prendergast,  J.  May  12th,  1906. 

CHAMBERS. 

Ee  PRIXCE  ALBERT  CITY  PROVIXCIAL  ELECTION. 

STRACHAX  V.  LAMONT. 

Constitutional  Law  —  Coniroverted  Elections  Ordinance^ 
N.W,T, — Application  to  First  Election  of  Members  of  the 
New  Leg^islative  Assembly  of  the  Province  of  Saskalclmvan 
— Law  of  Parliament — Dismissal  of  Petition  on  Sum- 
mary Application. 

A  petition  purporting  to  be  under  the  Controverted  Elec- 
tions Ordinance  having  been  file:!  for  the  purpose  of  having 
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I 
it  determined  by  this  Court  that  the  respondent,  who  was 
declared  by  the  returning  oflScer  at  an  election  held  on  13th 
December,  1905,  to  be  elected  a  member  of  the  L^slative 
Assembly  of  Saskatchewan,  for  the  electoral  division  of 
Prince  Albert  City,  was  not  so  duly  elected  and  returned,  a 
Chambers  summons  was  taken  out  on  behalf  of  the  respondent 
to  have  the  petition  set  aside  and  removed  from  the  files  of 
the  Court,  upon  certain  grounds  therein  set  forth. 

Upon  the  return  of  the  summons,  the  petitioner  was  ex- 
amined upon  his  status  and  other  matters  pertaining  to  the 
election,  and  certain  documentary  evidence  was  put  in. 

A.  Turgeon,  Prince  Albert,  for  the  respondent. 

J.  McKay,  K.C.,  for  the  petitioner. 

Prendergast,  J.: — One  of  the  grounds  set  out  in  the  , 

Chambers  summons,  and  the  one  specially  urged  on  behalf 
of  the  respondent,  is  that  this  Court  has  no  jurisdiction  to 
make  the  declaration  prayed  for  by  the  petitioner,  nor  to 
make  any  other  declaration  with  reference  to  the  election. 

In  my  opinion,  the  objection  is  well  taken,  and  the  peti- 
tion should  be  set  aside,  even  if  only  on  that  ground.  i 

It  is  an  essential  principle  of  the  common  law  of  Parlia-  i 

ment  that  that  body  as  a  whole  is  the  guardian  and  arbiter  I 

of  its  prerogatives  and  privileges,  and  the  same  is  true  of 
each  of  its  branches  in  its  distinct  and  proper  sphere. 

With  respect  to  the  House  of  Commons  (and  the  same 
may  be  said  of  the  House  of  Lords)  the  right  to  pronounce 
upon  all  questions  as  to  the  status  of  its  members  has  ever 
been  held  one  of  its  principal  privileges,  and  perhaps  the  most 
essential,  as  it  seems  to  be  at.  the  root  of  all  others. 

tip  to  a  comparatively  recent  date  election  petitions  in 
England  were  tried  and  determined  by  the  whole  House  of  , 

Commons,  or  by  special  committees  or  standing  committees 
of  privileges  and  elections.  In  1773,  when  the  Grenville  Act 
— the  principle  of  which  was  to  select  committees  for  the  trial  , 

of  election  petitioas  by  lot — wa«  made  perpetual,  there  was 
the  very  sti-ongest  opposition  against  this  limitation,  as  it 
was  said  to  be,  of  the  privileges  of  Parliament,  although  it 
does  seem  now  that  the  essential  principle  was  not  thereby 
really  interfered  with.  (17  Pari.  History  1071,  referred  to 
by  Ritchie,  C.J.,  in  Valin  v.  Langlois,  3  s!  C.  B.  1.) 
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As  late  as  1868  the  English  Commons  continued  to  exer- 
cise this  right  directly  and  exclusively. 

In  Canada  prior  to  Confederation  the  legislatures  of  fhe 
various  provinces  followed  the  example  of  the  British  Par- 
liament, and  retained  the  right  to  deal  with  election  matters. 

When  in  1867  Confederation  was  established,  neither  the 
Dominion  Pariiament  nor  the  legislatures  of  the  onginal  four 
provinces  were  restricted  by  the  B.  X.  A.  Act  in  the  enjoy- 
ment of  this  inherent  right,  and  the  same  is  true  of  Mani- 
toba, British  Columbia,  and  Prince  Edward  Island,  as  they 
in  turn  came  into  the  Union. 

Of  course  since  then  both  the  Imperial  Parliament  and 
the  Pariiament  and  provincial  legislatures  of  Canada  have 
judged  proper  to  delegate  to  the  Courts  their  privilege  of  try- 
ing controverted  elections.  This  was  done  in  England  in 
1868,  in  Ontario  in  1870,  in  Quebec  in  1872,  by  the  Dominion 
Pariiament  in  1873,  and  subsequently  by  Manitoba,  British 
Columbia,  Kew  Brunswick,  Prince  Edward  Island,  and  Nova 
Scotia,  in  the  order  of  their  names  here. 

But,  however  high  the  other  considerations  by  which  Par- 
liament and  the  legislatures  may  have  been  actuated  in  vol- 
untarily and  spontaneously  transferring  to  the  Courts  of 
Justice  their  essential  privilege  in  election  matters,  this  at 
all  events  seems  to  be  well  established  by  the  history  of  our 
constitution:  that,  whatever  the  creative  power,  whether 
Imperial  or  of  the  Dominion,  the  constant  intention  has  mani- 
festly been  (not  referring  of  course  for  the  present  to  the 
case  of  Saskatchewan  now  under  consideration,  nor  that  of 
Alberta,  similarly  situated)  that  the  legislatures  of  the  pro- 
vinces, as  they  were  created  or  made  subject  to  new  condi- 
tions, should  enter  into  their  new  status  untramelled  with 
respect  to  the  privilege  referred  to. 

The  question  here  is  whether  a  departure  was  made  in  the 
case  of  the  Saskatchewan  and  Alberta  legislatures  from  the 
usual  attitude  of  the  creative  power  towards  the  new  political 
entities  called  into  existence, — whether  a  contrar}'  intention 
of  Parliament  appears  in  the  Saskatchewan  Aet  and  that  re- 
lating to  Alberta,  which  is  similar  in  this  respect. 

Of  course,  the  facts  in  the  case  of  the  provinces  of  Sas- 
katchewan and  Alberta  are  different  in  one  respect  from  those 
with  reference  to  the  other  provinces,  in  that  the  legislature 
of  the  North-West  Territories,  out  of  which  Saskatchewan 
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and  Alberta  were  carved,  passed  in  1897  the  Controverted 
Elections  Ordinance,  giving  to  the  Judges  of  the  Supreme 
Court  of  the  North-West  Territories  power  to  deal  with  elec- 
tion petitions, — which  Ordinance,  as  ch.  4  of  the  Consolidated 
Ordinances  of  1898,  was  undoubtedly  in  force  immediately 
before  the  passing  of  the  Saskatchewan  Act  and  the  Alberta 
Act. 

It  is  conceded  that  the  Controverted  Elections  Ordinance 
cannot  be  said,  by  its  own  virtue  as  an  Ordinance  of  the  now 
defunct  Territorial  Assembly  and  under  the  other  altered 
conditions,  to  be  now  in  force;  and  it  is  also  conceded  that 
if  now  in  force  and  effect,  it  can  only  be  so  by  virtue  of  the 
Saskatchewan  Act. 

What  was  the  intention  of  Parliament  must  appear  I 
think  from  sees.  14  and  16  of  the  last  mentioned  Act. 

Section  16  reads  in  part  as  follows :  "16.  All  laws  and 
all  orders  and  regulations  made  thereunder,  so  far  as  they  are 
not  inconsistent  with  anything  contained  in  this  Act  or  as  to 
which  this  Act  contains  no  provisions  intended  as  a  substitute 
therefor,  and  all  Courts  of  civil  and  criminal  jurisdiction,  and 
all  commissions,  powers,  authorities,  and  functions,  and  all 
officers  and  functionaries,  judicial,  administrative,  and  minis* 
terial,  existing  immediately  before  the  coming  into  force  of 
this  Act  in  the  territory  hereby  established  as  the  province  of 
Saskatchewan,  shall  continue  in  the  said  province  as  if  this 
Act  and  the  Alberta  Act  had  not  been  passed.     .     .     .'' 

The  rest  of  the  section  seems  to  be  unimportant  for  the 
present  case. 

With  respect  to  existing  laws  then,  the  section  purport;^^ 
to  continue  all  laws,  so  far  as  they  are  not  inconsistent  with 
anything  contained  in  the  Act, 

Xow  sec.  14  is  in  the  following  terms :  "  14.  Until  the 
said  legislature  otherwise  determines,  all  the  provisions  of  the 
law  with  regard  to  the  constitution  of  the  Legislative  Assem- 
bly of  the  Xorth-AVest  Territories  and  the  election  of  mem- 
Ixrs  thereof  shall  apply  mutatis  mutandis  to  the  Legislative 
Assembly  of  the  province  and  the  election  of  members  there- 
of ros])crtively." 

The  object  of  this  section  is  evidently  to  continue  in  force 
chs.  2  and  3  of  the  Consiolidated  Ordinances,  intituled  respec- 
tively '*  An  Ordinance  respecting  the  Legislative  Assembly 
of  the  Territories,"  and  "  An  Ordinance  respecting  elections." 
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But  why  should  Parliament  have  deemed  this  sectiob  at 
all  necessary?  If,  as  urged  for  the  petitioner,  the  words 
"  all  laws  "  in  sec.  16  are  so  wide  as  to  continue  the  Contro- 
verted Elections  Ordinance,  are  they  not  wide  enough  also 
to  continue  the  Legislative  Assembly  Ordinance  and  the 
Elections  Ordinance?    And  if  so,  why  sec.  14? 

In  my  opinion,  Parliament  probably  took  either  or  both 
of  the  following  views:  they  considered,  as  the  fact  seems 
to  be,  that,  inasmuch  as  to  continue  the  Legislative  Assembly 
Ordinance  and  the  Elections  Ordinance  (however  desirable 
for  the  time  being)  was  in  effect  to  impose  a  restriction  on 
the  privileges  usually  appertaining  to  the  free  institutions 
such  as  were  contemplated  by  the  Act,  the  said  Ordinances 
would  not  come  for  that  reason  within  the  wording  of  sec. 
16,  ^^  all  laws  so  far  as  they  are  not  inconsistent  with  any- 
thing contained  in  this  Act,"  and  consequently  required  a 
special  clause  to  be  continued;  or  they  may  have  simply 
deemed  it  advisable,  whether  the  said  Ordinances  would  come 
or  not  under  sec.  16  if  it  stood  alone,  to  deal  speciallyy  in  a 
separate  section,  as  a  distinct  class  by  itself,  with  those  laws 
affecting  the  privileges  of  the  legislature. 

In  the  first  view,  the  Controverted  Elections  Ordinance 
would  not  come  under  the  operation  of  sec.  16;  and  in  the 
other  view.  Parliament  having  omitted  to  include  it  in  sec. 
14,  when  dealing  with  the  distinct  class  to  which  it  belongs, 
the  omission  must  be  held  to  have  occurred  purposely;  and 
to  shew  an  intention  that  the  Ordinance  should  not  be  con- 
tinued. 

Section  14  is  part  of  the  Act,  and  under  the  canons  of 
construction  it  must  be  construed,  if  at  all  possible,  in  such 
a  manner  as  to  make  of  it  more  than  mere  surplusage. 

Why  Parliament  should  have  continued  by  sec.  14  the 
Legislative  Assembly  Ordinance  and  the  Elections  Ordin- 
ance, and  not.  the  Controverted^  Elections  Ordinance,  is, 
I  think,  quite  apparent.  It  was  absolutely  necessary 
that  the  two  Ordinances  first  mentioned  should  be  con- 
tinued, or  that  some  equivalent  legislation  should  be  passed 
in  order  that  the  two  new  legislatures  should  have  a  begin- 
ning of  existence,  and  that  the  Parliamentary  mechanism 
should  be  put  in  motion.  I^egislatures,  with  all  their  privi- 
leges, cannot  create  themselves.  It  was  a  matter  of  neces- 
sity arising  out  of  the  nature  of  things  and  force  of  circum- 
stances.    But  the  same  reason  did  not  exist  for  continuing 
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the  Controverted  Elections  Ordinance.  On  the  contrary, 
there  was  one  reason  at  least  (the  one  already  mentioned) 
for  not  continuing  it;  and  the  effect  of  this  omission  to 
continue  it  is  to  leave  the  legislatures  of  Saskatchewan 
and  Alberta  in  the  same  position  tliat  the  Parliament  of 
Canada  was  in  when  it  was  created,  as  well  as  the  other 
provincial  legislatures  when  the  provinces  respectively  enter- 
ed Confederation. 

An  argument  might,  perhaps,  be  advanced  in  favour 
ot  the  jurisdiction  of  this  Court  to  try  election  petitions, 
from  the  fact  that  sec.  16,  besides  continuing  all  laws  as 
hereinbefore  set  forth,  also  continues  "all  Courts  of  civil 
and  criminal  jurisdiction,  and  all  commissions,  powers,  auth- 
orities, and  functions,  and  all  officers  and  functionaries, 
judicial,  administrative,  and  ministerial,  existing  imme- 
diately before  the  coming  into  force  of  the  Saskatchewan 
Act.^^ 

But  a  Judge  acting  under  the  Contraverted  Elections 
Ordinance,  cannot  be  said  to  properly  constitute  a  Court 
either  of  civil  or  criminal  jurisdiction.  In  Valin  v.  Lang- 
lois,  3  S.  C.  R.  1,  Ritchie,  C.J.,  refers  to  the  jurisdiction 
conferred  upon  the  Courts  by  the  Dominion  Controverted 
Elections  Act  of  1874,  substituting  them  for  the  House 
of  Commons,  as  one  not  civil,  but  a  new  and  peculiar  juris- 
diction. 

Then,  even  if  the  power  were  declared  to  exist  in  the 
Court,  how  could  it  be  exercised,  if  there  be  not  the  sub- 
ject matter  to   which  it  could  be  applied? 

In  Thiberge  v.  Landry,  2  App.  Cas.  102,  the  respond- 
ent's election  as  a  member  of  the  Legislative  Assembly  of 
the  province  of  Quebec  having  been  declared  null  by  the 
Superior  Court  of  the  province  under  the*  Quebec  Contro- 
verted Elections  Act,  1875,  he  appealed  to  the  Privy  Coun- 
cil, who  decided  the  case  on  the  lines  of  safeguarding  as 
much  as  possible  the  prerogatives  of  the  legislature,  holding 
that  the  fair  construction  of  the  Act  was  that  the  intention 
had  been  to  create  a  tribunal  for  the  purposes  of  trying 
election  petitions  in  a  manner  which  should  make  its  'deci- 
sions final  for  all  purposes,  and  that  it  was  not  permissible 
to  annex  to  it  the  incident  of  the  judgment  of  the  provin- 
cial Court  being  reviewed'  by  the  Crown  under  its  prero- 
gative. 
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The  case  of  Sinclair  v.  Milligan  (in  appeal)^  4  Man. 
L.  E.  17,  although  not  directly  in  point,  is  however  interest- 
ing with  reference  to  the  present  case.  The  question  there 
was  whether  the  effect  of  two  certain  Ordinances  of  the 
Council  of  Assiniboia  was  to  introduce  the  general  laws  of 
England  in  the  colony,  or  whether  they  were  limited  to 
regulating  the  proceedings  of  the  Court.  The  historical 
reasons  and  those  based  on  the  conditions  of  the  colony  at 
that  time,  seemed  to  favour  strongly  the  wider  interpreta- 
tion, yet  the  Court  put  on  the  Ordinances  the  most  restricted 
meaning,  and  held  that  they  applied  to  procedure  only. 

In  Ee  Dubuc,  3  W.  L.  B.  248,  an  application  was  made 
to  my  brother  Scott  for  the  issue  of  a  writ  of  mandamus 
directed  to  the  clerk  of  the  executive  council  for  the  pro- 
vince of  Alberta,  commanding  him  to  give  notice  in  the 
official  gazette  of  the  name  of  ^  applicant  as  the  candi- 
date elected  as  member  of  the  irst  Legislative  Assembly 
of  the  province  for  the  electors  f  iitftict  of  Peace  Eiver 
therein,  and  to  give  notice  therai,]^.^^  the  clerk  of  the 
Legislative  Assembly. 

The  learned  Judge,  in  his  judgment  refusing  the  appli- 
cation, after  referring  to  the  judgment  of  Hagarty,  C.J., 
in  Be  Centre  Wellington  Election,  44  U.  C.  B.  132,  and  those 
of  Foumier,  J.,  in  Ellis  v.  The  Queen,  28  S.  C.  B.  7,  and 
of  Boyd,  C,  in  McLeod  v.  Nole,  28  0.  B.  528,  says:— 
"ITie  fact  tha/t  this  is  a  Court  established  by  the  Dom- 
inion Parliament  does  not  appear  to  me  to  affect  the  ques- 
tion. The  jurisdiction  of  this  Court  is  limited  to  the  juris- 
diction exercised  by  the  Superior  Courts  of  civil  and  crim- 
inal jurisdiction  in  England,  and,  as  none  of  those  Courts 
have,  in  the  absence  of  a  statutory  enactment  conferring  it, 
jurisdiction  over  matters  pertaining  to  elections  to  the  House 
of  Commons  there,  I  do  not  see  that  this  Court  can,  in  the 
absence  of  any  such  enactment,  exercise  any  such  jurisdic- 
tion over  matters  pertaining  to  elections  to  the  legislature  of 
this  province.'^ 

The  learned  Judge  says  also :  "  If  the  territorial  legisla- 
ture has  not  possessed  it,'^  referring  to  the  power  to  regulate 
the  proceedings  respecting  its  own  elections,  "the  result 
would  be  that  the  Controverted  Elections  Ordinance,  which 
confers  a  certain  jurisdiotion  upon  the  Supreme  Court, 
would  be  ultra  vires/'  This  is  only  hypothetic.  I  do  not 
see  that  it  has  to  be  taken  as  expressing  the  opinion  that 
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the  Controverted  Elections  Ordinance  is  still  in  force.  But, 
even  if  so,  it  is  obiter  dictum.  The  point  in  question  here 
was  not  raised,  and  could  not  be  properly  raised  at  all  be- 
fore the  learned  Judge.  Neither  the  proceedings  taken 
before  him  nor  the  remedy  sought  by  the  applicant  are  con- 
templated by  the  Controverted  Elections  Ordinance,  so  that 
the  validity  or  invalidity  of  that  Ordinance  was  in  no  way 
imder  consideration. 

For  the  reasons  stated,  I  must  hold  that  the  Contro- 
verted Elections  Ordinance,  not  being  continued  by  the 
Saskatchewan  Act,  is  not  now  in  force;  that  the  power  to 
hear  and  determine  petitions  with  respect  to  provincial  elec- 
tions now  resides  wholly  and  exclusively  in  the  Provin- 
cial Assembly,  and  that  this  Court  has  no  jurisdiction  in 
the  matter. 

In  view  of  my  decisibn  on  the  point  just  considered,  it 
is  not  necessary  that  I  sh#uld  pass  separately  upon  the  other 
grounds  set  out  in  ^^^^cmimons.  There  is  no  principle  in* 
volved  in  them,  and  tney  resolve  themselves  mostly  into  points 
of  practice.  I  will  only  say  that,  in  my  opinion,  they  should 
all  be  dismissed. 

With  reference  to  a  point  raised  as  to  a  certain  amend- 
ment made  to  the  petition,  I  may  say  that,  as  the  prayer  in 
the  petition  is  merely  against  the  return  of  the  respondent, 
and  the  seat  is  not  claimed,  I  do  not  consider  that  it  would 
be  necessary  under  the  Controverted  Elections  Ordinance, 
if  the  same  was  in  force,  that  the  petition  should  state, 
as  the  fact  is,  that  there  was  a  third  candidate  at  the  elec- 
tion. 

With  reference  to  the  petitioner's  status,  and  the  form 
of  the  petition  and  filing  thereof,  I  would  refer  to  thjp  fol- 
lowing cases : — Re  La  Yerandrye  Election,  1  Man.  L.  R.  11 ; 
Re  Lome  Election,  4  Man.  L.  R.  275 ;  Re  St.  Boniface  Elec- 
tions, 8  Man.  L.  R.  447  and  474,  Ix)we  v.  Fox,  12  App.  Cas. 
206:  and  Re  Banff  Election,  Brett  v.  Sifton  (2),  4  Terr. 
h.  R.  253. 

The  petition  is  dismissed  with  costs. 
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Newlands,  J.  May  17th,  1906. 

TRIAL. 

HARDY  Y.  WOECHOMOKA. 

Contract  —  Illegality  —  Uncertificated     Engineer  —  Steam 
Boilers  Ordinance — Failure  of  Action  for  Wages, 

Plaintiff  was  engaged  by  defendants  as  engineer  to  take 
charge  of  their  steam  threshing  machine  at  the  rate  of 
$4.50  per  day,  and  he  worked  for  them  49 %  days,  and  claimed 
$221.62  for  wages  and  a  sum  for  other  work  and  moneys 
expended. 

The  defence  was  that  during  a  part  of  the  time  he  so 
worked,  namely,  from  12th  October  to  18th  November,  he 
did  not  have  a  certificate  of  qualification  as  an  engineer 
under  the  Steam  Boilers  Ordinance,  and  was  therefore  not 
entitled  to  recover  for  his  services  as  an  engineer  during 
that  time,  in  all  25f  days.  Plaintiff  admitted  that  during 
such  time  he  did  not  have  such*  certificate,  but  said  that  de- 
fendants, having  continued  him  in  their  employment  as  an 
engineer  during  such  time,  were  not  relieved  from  their 
liability  to  pay  him  his  wages. 

Gifford  Elliott,  Yorkton,  for  plaintiff. 

J.  F.  Maclean,  Yorkton,  for  defendants. 

Newlands,  J.: — The  section  of  the  Steam  Boilers  Or- 
dinance referred  to  is  as  follows:  "Any  one  not  holding  a 
final  or  provisional  certificate  of  qualification  as  an  engin- 
eer or  a  permit  under  this  Ordinance  who  at  any  time  oper- 
ates any  steam  boiler  or  is  in  charge  of  any  steam  boiler 
while  in  operation,  whether  as  owner  or  as  engineer,  shall  be 
liable  on  summary  conviction  to  a  penalty  of  not  less  than 
$6  and  not  more  than  $60." 

The  rule  applicable  to  cases  of  this  kind  is  stated  by 
Parke,  B.,  in  Cope  v.  Eowlands,  6  L.  J.  Ex.  63,  alid  ap- 
proved of  in  the  case  of  ^lellis  v.  Shirley  Local  Board,  16 
Q.  B.  D.  446,  as  follows :  "  It  is  perfectly  settled  that  where 
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the  contract  which  the  plaintiflE  seeks  to  enforce,  be  it  ex- 
press or  implied,  is  expressly  or  by  implication  forbidden  by 
the  common  or  statute  law,  no  Court  will  lend  its  assistance 
to  give  it  eflfect.  It  is  equally  clear  that  a  contract  is  void 
if  prohibited  by  the  statute,  though  the  statute  mflicti^  a 
penalty  only,  because  such  a  penalty  implies  a  prohibition: 
and  it  may  be  safely  laid  down,  notwithstanding  some  dicta 
apparently  to  the  contrary,  that  if  the  contract  be  rendered 
illegal,  it  can  make  no  difference,  in  point  of  law,  whether 
the  statute  which  makes  it  so  has  in  view  the  protection 
of  the  revenue,  or  any  other  object  The  sole  queation  is, 
whether  the  statute  means  to  prohibit  the  contract/' 

Before  a  certificate  of  qualification  as  an  engineer  can  be 
obtained,  the  candidate  must  pass  an  examination  as  to  his 
fitness  to  take  charge  of  a  steam  boiler  and  produce  a  certi- 
ficate of  good  conduct  and  sobriety.  These  provisions  shew 
that  the  intention  of  the  Ordinance  is  to  allow  only  those 
persons  who  have  the  necessary  qualifications  to  operate  a 
steam  boiler,  and  to  prohibit  all  others  from  doing  so. 
Plaintiff  was  therefore  prohibited  from  operating  a  steam 
boiler  during  the  time  he  had  no  certificate,  and  cannot 
recover  wages  for  the  work  done  by  him  in  that  capacity 
during  that  time. 

The  plaintiff  claims,  i^  addition  to  wages,  for  other 
work  done  and  money  expended  by  him  for  defendants,  part 
of  which  is  admitted  by  defendants  and  the  rest  denied. 
I  think,  however,  that  plaintiff  has  proved  his  claim  to  all 
these   items. 

The  plaintiff  will  have  judgment  for  $85.59,  with  costs 
on  the  lower  scale. 
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Code — Waiver  —  Jurisdiction :  Rex 
V.  Earley    (N.W.T.),  189. 

2.  Appeal  from  CJonviction — Case  Stated 

by  Justices — Request  to  Justices — 
Non-compUance  with  Provisions  of 
Code — Waiver— Jurisdiction  :  Rex  v. 
Earley   (No.  2)    (N.W.T.),  193. 

3.  Assault  on  Peace.  Officer  in  Execution 

of  Duty — Attempt  to  Arrest  without 
Warrant — Absence  of  Offence  Justi- 
fying Arrest:  Rex  v.  Cook  (B.C.), 
553. 

4.  Conviction  for  Keeping  House  of  Ill- 

fame — Jurisdiction  of  Justices — Cer- 
tiorari— Security  —  Necessity  for  — 
Information  —  Amendment---Offence 
after  Date  of  Information:  Riex  v. 
Earley   (N.W.T.),  567. 

5.  Defrauding    Creditors — Evidence— Ad- 

missions— Depositions  of  Defendants 
on  Examination  in  Aid  of  Execution 
— Admissibility — Order  for  Examin- 
ation— Privilege  —  Canada  Evidence 
Act:  Rex  v.  Van  Meter  (N.W.T.), 
416. 

6.  Dissuading  Witness  from  Giving  Evid- 

ence—Court of  Revision — Charge — 
Amendment — Criminal  Oode  —  At- 
tempting to  Obstruct  Justice:  Rex 
V.  Lake   (N.W\T.),  244. 

7.  Selling  Liquor  to  Indian — Conviction 

— Indian  Act — Criminal  Code — ^War- 
rant  of  Commitment — Description  of 
Offence — Award  of  Costs — Person  to 
whom  Payable — Sentence  —  Term — 
Hard  Labour — Jurisdiction  of  Indian 
Agent— Costs  of  Distress  and  Con- 
veying to  Gaol — Amendment:  Rex 
V.  Gow   (B.C.),  308. 
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See  Extradition — Justice  of  the  Peace — 
Master  and  Servant,  2. 

CROWN. 

See  Mines  and  Minerals,  2,  3. 

CROWN   liANDS. 

Pre-emption  —  Laches  —  Abandonment 
—  Petition  of  Right  —  Contract  of 
Crown  with  Pre-emptor :  Cartwright 
V.  The  King  (B.C.).  47. 

See  Statutes,  2. 

CROWN  PATENT. 


CROWN — DISTRIBUTION.  1 2 

DEVISE. 
See  Will. 

DIRECTORS. 
See  Company. 

DISCHARGE. 
See  Mortgage,  3. 

DISCONTINUANCE  OF  ACTION. 
See  Small  Debt  PiKKedure,  1. 
DISCOVERY. 


Reservation  of  Timber  in  Grant  of  Land 
—  Mortgage  by  Patentee  —  Subge- 
quent  Order  in  Council  Rescinding 
Reservation — Difect  as  to  Rights  of 
Mortgagee  in  Timber — Accretion — 
£}ertoppel:  MacCrimmon  v.  Smith 
(B.C.),  154. 

See  Assessment  and  Taxes. 

DAMAGES. 

See  Champerty  and  Maintenance— Dis- 
tress —  False  Arrest  and  Imprison- 
ment— Landlord  and  Tenant — Mali- 
cious Prosecution — Mines  and  Min- 
erals, 6 — Municipal  Corporations,  3 
— Principal  and  Agent,  3 — Sale  of 
Goods,  2,  6,  8 — Small  Debt  Proce- 
dure, 2,  3 — Vendor  and  Purchaser, 
1,  2. 

DEAD    LETTER. 

See  Bailment. 

DECLARATORY  .TITDGMENT. 

See  Judgment,  2. 

DEED. 

Description  —  I^atent  Ambiguity  —  Gen- 
eral Followed  by  Particular  Descrip- 
tion— Falsa  Demonstratio — Evidence 
as  to  Intention  of  Parties — Adoption 
of  Boundarv  Linp :  Oleson  v.  Jonas- 
son    (Man.),  466. 

DEFAULT  JUDGMENT. 

See  Judgment,  1. 

DEPOSITIONS. 

See  Criminal   Law,  5. 

DETINUE. 

See  Vendor  and  Purchaser.  1. 


1.  Affidavit  of  Documents  Made  by  Offi- 

cer of  Defendant  Company—Crosa- 
examination  on— Claim  of  Privilege 
— Documents  Procured  in  Contem- 
plation of  Litigation  —  Right  of 
Plaintiff  to  Full  Information— Duty 
of  Officer  to  Inform  himself— Dis- 
closing Names  of  Witnesses:  Sav- 
age V.  Canadian  Pacific  R.  W.  Co. 
(Man.),  124. 

2.  Divorce — Practice— Affidavit  of  Docu- 

ments— Discovery  Tending  to  Shew 
Adultery:  Levy  v.  Levy  (B.C.)i 
514. 

3.  Examination  of  Defendant — Action  to 

Establish  Partnership — Question  as 
to  Profits — Stay  of  Action — ^Agree- 
ment— Arbitration  Clause:  Vander- 
lip  V.  McKay  (Man.),  232. 

See  Particulars. 

DISMISSAL  OF  ACTION. 

See  Costs,  6. 

DISMISSAL  OF  SCHOOL  TEACHER. 

See   Schools.   1. 

DISSUADING  WITNESS. 

See  Criminal  Law,  6. 

DISTRESS. 

Arrears  of  Taxes — Notice  of  Sale — ^Time 
— Ten  Cfear  Days  —  Illegal  Sale— 
Treijpass  ab  Initio  —  Exemplary 
Damages — New  Trial :  Canadian 
Canning  Co.  v.  Fagan  (B.C.),  38. 

See  Landlord  and  Tenant. 

DISTRIBUTION. 

See   Absconding  Debtor — Coets,   2,  3— 
Pleading,  6. 


13  DITCHES — FEES 

DITCHES. 

See   Municipal   Corporations,  3. 

DIVORCE. 

See   Disoovery,  2. 

DOMICIL. 

See  Will.  3. 

DRAINAGE. 

See  Municipal  Corporations,  3,  4. 

DURESS. 

See  Mortgage,  1. 

EJECTMENT. 

IflBue  as  to  Position  of  House — Abaxidon- 
ment  of.  by  Defendant  at  Trial — 
Judgment  for  Possession  —  Mesne 
Profits — New  Trial — Costs:  Little 
V.  Pelletier  (N.W.T.),  67. 

ELECTION. 

See  Insurance — Railway,  5. 

ELECTIONS. 

See    Constitutional     Law  —  Municipal 
Elections — Parliamentary    Elections. 

ELECTORS. 

See  Municipal  Corporations,  1,  2. 

EMBEZZLEMENT. 

See   Extradition,    1. 

ENGINEER. 

See  Contract.  6. 

EQUITABLE  DECREE. 

See  Partnership. 

EQUITABLE  EXECUTION. 

1.  Action  for — Tudtnnents  Act — Lien  on 
Land — Equitable  Interest  —  Infant 
— Judgment  against  —  Reiristration 
— Interei»t  of  Infant  in  Undivided 
Share  of  Deceased  Wife  in  Intes- 
tate Succession  —  Personal  Repre- 
sentatire  —  Parties :  McDougall  v. 
Gagnon   (Man.),  387. 

EQUITABLE   JURISDICTION. 
See  Arbitration  and  Award,  1. 
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ESTOPPEL. 

See  Aasessment  and  Taxes  —  Crown 
Patent— Mortgage,    1— Schools.   2. 

EVIDENCE. 

Foreign  Commission — Application  for  — 
Expenses — Oonrenience  —  Fraud  — 
Terms — ^Amendment  of  Issue — Name 
of  Company  Claimants — ** Limited:" 
Oarbonneau  v.  Letoumeau  (Y.T.). 
219. 

See  Assessment  and  Taxes  —  Bills  of 
Sale  and  Chattel  Mortgages,  1— - 
Chose  in  Action — Contract,  a—Crim- 
inal Law.  5.  6 — Deed — Fire — Mines 
and  Minerals,  2— Sale  of  Goods,  5 
—Will.  3. 

EXAMINATION  OF  PARTIES. 
See  Discovery. 

EXECUTORS     AND     ADMINISTRA- 
TORS. 

See  Mines  and  Minerals.  2. 
EXTRADITION. 

1.  Embezzlement — ^Identity  of  Accused — 

Extraditable  Offence  —  Evidence  of 
Offence  —  Admissions  —  Business 
Books — Prima  Facie  Case:  Re  La- 
timer (N.W.T.),  81. 

2.  Warrant  for — Refusal  of  Demanding 

State  to  Act  under — ^Discharge  of 
Prisoner:  Re  Latimer  (N.W.T.), 
486. 

FALSE    ARREST    AND    IMPRISON- 
MENT. 

Want  of  Reasonable  and  Probable  Cause 
— Functions  of  Judge  and  Jury — 
Malice  —  Misdirection  —  Nondirec- 
tibn  —  Improper  Relation  of  Evi- 
dence— Character  of  Plaintiff— Dam- 
ages: Sinclair  v.  Ruddell  (Man.), 
532. 

FAMILIES   COMPENSATION  ACT, 

ac. 

See  Statutes.  1. 

FEES  OF  ARBITRATORS. 
See  Arbitration  and  Award,  2. 
FEES  OF  ARCHITECT. 

See   Architect. 


16 

FENCES. 

See  Railway,   1,  2. 

FINAL  ORDER. 

See  Absconding  Debtor. 

FIRE. 

Damage  to  Property — Escape  from  Rail- 
way Engine — Evidence — ^Absence  of 
Direct  Proof-^Inference  from  Facts 
— Liability  of  Railway  Company — 
Parties-Joinder  of  Plaintiffs— Wai- 
ver of  Objection  by  Pleading  — 
Costs:  Tait  v.  Canadian  Pacific  R. 
W.  Co.,  Bain  v.  Canadian  Pacific 
R.  W.  Co..  Kellett  v.  Canadian  Pa- 
cific R.  W.  Co.  (Man.),  452. 

See  Negligence,  1. 

FOREIGN  COMMISSION. 

See  Chose  in  Action — Evidence. 

FOREIGN  LAW. 

See  Bills  of  Sale  and  Chattel  Mort- 
gages. 

FORFEITURE. 

See  Company,  6. 

FRAUD. 

See  Arrest— Bills  of  Sale  and  Chattel 
Mortgages,  1 — Company,  3,  4,  5— 
Criminal  Law,  5 — ^Evid«ice — Liquor 
License  Ordinance— Mines  and  Min- 
erals, 1. 

GARNISHMENT. 

See  Attachment  of  Debts. 

GOLD  COMMISSIONER. 

Jurisdiction — Grant  of  Water  Privileges 
— 'Water  Regulations — Construction 
— "  Protest  "—Mining  Recorder  — 
Mining  Regulations  —  Appeal  — 
Costs:  Graves  V.  McDonnell  (Y.T.), 
329. 

GRAND  JURY. 

See  Malicious  Prosecution. 

GUARANTY. 
See  Mortgage.  1. 

HIGHWAY. 
See    Nuisance. 
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HOMESTEAD. 
See  Municipal  Elections. 

HUSBAND  AND  WIFE. 

1.  Action  by  Wife  against  Husband  for 
Necessaries  Supplied  to  Children : 
Park  V.  Park   (B.a),  281. 

2.  Alimony — Wife  Concealing  Pregnancy 
by  another  Man  at  Time  of  Marriage 
— Insufficient^  of,  as  a  Cause  for 
Separation — Ownership  of  Chattels  : 
A.  V.  B.  (Man.),  113. 

3.  Costs  in  Alimony  Acion — Solicitor  and 
Client— Rule  800:  Mellor  v.  Mellor 
(B.C.).  34. 

I^n>ERIAL   STATUTES. 

See  Limitation  of  Actions. 

IMPOSSIBILITY  OF  PERFORM- 
ANCE. 

See  Contract,  7. 

IMPROVEMENTS. 

See  Vendor  and  Purchaser,  5. 

INDEMNITY. 

See  Contract,  3 — ^Pleading,  1. 

INDIANS. 

See   Criminal    Law,   7 — Justice   of   the 
Peace. 

INFANT. 

S0e  Equitable  Execution — Negligence,  1. 

INFORMATION. 

See  Criminal  Law,  4. 

INJUNCTION. 

See  Company,  2 — ^Mines  and  Minerals, 
6 — ^Water  and  Watercourses. 

INSOLVENCY. 

See  Bankruptcy  and  Insolvency. 
INSURANCE. 

Life  Insurance  —  Benevolent  Society  — 
Certificate  —  Designation  of  Bene- 
ficiary—Rules of  Society  —  Will  — 
Statutes — Widow  —  Election:  Re 
Anderson   (Man.),  127. 
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INTEREST — LIFE  INSURANCE. 
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INTEREST. 

Sefe  Mortgage,  1 — Pleading,  3,  4 — Sale 
of  Goods,  1 — Stay  of  Proceedings. 

INTERPLEADER. 

See  Bills  of  Sale  and  Chattel  Mortgages, 
1. 

INTOXICATING    LIQUORS. 

See  Criminal  Law,  7 — ^Justice  of  the 
Peace — ^Oquc/r  License  Ordinance — 
Vendor  and  Purchaser,  6. 

IRREGULARITY. 
See  Appeal — Judgment,  1. 

JOINDER  OF  CAUSES  OF  ACTION. 

See  Arbitration  and  Award,  1 — Plead- 
ing, 1,  2. 

JUDGMENT. 

1.  Default  Judgment  —  Motkxn  to  Set 

aside — Irregularity  —  Computation 
of  Time  for  Appearance — Delay  in 
Moving — ^Absence  of  Explanation — 
Absence  of  Merits  —  Dismissal  of 
Motion:  Scott  v.  Hoflfner  (N.W.T.), 
247. 

2.  Summary  Judgment  —  Admissions  in 

Pleadings  —  Judgment  for  Amount 
Admitted  —  Leave  to  Proceed  for 
Amount  not  Admitted — Charge  on 
Land — Declaratory  Judgment :  Ross 
V.  McBride  (N.W.T.),  561. 

3.  Summary  Judgment — ^Motion  to  Strike 

out  Appearance  and  Defence  —  AflS- 
davit  in  Support  —  Status  of  De- 
ponent— Form  of  Affidavit — Verifi- 
cation of  Cause  of  Action:  Codville 
&  Co.  V.  Smith  (N.W.T.),  197. 

See  Costs.  10 — Equitable  Execution  — 
Mechanics'  Liens.  3 — Pleading,  5— 
Small  Debt  Procedure,  1. 

JUDGMENTS  ACT. 
See  Equitable  Execution. 

JUDICATURE  ACT. 

Se  Arbitration  and  Award,  1. 

JURISDICTION. 

See  Costs,  7— Criminal  Law,  1,  2,  4.  7 
— Gold  Commissioner — Justice  of  the 
Peace — ^Liquor  License  Ordinance — 
Mandamus.  1 — Jifines  and  Minerals, 
1,  3,  4 — Small  Debt  Procedure — 
Stay  of  Proceedings — ^Writ  of  Sum- 
mons. 


JURY. 

See  Champerty  and  Maintenance  — 
Malicious  Prosecution — Pleading,  2 
—Railway,  4^-Trial. 

JUS  TERTII. 

See  Negligence,  1. 

JUSTICE  OF  THE   PEACE. 

Jurisdiction — Oonviction — ^Indian  Act  — 
Supplying  Treaty  Indians  with  In- 
toxicating Liquor:  Rex  v.  Gray  (N. 

^     W.T.),  564. 


See  Criminal  Law,  1,  2, 
Servant,  2. 


-Master  and 


KEEPING  HOUSE  OF  ILL  FAME. 
See  Criminal  Law,  4. 

LACHES. 
See  Crown  Lands. 

LAND   TITLES   ACT. 
See  Mortgage,  3 — Registry  Laws — Will, 

LANDLORD  AND  TENANT. 

Distress  for  Rent — Purchase  by  Landlord 
at  Open  Auction  Sale — Illegal  Sale 
— Replevin — ^Damag^:  Tingley  v. 
Sharpe   (B.C.),  159. 

LEGISLATIVE   ASSEMBLY. 

See  Constitutional  Law — ^Mandamus,  1. 

LICENSE. 

See  Mechanics*  Liens,  1  —  Minies  and 
Minerals,  3.  4. 

LICENSE  COMMISSIONERS. 

See  Liquor  License  Ordinance. 

LIEN. 

See  Bankruptcy  and  Insolvency.  3  — 
Contract.  4 — Equitable  Execution — 
Mechanics'  Liens. 

LIEN  NOTE. 

See  Pleading.  3— Sale  of  Goods,  4. 

LIFE  INSURANCE. 

See  Insurance. 
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LIGHT. 

See  Mandamus,  2. 

LIMITATION  OF  ACTIONS. 

Claim  on  Promissory  Note— Commence- 
ment of  Statutory  Period — Return 
of  Defendant  from  beyond  Seas — 
Amendment  —  Limitation  Acts  in 
Force  in  Territories — ^Imperial  Acts 
— Territorial  Ordinance — Effect  of: 
Piano  Manufacturing  Co.  v.  Peter- 
son (N.W.T.),  565. 

See    Railway,    3 — Statutes,    1 — Vendor 
and  Purchaser.  2.  *" 

LIQUOR  LICENSE  ORDINANCE. 

Refusal  by  License  Commissioners  of 
Application  for  Wholesale  License — 
—-Complaint — Procedure  of  Commis- 
sioners —  Adjournment  —  Fraud — 
Violation  of  Provisions  respecting 
Licenses — Jurisdiction  of  Judge  to 
Hear  Complaint — Bond  —  Surety — 
Occupant  of  Premises — Leasee:  Re 
Bell    (N.W.T.),  489. 

LOCAL  IMPROVEMENT  ORDIN- 
ANCE. 

See  Municipal  Elections. 

LOST  PROPERTY. 

See  Bailment. 

LUNATIC. 

See  Assessment  and  Taxes. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 

MALICIOUS  PROSECUTION. 

Reasonable  and  Probable  Cause — Ques- 
tions for  Jury — ^Proof  of  Favourable 
Termination  of  Prosecution  —  Bill 
Ignored  by  Grand  Jury — ^Damages — 
Proof  of  Expenses  of  Defence: 
Tanghe  v.  Morgan   (B.C.),  146. 

See  Pleading,  2. 

MANDAMUS. 

1.  Clerk  of  Executive  Council — ^Election 
of  Member  of  Legislative  Assembly 
— Jurisdiction  of  Court  —  Interfer- 
ence with  Jurisdiction  of  Legisla- 
ture: Re  Dubuc  (N.W.T.),  248. 


2.  Interim  Order  —  Municipal  Corpora- 
tion— Supply  of  Light  to  Building- 
Arrears  Due  by  Previous  Occupant: 
Anderson  v.  Town  of  Wetaskiwin 
(N.W.T.).  251. 

MASTER  AND  SERVANT. 

1.  Injury   to   Servant  —  Negligence — ^De- 

fects in  Machinery  —  Contributory 
Negligence  —  Volenti  non  Pit  In- 
juria: Short  V.  Canadian  Pacific 
R.  W.  Co.  (N.W.T.),326. 

2.  Masters  and   Servants  Ordinance  — 

Non-payment  of  Wages— Oomplabt 
Heard  by  Magistrate  —  Failure  to 
Establish  Relationship:  Rex  v. 
Pinkiert  (T.T.),  88. 

MEASUREMENTS. 
See  Contract,  7. 

MECHANICS*  LIENS. 

1.  Misdescription  of  Land  —  Right  to 

Amend  Lien — ^Interest  of  Licensee 
of  Timber  Ocen^e  in  Land:  Rafose 
V.  Hunter.  MacdonaM  v.  Hunter 
(B.C.),  381. 

2.  Payments  by  Owner  to  Workmen  — 

Deduction  from  Percentage  to  be  Re- 
tained by  Owner :  McArthur  v.  Mar- 
tinson  (Man.),  2. 

3.  Statement  of  Claim  —  Amendment  — 

Time — Judgment:  Nelson  v.  Brew- 
ster  (N.W.T.),  362. 

4.  Time  for  Registration  of  Lien — Com- 

pletion of  Work — ^Extent  of  Lien: 
Day  V.  Crown  Orain  Co.  and  Cleve- 
land   (Man.),  545. 

MESNE  PROFITS. 

See  Ejectment. 

&nNES  AND  MINERALS. 

1.  Adverse  Action — ^Failure  of  Plaintiff 
to  Prove  Claim — ^Inquiry  into  Title 
of  Defendants — Jurisdiction  —  Min- 
eral Act  Amendment  Act,  1896,  sec. 
11 — Adverse  Proceedings  —  Validity 
of  Mineral  CHaim — ^Location — Rec- 
ords— Prior  C?laim — Finding  of  Trial 
Judge— Oedibility  of  Witnesses  — 
Appeal — Reversal  —  Onus  —  Fraud 
—  Abuse  of  Process  of  Court: 
Voight  V.  Groves  (B.C.),  428. 
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2.  Adverse  Claim — ^Death  of  Locator  — 

Official  Administrator  —  Perfonn- 
ance  of  Miner's  Duties  —  Grown  — 
Irregularity  of  Record  —  Curative 
Efltect  of  Certificate  of  Work — Min- 
eral Act — ^Evidence  —  Declaration 
— Validity  of  Location:  Windsor  v. 
Copp  (B.C.)»  294. 

3.  Goal  Mines  Act — Prospecting  Licenses 

— Leases  —  Powers  of  Chief  Com- 
missioner— Issue  of  More  than  one 
License  for  same  Area — ^Dispute  as 
to  Right  —  Jurisdiction  of  County 
Court  —  Lieutenant-Governor  in 
Council — Construction  of  Statutes — 
Grouping  Petitions:  Re  Baker  and 
Smart   (B.C.),  506. 

4.  Goal  Mines  Act — Prospecting  Licenses 

— Leases  —  Powers  of  Chief  Com- 
missioner —  Issue  of  more  than  one 
License  for  same  Area  —  Exclusive 
License — Dispute  as  to  Right — ^Juris- 
diction of  County  Court — Crown  — 
Lieutenant-Governor  in  Council  — 
Construction  of  Statutes — Gonsoli- 
dation  of  Several  Petitions — Prohi- 
bition:    Re  Leckie   (B.C.),  497. 

5.  Mineral  Claim — Invalidity  —  Imper- 

fections in  Staking — ^^iineral  Act: 
Pin«  Greek  v.  Pearse   (B.C.).  425. 

6.  Placer  Mining  —  Use  of  Stream — Ri- 

parian Proprietors — Deposit  of  D^ 
bris  and  Tailings — Injury  to  Lower 
Owners — Damages  —  Injunction  — 
Reasonable  Use  of  Water  —  Indus- 
trial Necessity :  McLaren  v.  Jansen, 
McLaren  v.  Elliott  (Y.T.).  199. 

See  Oompany,  2,  3 — Contract,  5 — GuJd 
Commisisoner — Vendor  and  Purcha- 
ser, 6. 

MINING   COMPANY. 
See  Company,  2,  3. 

^HNING  RECORDER. 
See  Gold  Oommissioner. 

MISCONDUCT. 
See  Advocate — Parliamentary  Elections. 

MISDIRECTION. 
See  False  Arrest  and  Imprisonment. 

MISNOMER. 
See  Evidence 


MISREPRESENTATIONS. 

See  Mortgage,   1 — Saie  of  Goods,  2 — 
Vendor  and  Purohaser,  1. 

MISTAKE. 

See  Mortgage,  1 — Pleading,  5. 

MONEY  IN  COURT. 

See  Stay  of  Proceedings. 

MORTGAGE. 

1.  Collateral   Security— Validity  —  Bank 

— Future  Advances  —  Bank  Act  -—• 
(Consideration  Partly  Illegal— Right 
to  Recover  for  Money  Lent — 
Amendment — ^Acoount  —  Appropria- 
tion of  Payments — Interest  —  Pass 
Book— Monthly  Receipts  —  Settled 
Account — EiStoppel — Recital  —  Mis- 
representations —  Duress  —  Collat- 
eral Agreement — Usurious  Rates  of 
Interest  —  Voluntary  Payment  — 
Rates  Charged  by  Bank  without  As- 
sent of  Customer  —  Reduction  of 
Rate — Interest  on  Moneys  Deposited 
in  Current  Account — Oral  Contract 
— ^Deposit  of  Gold  Du»t  —  Assay 
Value — Bank  Charges — Guaranty  — 
Continuing  Instrument — ^Mistake  — 
Negligence — Pleading  —  Credit  for 
Moneys  Transferred  to  Blank:  Can- 
adian Bank  of  Commerce  v.  McDon- 
ald (Y.T.),  90. 

2.  Power  of  Sale — Construction — Notice 
""—Validity   of    Sale   without   Notice 

to  Second  Mortgagee:  Doxoinion 
Trust  Co.  V.  Bower  (B.C.),  157. 

3.  Right    to    Discharge — Payment — Mu- 

tual Loan  Company  —  Terminating 
Shares — By-laws  of  Company — (Col- 
lateral Security — Land  Titles  Act: 
Re  Kelly  and  Colonial  In>'estment 
and  Loan  Co.   (N.W.T.).  62. 

See  Company,  1 — Owts,  4 — Crown  Pat- 
ent— Registry  Laws  —  Vendor  and 
Purchaser,  2. 

MUNICIPAL  CORPORATIONS. 

1.  By-law— Lifrtiting  and  Water  Contract 

— Submission  to  Electors — Vote  — 
Majority — Qualification  of  Electors 
— Motion  to  Quash — Representation 
'  of  '  Company  Intereirted  in  Result : 
Re  McT^iesn  and  City  of  Femie 
(B.C.),  512. 

2.  By-law  —   Submission  to  Electors — 

Majority — Computation — ^Voters  De- 
positing Spoiled  Ballots:  Re  Swan 
River  Local  Option  By-law  (Man.), 
546. 
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MUNICIPAL   ELECTIONS — PARTNERSHIP. 
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3.  Drainage — Overflow    of    Lands—Neg- 

ligence— Damages  —  Natural  Water- 
courses— Construction  of  Ditches  — 
Action  by  Officer  of  Municipality- 
Effect  of  his  Negligence:  Basker- 
ville  V.  Rural  Municipality  of  Frank- 
lin  (Man.).  547. 

4.  Liability  for  Flooding  Private  Prem- 

ises—SufBciency  of  Culvert— Negli- 
gence —  Extraordinary  Rainfall: 
Cardston  Drug  and  Hook  Co.  v. 
Town  of  Cardston    (N.W.T.),  64. 

See  Assessment  and  Taxes— Mandamus, 
2 — Solicitor. 

MUNICIPAL  ELECTIONS. 

Qualification  of  Voter— Local  Improve- 
ment Ordinance  —  "  Occupant  — 
•'  Owner "  —  Homestead  Entry  — 
Pavn^ent  to  Sub-agent:  Re  Clark 
(N.W.T.),  311. 

MUTUAL  LOAN   COMPANY. 

See  Mortgage,  3. 

NECESSARIES. 

See  Husband  and  Wife.  1. 

NEGLIGENCE. 

1.  Infant  —  Destruction  of  Property  — 

pire — Liability  of  Infant — Liability 
of  Father — Ownership  of  Property 
Destroyed— Jus  Tertii :  Turner  v. 
Snider    (Man.),  385. 

2.  Street  Railways  —  Horse  Killed  by 

Electric  Wire  —  Dangerous  Appli- 
ances— Necessity  for  Extraordinary 
Precautions:  Ilinman  v.  Winnipeg 
Electric  Street  R.  W.  Co.  (Man.), 
351. 

See  Bailment — Master  and  Servant,  1 — 
Mortgage,  1  —  Municipal  Corpora- 
tions,   3,    4 — Nuisances-Railway. 

NEW  TRIAL. 

See  Distrei«s — Ejectment— Railway,  5 — 
Sale  of  Goods,  5. 

NONDIRECTION. 

See  False  Arrest  and  Imprisonment. 

NOTICE. 

See  Bailmont — Bnnkrupt<'y  and  Inspol- 
rency.  1  —  Bills  of  Exchange  and 
Prorpi««orv  Nnte«».  1 — Mortgage,  2 
— Surrogate  Court. 


NOTICE  OF   SALE. 
See  Distress. 

NOVATION. 
See  Bankruptcy  and  Insolvency,  1. 

NUISANCE. 

Maintenance  of  Pole  on  Highway— In- 
jury to  Person  Driving — Neghgence 
-Contributory  Negligence:  Dale  v. 
British  Columbia  Telephone  Co. 
(B.C.),  292. 

OFFICIAL  ADMINISTRATOR. 
See  Mines  and  Minerals,  2. 

ORDER  IN  (X)UNCIL. 
See  Crown  Patent. 

PARENT    AND    CHILD. 

See  Husband  and  Wife,  1— Negligence, 
1. 
PARLIAMENTARY  ELECTIONS. 

(>)ntroverted  Election  Petition  —  Preli- 
minary Objections — Charges  again^^t 
Returning  Officer  —  Misconduct  — 
Corrupt  Practices  —  Common  Law 
of  Parliament:  Re  Lisgar  Domin- 
ion Election,  Re  Selkirk  Dominion 
Election.  Re  Brandon  Dominion 
Election.  Re  Portage  La  Prairie  Do- 
minion Election  (Man.),  268  . 

See  Constitutional  Law — ^Mandamus,  1. 

PART  PERFORMANCE. 

See  Sale  of  Goods.  3— Vendor  and  Pur- 
chaser, 3,  5. 

PARTICI^LARS. 

Statement  of  Defence — Demand  of  Par- 
ticulars after  Close  of  Pleadings- 
absence  of  Snecial  Circumstances- 
Examination  for  Discovery :  Savag? 
V.  Canadian  Pacific  R.  W.  C*. 
(Man.),  522. 

See  Pleading.  3. 

PARTIES. 

See   Equitable   Execution — Pleading,  1. 

PARTNERSHIP. 

Claim  airainst  Partner— Set-off  a^iitf^ 
Claim  of  PartnershiTi — Payment  — 
Equitable  Decree— Small  Debt  J^" 
isdictinn:  Howes  v.  Kinsey  (>•>>• 
T.).  183. 
See  Contract.  1— Discovery.  3. 


PASSENGER — PHOHIBITION. 
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PASSENGER. 

See   Railway,  3. 

PAYMENT. 

See  Bankruptcy  and  Insolvency,  1,  3 — 
Mortgage,   1,  3 — Partnership. 

PEACE  OFFICER. 

See  Criminal  Law,  3. 

PENALTY. 

See  Contract,  i. 

PETITION  OF  RIGHT. 

See  Crown  Lands. 

PLACER  MINING. 

See  Mines  and  Minerals,  6. 

PLEADING. 

1.  Joinder  of  Causes  of  Action — .Toinder 

of  Defendants  —  Conspiracy — Com- 
pany —  Indemnity:  Martel  v.  Mit- 
chell   (Man.),  144. 

2.  Joinder  of  Causes  of  Action — Malici- 

ous Prosecution  —  Trespass — Exclu- 
sion or  Separate  Trial — Inconveni- 
ence— Jury  —  Premature  Applica- 
tion:  Coates  V.  Pearson   (Man.),  1. 

3.  Statement  of  Claim — Action  on  **Lien 

Note" — Consideration  —  Particulars 
— Interest  —  Motion  to  Strike  out 
Pleading — Embarrassment :  McLeod 
V.  Delaney    (N.W.T.),  321. 

4.  Statement   of   Claim — Embarrassment 

— Claim  on  Behalf  of  Third  Person 
— Interest — Defective  Allegations  — 
Amendment:  Slater  v.  TunnicliflPe 
(N.W.T.).  447. 

5.  Statement   of    Claim — Mistake   as    to 

Credit — Amendment — Effect  of  Judg- 
ment for  Part  of  CHaim — Action  Pro- 
ceeding for  Balance — Interlocutory 
Judgment:  IJsle  v.  DeLion  (Y.T.), 
510. 

6.  Statement  of  Defence  —  Afotion   to 

Strike  out — Embarrassment  —  Eva- 
siioai  —  Assignment  for  Benefit  of 
Creditors  —  Proof  of  Creditors* 
Claims — Distribution  of  Assets  — 
Motion  Partly  Siiccessfnl  —  Costs: 
Cockshutt  Plow  Co.  v.  Wilkerson 
(N.W.T.),  175. 

See  Arbitration  and  Award,  1 — Fire — 
Judgment.  2 — Mechanics*  Liens,  3 — 
Mortgage,  1 — Particulars. 


POWER  OF  SALE. 

See  Mortgage,  2. 

PRACTICE. 

See  Absconding  Debtor  —  Advocate — 
Appeal — Arbitration  and  Award  — 
Arrest  —  Attachment  of  Debts  — 
Chose  in  Action  —  Costs — Criminal 
Law,  4,  5,  6,  7 — Discovery — ^Equit- 
able Execution — Evidence — Husband 
and  Wife,  8 — Judgment — Mechanics' 
Liens,  3 — Pleading  —  Replevin  — 
Small  Debt  Procedure — Solicitor  — 
Stay  of  Proceedings  —  Surrogate 
(^ourt — Trial — Writ  of  Summons. 

PRE-EMPTION. 
See  Crown  Lands. 

PREFERENCE. 
See  Bankruptcy  and  Insolvency. 
PRINCIPAL    AND    AGENT. 

1.  Agent's  Commission  on  Sale  of  Ijand 

— Introduction  of  Prospective  Pur^ 
chaser — Subsequent  Sale  —  Revoca- 
tion— Agency  —  Dealings  with  an- 
other Agent  —  Scheme  to  Deprive 
Agent  of  Commission :  Hunter, 
CfKi^ver,  &  Co.  v.  Bunnell  (Man.), 
229. 

2.  Agent's  Commis'^ion  on  Sale  of  Land 

— Purchaser  found  by  Principal — 
Subsequent  Negotiations  with  Agent : 
Ijawrence  v.  Moore  (Man.).  139. 

3.  Agent's  Commission  on  Sale  of  Land 

— Revocation  of  Agency  —  Special 
Agreement — Breach  —  Damages  — 
Sale  by  Owner:  Richardson  v.  Mc- 
Cleary   (Man.),  141. 

See  Attaeliment  of  Debts — Vendor  and 
Purchaser,   1,  3.  4. 

PRINCIPAL   AND   STTRETY. 

See  Blankniptcy  and  Insolvency,  1 — 
Bills  of  Exchange  and  Promissory 
Notes,  1 — Liquor  License  Ordinance. 

PRIVILEGE. 

See  Criminal  Law,  f5 — Discovery,  ]. 

PRODUCmON  OF  DOCUMENTS. 

See  Discovery. 

PROHIBITION. 

See  Mines  and  Minerals,  4. 
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PHOMISSOKY    NOTES — SALE   OF   GOODS. 
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PROMISSORY    NOTBS. 

See  Bills  of  Exchange  and  Promissory 
Notes — ^Limitation  of  Actions. 

PROTEST. 

See  Gold  CX>mmis8ioner. 

PUBLIC  SCHOOLS. 

See  Schools. 

QUALIFICATION   OF    ELECTORS. 

See   Municipal    Corporations,   1 — Muni- 
cipal Elections. 

RAILWAY. 

1.  Animal  Killed  on  Track — Absence  of 

Fence  —  Liability  —  Railway  Act, 
1003.  sec.  199,  sulM?ec.  3  —  linnds 
**  not  Improved  or  Settled,  and  In- 
closed :"  Schellenberg  v.  Canadian 
Pacific  R.  W.  Co.  (Man.).  457. 

2.  Animals  Killed  on   Track — Defect  in 

Fence — Knowledjre — Escape  of  Ani- 
mals from  Adjoining  Land — Railway 
Act,  1903,  sec.  237,  sub-sec.  4 :  Oar- 
rutiheps  v.  Canadian  Pacific  R.  W. 
Co.   (Man.),  455. 

3.  Injury  to  Passenger — Action — Limita- 

tion Clause  —  **  By  Reason  of  the 
Railway  " — *'  Works  or  Operations 
of  the  Company :"  Sayers  v.  British 
Oolumhia  Electric  R.  W.  Co  (B.C.), 
44. 

4.  Iniury  t<y  Section  Foreman  in  Railway 

Yard  by  Engine — Consequent  Death 
— Nejrligence  —  Contributory  Negli- 
gence— Jury  :  Wallman  v.  Canadian 
Pacific  R.  W.  Co.    (Man.),  .526. 

5.  Trespass — Running   Trial    Line — Cut- 

ting Trees  on  Land — Unnecessary 
Damage  —  Right  of  Action — New 
Trial — Election  :  Barrett  v.  Cana- 
dian Pacific  R.  W.  Co.  (Man.),  132. 

See  Fire. 

RATIFICATION. 

See  Company,  r>. 

REAL  PROPERTY  LIMITATION 
ACT. 

See  Vendor  and   Purchaser,  2. 

RECEIPT. 

See  School*.  2 — Vpiidor  and  Purchaser, 
3. 


RECEIVER. 

See  Stay  of  Proceedings. 

REFERENCE. 

See  OoAts,  4. 

REGISTRY    LAWS. 

Land  Titles  Act,  N.W.T.— Mortgages- 
Registration  —  Priority  —  Produc- 
tion ^of  Duplicate  Certificate  of 
Title:  Re  American- Abell  Engine 
and  Thresher  Co.  and  Nobie  (N.W. 
T.).  324. 

See   Contract,    1 — Equitable    Execution 
— Mechanics'  Liens. 

REIuATOR. 
See  Costs,  1. 

RELEASE. 
See  Bankruptcy  and  Insolvency,    1. 

REPLEVIN. 

Irregular  Issue  of  Writ  —  Defects  in 
AfiBdavit — Practice  —  Setting  aside 
Writ:  Thoruquist  v.  Peters  (N.W. 
T.),  488. 


See  Landlord  and  Tenant- 
Purchaser,  1. 


-Vendor  and 


RESCISSION. 
See  Vendor  and  Purchaser,  1. 

RESIDENCE. 
See  Costs,  8. 

RIPARIAN   OWNERS. 


See  Mines  and  Minerals,  0- 
WatercoursHs. 


-Water  and 


RIVER. 

See  Water  and   Watercourses. 

RULES  OF  COURT. 

See  Arbitration  and  Award,  L 

SALE  OF  GOODS. 

1.  Action  for  Balance  of  Price — Contract 
— Money  Had  and  Received — Inter- 
est— Costs:  Gr^enall  v.  Dunlop  (N. 
W.T.),  369. 
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SALE  OF   LAND — SPECIFIC   PERFOUMANCE. 
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2.  Action   for   Balance   of   Price — War- 

ranty— Bteach  —  False  Representa- 
tions— 'Horse's  Pediirree  and  Age  — 
Goanterclaim  —  Damages  —  Ojets: 
Griffin  v.  Ruller   (N.W.T.),  374. 

3.  Action   for   Price  —  Coll^ral   Oral 

Agreement — CJonditum  Precedent  — 
Waiver — Acceptance  —  Part  Perfor- 
mance— Consideration  —  Warranty 
— Failure  to  Return  Goods :  New 
Hamburg  Manufacturing  Go.  v. 
Klotz  (N.W.T.).  404. 

4.  Action   for   Price — Lien   Note — War- 

ranty— Breach  —  Contract  —  Evi- 
dence to  Vary — Proof  of  Warranty 
— Waiver — Costs:  McKenzie  v.  Mc- 
Mullen    (Man.),  460. 

5.  Action   for  Price  of   Horse — Finding 

of  Contract  by  Trial  Judge — Con- 
flicting Evidence — Appeal — Duty  of 
Court  of  Appeal  —  Acceptance  of 
Horse — New  Trial  —  Discovery  of 
Fresh  Evidence:  Knight  v.  Han- 
son  (N.W.T.).  412. 

6.  Contract — Refusal  of  Vendor  to  Ful- 

fil— Return  of  Money  Paid  by  Pur- 
chaser— ^Damages  —  Counterclaim — 
Delivery — Acceptance :  Robson  v. 
McMichael    (N.W.T.),   5a 

7.  Specific  Manufactured  Article — Action 

for  Price — Defence — Defects  in  Ar- 
ticle Supplied — Implied  Warranty  of 
Fitness  for  Particular  Purpose: 
Frost  and  Wood  Co.  v.  Bbert  (N. 
W.T.).  69. 

8.  Warranty — ^Breach — ^Defective  Work- 

ing of  Machine — ^Damages — Counter- 
claim —  Costs:  Sumner  v.  Dobbin 
(Mao.).  382. 

SALE  OP  LAND. 

See  Mortgage.  2 — Principal  and  Agent — 
Vendor  and  Purchaser. 

SCHOOLS. 

1.  Public  Schools — ^Dismissal  of  Teacher 

bv  Trustees  —  Appeal  to  Commis- 
sioner of  Education — ^Affirmance  of 
Dismfssal — Right  to  Alter  Decision 
— Grounds  of  Decision — Salary  of 
Teacher:  Clipsham  v.  Grand  Pra- 
irie School  District  No.  833  (N.W. 
T.).  313. 

2.  P«^hl^c  Schools — Salary  of  Teacher  — 

Contract  —  School  Ordinance — Re- 
c*»int — BstODTx*! — Rate  of  Payment 
— Period  of  Hiring:  Porter  v.  Flem- 
ing School  District    (N.W.T.).   18f?. 


SEAL. 
See  Company,  1. 

SECURITY  FOR  COSTS. 
See  Costs,  5.  6,  7,  8. 
SERVICE  OUT  OF  JURISDICTION. 
See  Writ  of   Summons. 
SET-OFF. 

See   Cosb<.   li — Parliamentary   Elections 
— Partnership. 

SETTLED  ACCOUNT. 
See  Mortgage,  1. 

SHARES  AND  SHAREHOLDERS. 
See  Company — Mortgage,  3. 

SMALL  DEBT  PROCEDURE. 

1.  Counterclaim — Discontinuance  of  Ac- 

tion —  Practice  —  Summary  Judg- 
ment— Default  of  Reply:  Cosgrave 
v.  Duchek    (N.W.T.),  194. 

2.  Naturp    of    Claims — **  Debt  "—Claim 

for  Value  of  Goods — Agreement  to 
Deliver — ^Damages  for  Non-delivery 
— ^Two  Claims  —  One  within  Small 
Debt  Jurisdiction:  Oosgrave  v. 
Duohek   (N.W.T.).  320. 

3.  Nature    of    Claims — "  Debt " — Claim 

for  Value  of  Goods — Rent  Payable 
in  Kind — ^Damages  for  Non-delivery 
— Two  Claims  —  One  within  Small 
Debt  Jurisdiction:  Paradis  v.  Hot- 
ton  (N.W.T.),  317. 

See  Partnership. 

SOLICITOR. 

Authority  to  Bring  Action  in  Name  of 
Municipality — Resolution  of  Coun- 
cil —  Substantial  Compliance  with  : 
Municipality  of  South  Vancouver  v. 
Rae  (B.C.),  346. 

See  Advocate — Husband  and  Wife,  3 — 
Vendor  and  Purchaser,  4. 

SPECIAL  JURY. 

See  Trial. 

SPECIFIC  PERFO^tMANOE. 

See  Vendor  and  Purchaser,  3,  4,  5,  6. 


31  SPOILED    BALLOTO 

SPOILKD  BALLOTS. 
See  Municipal  Corporations,  2. 

STATUTE  OF  FRAUDS. 
See  Vendor  and  Purchaser,  3,  4,  5. 
STATUTE  OF   LIMITATIONS. 
See  LimitatJon   of  Actions. 
STATUTES. 


-TRIAL. 
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1.  Private  Act— Public  Act— <3onflict  — 

Limitation  of  Actions  —  Time  for 
Bringing  Action  under  Families 
Compensation  Act  (B.C.) — ^Applica- 
tion of  DefendantB*  Act  of  Incorpor- 
ation: Green  v.  British  Columbia 
Electric  R.  W.  Co.   (B.C.).  347. 

2.  Timber     Manufacturing     Act,     B.C., 

1906— Timber  C*ut  on  Crown  Lands 
—Prohibition  a«  to  Export— Retro- 
activity—  Construction  of  Statute: 
Emerson  v.  Skinner   (B.C.),   558. 

See  Assessment  and  Taxes — Constitu- 
tional Law — Insurance — Limitation 
of  Actions — Mines  and  Minerals,  3, 
4— Trial. 

STAY    OF    PROCEEDINGS. 

Appeal  from  Judgment  at  Trial — Secur- 
ity—Money in  Court  —  Receiver  — 
Intepest  —  Jurisdiction :  Canadian 
Bank  of  Commerce  v.  McDonald 
(Y.T.).  396. 

See  Contract,  2— Discovery,  3. 

STEAM  BOILERS  ORDINANCE. 

Bee  Contract,  6. 

STOLEN  PROPERTY. 

See  Bailment. 

STREAM. 

See  Mines  and  Minerals,  6— Water  and 
Watercouraes. 

STREET  RAILWAYS. 

See  Niegligence,  2. 

SUBPOENAS. 

See  Ooste,  9. 

SUMMARY  JUDGMENT. 

See  Judgment,  2,  3 — Small  Debt  Pro- 
cedure, 1. 


SUPREME  COURT  OF  BRITISH 
COLUMBIA. 

See  Costs,  7. 

SURROGATE  COURT. 

Removal  %t  Cause  into  CJourt  of  King's 
Bench — Notice  to  Parties  Concerned 
—  Appeal  from  Order  Removing 
Cause  —  Oosts:  Re  B.  Estate 
(Man.),  225. 

TAX  SALE. 

See  Assessment  and  Taxes. 

TAXATION  OF  COSTS. 

See  Costs,  9,  10. 

TAXES. 

See  Assessment  and  Taxes. 

TERMINATING   SHARES. 

See  Mortgage,  3. 

THEFT. 

See   Btailment. 

TIMBER. 

See    Crown    Patent — Mechanics'    Liens, 
1— Statutes,   2. 

TIMBER     MANUFACrrURING     ACT. 
B.C. 


See    Statutes. 


2. 
TIME. 


See  Arbitration  and  A^i-^id.  1 — Bills  of 
Exchange  and  PromisfiioTy  Notes,  1 
— Costs,  6 — ^Disrtress  —  Judgment,  1 
— ^Mechanics'  Liens,  3,  4— -Vendor 
and  Purchaser,  6. 

TRESPASS  TO  LAND. 

See  Railway,  3. 

TRESPASS  TO  PERSON. 

See  Pleading,  2. 

TRIAL. 

Jury — Venue — Change — Right  to  Special 
Jury — Proclamation  of  1860 — Sub- 
sequent Statutes:  Femie  Lumber 
Co.  V.  Crow's  Nest  South^nm  R.  W. 
Co.    (B.C.),  472. 

See  Pleading,  2. 
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UNDUE   INFLUENCE— WILL. 
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UNDUE    INFLUENCE. 
See  Will.  3. 

VENDOR  AND   PURCHASER. 

1.  Contract  for  Purchase  of  Land — Res- 

cission —  Fraudulent  Misrepresenta- 
tions of  Vendor's  Agent  —  Replevin 
of  Documents — Dama^^es  for  Deten- 
tion :  Dillabough  v.  Scott  (Man.), 
449. 

2.  Con-tract    for    Sale    of    Ijand — Coven- 

ant against  Incumbrances  —  Breach 
— Action  for  Damages — Real  Prop- 
erty Limitation  Act — C*harge  on 
Land  —  Construction  of  Contract — 
Condition  Prece<lent  —  Payment  of 
Mortgage  —  Convevance  of  Land  — 
Measure  of  Damages:  Wilson  v. 
Graliam    (Man.),  .517. 

3.  Contract     for     Sale     of     Land — Pur- 

chaser's Action  to  Compel  Specific 
Performance  —  Statute  of  Frauds — 
Memorandum  in  Writing— -Cheque 
for  Part  of  Purchase  Money — Re- 
ceipt —  Authority  of  Agent  —  Part 
Performance — Possession  :  Steven- 
son  V.  McRae    (N.W.T.),  259. 

4.  Oootract  for  Sale  of  Land — Purchas- 

er's Action  to  Compel  Specific  Per- 
formance— Statute  of  Frauds — Mem- 
orandum in  Writing  —  Transfer  in 
BQank — Clieque — Supplying  Name  of 
Purchaser  —  Terms  of  Payment  — 
Variation — Authority  of  Solicitor — 
Colhiteral  Contract  —  Amendment : 
Taylor  v.  Grant  (N.W.T.).  254. 

5.  Contract   for    Sale   of   Land — Specific 

Performance — Statute  of  Frauds  — 
Memorandum  in  Writing  —  Insuffi- 
ciency— Part  Performance  —  Possef*- 
sion  —  Improvements:  Berry  v. 
•    Scott    (N.W.T.),   84. 

6.  CV>ntract  for   Sale  of   Mineral   Claim 

— Purchasers*  Action  to  Enforce 
Specific  Performance  —  Unilateral 
Contract  or  Option — ^Time  Deemed 
to  be  of  Essence — Failure  «to  Make 
First  Payment — Place  of  Payment 
— Duty  to  Seek  out  Payee — ^Avoid- 
ance of  Contract  —  Intoxication  : 
Morton  v.  Nichols  (B.C.^,  161. 


See   Trial. 


VENUE. 


VOTING. 


WAGES. 

See  Contract.  (J — Master  and  Servant,  2. 

WAIVER. 

See  Ax>peal— Bills  of  Exchange  and 
^t)missory  Notes,  2 — Contract  5 — 
Criminal  I^w,  1.  2— Fire— Sale  of 
Goods,  3,  4. 

WARRANT. 

See  Criminal  Law.  3,  7— Extradition,  2. 

WARRANTY. 

See  Sale  of  Goods.  2.  3.  4.  7,  8. 

WATER  AND  WATERCOURSES. 

Dumping  Rocks  into  River  —  Impeding 
Flow  of  Water—Rights  of  Lower 
Riparian  Proprietors  —  Sensible  In- 
iJ?^ir:  ^;ja«<*<^J»n  —  Annlieation  of 
English  Law  —  Local  Circumstances 
V^uTA  ^  ""^  Tvootenay  Ptm-er  and 
Light  Co.  V.  City  of  Nelson  (B.C.), 

^^"(^l^™^5^.t"'™^'^'  ^Municipal 

WATER    PRIVILEGES. 

See  Gold  Commissioner. 

WATER  REGULATIONS. 
See  Gold  Commissioner. 


See  Nuisance. 


WAY. 


WILL. 


See  Municinal  Corporationa,  1,  2 — ^Munl- 
cinal  Elections. 


1.  Construction  —  Devise  —  Charges     on 

JUnd  Devised— Payment  of  Expenses 
of  Administration — Legacies  —  An- 
nuity—Land Titles  Act  — Incum- 
brances:     Re    Mc Vicar    (N.W.T.), 

2.  Specific   Devise   of    Land— Charge   of 

Debts "  on  other  Land — Arroars 
of  Municipal  Taxes  on  I^and  Speoi- 
fically    Devised:      Re    Watkins    (B. 

3.  Undue  Influence— Want  of  Testamen- 

tary Capacity  —  Examination  of 
Conflictinjr  Evidence  —  Onus — Ex- 
pert Testimony — Change  of  Domicil 
— ExecutBon  of  Will  in  Foreign 
Country— Proof  of  Execution  ac- 
cording to  Foreign  Law— Admission 
*?L5.^'^®°^^*  Hopper  V.  Dunsmuir 
(R.C.).   18. 

See   Insurance. 
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WITWESS   FEES — WRIT  OV  SUMMONS. 


WITNESS  FEES. 


See  Costs,  9. 

WITNESSES. 

See  Oriminal  Lew,  6  — Discovery,  1  — 
Mines  and  .vlinerals,  1. 

WORDS. 

**  By  Reason  of  the  Railway  "—See  Rail- 
way, 3. 

"Debts"— See  Will,  2. 

"  Effect  " — See  Assessment  and  Taxes. 

"  Event  "—See  Costs.  2.  3. 

"  Lien  Note  "—See  Pleading.  3. 

"  Limited  " — "See    Evidence. 

"  Not  Improved  or  Settled,  and  Inclosed  ' 
— See  Railway,  1. 

"  Net  Proceeds  "—See  Contract,  5. 

**  Occupant  "—See    Municipal    Elections. 

^njwner" — See  Municipal   Elections. 

"  Propertv  " — See  Contract,  4. 

"  Protest  " — See  Gold  Commissioner. 

"Works  or  Operations  of  the  Company  " 
— See  Railway,  3 


WORK  AND  LABOUR. 

See   Arehitject — ^Mechanics'    Liens. 

WORKMEN'S  (X>MPENSAT10N  FOR 
INJURIES  ACT. 

See  Arbitration  and  Award,  2 — Costs,  7. 

WRIT   OF    REPLEVIN. 
See  Replevin. 

WRIT    OF    SUMMONS. 

1.  Service  out  of  Jurisdiction — Cause  of 
Action — Breaches  of  Contract — De- 
livery of  Goods — Place  of  Delivery: 
Cuthbertson  v.  Canada  Radiator  Co. 
(N.W.T.).   86. 

2  Service  out  of  Jurisdiction — Cause  of 
Action — Claim  for  Commission  and 
Expenses— Place  of  Payment— Omi- 
tract:  Dickson  v.  Molnnes  (N.\^. 
T.).  60. 
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